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The  Judiciary  department  of  the  State  of  niinois  is  composed  of 
(1)  the  Supreme  Gourt;  (2)  Appellate  Courts;  (3)  Circuit  Courts; 
(4)  Courts  of  Cook  County;  (5)  City  Courts;  (6)  Municipal  Court 
of  Chicago;  (7)  County  and  Probate  Courts. 

(1)    THE  SUPREME  COURT. 

Hie  Supreme  Court  consists  of  seven  justices,  elected  for  a  term 
of  nine  years,  one  from  each  of  the  seven  districts  into  which  the 
State  is  divided. 

Formerly  the  State  was  divided  into  three  grand  ^visions,  South- 
eni»  Cmtral  and  Northern,  in  which  the  terms  were  held,  with  one 
derk  for  each  of  the  three  grand  divisions  elected  for  a  term  of  six 
years,  tlie  court  sitting  at  Mount  Vernon,  Springfield  and  Ottawa. 

In  1897  these  divisions  were  consolidated  into  one,  comprising  the 
entire  State,  and  provision  made  that  all  terms  of  the  court  be  held 
in  the  city  of  Springfield,  on  the  first  Tuesday  in  October,  Decem- 
t>er,  February,  April  and  June  of  each  year. 

BEPOBTEB. 

Samitbl  p.  Imwni Bloomington. 

jusTicia 

First  District— Wabben  W.  Duncan Marion. 

Beamd  DUtrid^-WiLUAU  M.  Fabmkb Vandalia. 

Third  District— FuAVK  K.  Dunn Charleston. 

Fourth  District — Qbobgb  A.  Cookb Aledo. 

Fifth  District — Chables  C.  Cbaig Galesburg. 

SiJ^th  District — James  H.  Cabtwbight Oregon. 

Seventh  District — Obbin  N.  Cabteb. Chicaga 

The  Chief  Justice  is  chosen  by  the  court,  annually,  at  the  June 
term.  The  rule  of  the  court  is  to  select  as  successor  to  the  presid- 
ing  justice  the  Justice  next  in  order  of  senorlty  who  has  not  served 
as  Chief  Justice  within  six  years  last  past.  Mr.  Justice  Cartwright 
is  the  present  Cliief  Justice. 


Chablbs  W.  Vail,  Ctiicago. 

lxbbabian. 

Ralph  H.  Wilkin,  Springfield* 

••• 
lU 


iv  Appellate  Courts  op  Ilunois. 


(2)    APPELLATE  COURTS. 

These  Courts  are  held  by  the  Judges  of  the  Circuit  Courts  assigned 
by  the  Supreme  Court  for  a  term  of  three  years.  One  clerk  is  elected 
in  each  district 

BEPOBTEBS. 

Reported  by  the  publishers*  editorial  staff. 


FIRST  DISTRICT. 
Composed  of  the  county  of  Cook.    . 

Court  sits  at  Chicago  on  the  first  Tuesdays  of  March  and  October. 
Clerk — James  S.  Mclnerney,  Michigan  Blvd.  Bldg.,  Chicago. 
Wm.    H.    McSubley,    Presiding    Justice,    Michigan    Blvd.,    Chi- 
cago. 
Jesse  Holoom,  Justice,  Michigian  Blvd.  Bldg.,  Chicago. 
Fbark  Bakbb,*  ex-Justice,  Michigan  Blvd.  Bldg.,  Chicago. 

BRANCH  B^** 
Albebt  C.  Babnes,  Presiding  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 
John  P.  McGoobty,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 
Chables  a.  McDonald,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 

BRANCH  C.*** 
John  M.  O'Connob,  Presiding  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 
Clabence  N.  Goodwin,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 
Thomas  Taylob,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 


SECOND  DISTRICT. 
Composed  of  the  counties  of  Boone,  Bureau,  Carroll,  DeKalb,  Du- 
Page,  Grundy,  Henderson,  Henry,  Iroquois,  Jo  Daviess,  Kane, 
Kankakee,  Kendall,  Knox,  Lake,  La  Salle,  Lee,  Livingston,  Mar- 
shall, McHenry,  Mercer,  Ogle,  Peoria,  Putnam,  Rock  Island, 
Stark,  Stephenson,  Warren,  WhitesidQ,  Will,  Winnebago  and 
Woodford. 

Court  sits  at  Ottawa,  La  Salle  county,  on  the  first  Tuesdays  in 
April  and  October. 

Clebk — Christopher  C.  Duffy,  Ottawa. 

Dobbance  Dibell,  Presiding  Justice,  Joliet 
Duane  J.  Cabnes,  Justice,  Sycamore. 

John  M.  Niehaus,  Justice,  Peoria. 

— ■ — - — ^^  - 

•Died  July  9.  1916. 

••This  court  Is  a  branch  of  the  Appellate  Court  of  the  first  district,  and 
Is  held  by  three  judgres  of  the  Circuit  Court,  designated  and  assigned  by  the 
Supreme  Court  under  the  provisions  of  the  act  of  the  General  Assembly, 
approved  June  2,  1897.  Kurd's  Statutes.  1897,  608,  Laws  of  1897,  185,  J. 
&  A.  11  2981. 

•••Established  under  act  of  June  ..,  1911,  J.  &  A  IT  2989. 


Circuit  Courts. 


THIRD  DISTRICT. 

Composed  of  the  bounties  of  Adams,  Brown,  Calhonn,  Cass,  Cham- 
paign, Christian,  Clark,  Coles,  Cumberland,  DeWitt,  Douglas, " 

*  Edgar,  Ford,  Fulton,  Greene,  Hancock,  Jersey,  Logan,  Macon, 
Macoupin,  Mason,  McDonough,  McLean,  Menard,  Montgomery, 
Morgan,  Moultrie,  Piatt,  Pike,  Sangamon,  Schuyler,  Scott, 
Shelby,  Tazewell  and  Vermilion. 

Court  sits  at  Springfield,  Sangamon  county,  on  the  first  Tuesdays 
in  April  and  October. 

Clebk — George  L.  Tipton,  Springfield. 

EuGAB  Eldhedoe,  Presiding  Justice,  Ottawa. 
Emebt  C.  Gbayes,  Justice,  Geneseo. 
Geoboe  W.  Thompson,  Justice,  Galesburg. 


FOURTH  DISTRICT. 
Composed  of  the  counties  of  Alexander,  Bond,  Clay,  Clinton,  Craw- 
ford, Edwards,  Effingham,  Fa^tette,  Franklin,  Gallatin,  Hamil- 
ton, Hardin,  Jackson,  Jasper,  JefiTerson,  Johnson,  Lawrence, 
Bladison,  Marion,  Massac,  Monroe,  Perry,  Pope,  Pulaski,  Ran- 
dolph, Richlan^,  Saline,  St  Clair,  Union,  Wabash,  Washington, 
Wayne,  White  and  Williamson. 

Court  sits  at  Mount  Vernon,  Jefferson  county,  on  the  f6urth  Tues- 
days in  March  and  Octot>er. 

Clebk — Charles  C.  Johnson,  Mount  Vernon. 

Habbt  Higbee,  Presiding  Justice,  Plttsfield. 
James  C.  MgBbiue,  Justice,  Taylorvllle. 
Fbakk  H.  Booos,  Justice,  Urbana. 


, « 


(3)     CIRCUIT  COURTS. 

Bxclusive  of  Cook  county,  the  State  of  Illinois  is  divided  into 
sev^iteen  Judicial  circuits,  as  follows:* 

riBST  CIBCUIT. 

The  counties  of  Alexander,  Pulaski,  Massac,  Pope,  Johnson,  Union, 
Jackson,  Williamson  and  Saline. 

Judges:    A.  W.  Lewis,  Harrisburg. 

DsWrrr  T.  Habtwell,  Marion* 
WiLUAii  N.  BuTLEB,  Cairo. 

BBOOND  CIBOUIT. 

The  counties  of  Hardin,  Gallatin,  White,  Hamilton,  Franklin, 
Wabash,  Edwards,  Wayne,  Jefferson,  Richland,  Lawrence  and  Craw- 
ford. 

•Laws  1897,  188.  J.  ft  A  H  3070. 


Vi  CrRCUTP  OOUBTS. 


Jodgee:    J.  G.  Eaouetor,  RobinBon. 
JvuvB  G.  Kebn,  Garmi. 
Ghablxs  H.  Muxeb,  Benton. 

THIBD  CntCUIT. 

The  conntiefl  of  Randolph,  Monroe,   St  Glair,  Madlaon,  Bond, 
Washington  and  Perry. 

Judges:    Louis  Bbrnbeuteb,  Nashville. 

Gbobob  a.  Gbow,  East  St  Lonls.        ' 
J.  F.  GiLLHAM,  EdwardsvUle. 

VOUBTH  CIBOUIT. 

The  counties  of  Gllnton,  Marlon,  Glay,  Fayette,  EiBngham,  Jasper, 
Montgomery,  Shelby  and  Ghrlstlan. 

Judges:    Wii.  B.  Wbioht,  Effingham. 

James  G.  McBbide,  TaylorviUe. 
Thomas  M.  Jstr,  HlUsboro. 

FUTB  CIB0T7IT. 

Hie  counties  of  Vermilion,  Edgar,  Glaii^  Gomberland  and  Coles. 

Judges:    John  H.  Mabshall,  Gharleston. 
Walter  Breweb,  Toledo. 
Augustus  A.  Pabtlow,  DanvUle.. 

SIXTH  CIBOUIT. 

The  counties  of  Champaign,  Douglas,  Moultrie,  Macon,  DeWltt  and 
Piatt 

Judges:    Geo.  A.  Sentel,  Sullivan. 

Wm.  K.  Whitfield,  Decatur. 
Fbankun  H.  Booos,  Urbana. 

SEVENTH  oiBcurr. 
The  counties  of  Sangamon,  Macoupin,  Morgan,  Scott,  Greene  and 
Jersey. 

Judges:    Jambs  A.  Gbeighton,  Springfield. 
Frank  W.  Bubton,  Garllnville. 
Norman  L.  Jones,  Garrollton. 

eighth  circuit. 
The  counties  of  Adams,   Sdiuyler,  Mason,  Cass,  Brown,   Pike, 
Calhoun  and  Menard. 

Judges:    Harry  Higbee,  Plttsfleld* 
Albert  Akers,  Quincy. 
Gut  R.  Williams,  Havana. 

NINTH  CIRCUIT. 

The  counties  of  Knox,  Warren,  Henderson,  Hancock,  McDonough 
and  Fulton. 

Judges :    George  W.  Thompson,  Galesburg. 
Harrt  M.  Waggoner,  Macomb. 
Robert  J.  Grier,  Monmouth. 


CiRCurr  CouBTs.  vii 


TKNTB  OIBCUIT. 

The  counties  of  Peoria,  Marshall,  Putnam,  Stark  and  Tasewell. 

Judges:  John  M.  Niehaus,  Peoria. 
Thbodobe  N.  Green,  Pekin. 
Clyde  E.  Stone,  Peoria. 

ELEVENTH  CIBOUIT. 

The  counties  of  McLean,  Livingston,  Logan,  Ford  and  Woodford. 

Judges:    Sain  Weltt,  Bloomington. 
Geoboe  W.  Pattoh,  Pontiac. 
Thomas  M.  Habbis,  Lincoln. 

twelfth  OIBCUIT. 

The  counties  of  Win,  Kankakee  and  Iroquois. 

Judges:    Dobbahcb  Dibell,  Joliet. 

Abthub  W.  Deselm,  Kankakee. 
Fbank  L.  Hoopeb,  Watseka. 

THIBTEENTH   OIBOUIT. 

The  counties  of  Bureau,  La  Salle  and  Grundy. 

Judges :    Samuel  G.  Stough,  Morris. 
Job  a.  Davis,  Princeton. 
Edgab  Eldbedoe,  Ottawa. 

VOUBICENTH   OIBCUIT. 

The  counties  of  Rock  Island,  Mercer,  Whiteside  and  Henry. 

Judges:    William  T.  Chubch,  Aledo. 
Fbank  D.  Ramsat,  Morrison. 
Emebt  C.  Gbaves,  Geneseo. 

FIFTEENTH  CIBCUIT. 

The  counties  of  Jo  Daviess,  Stephenson,  Carroll,  Ogle  and  Lee. 

Judges:    Richabd  S.  Fabband,  Dixon. 
James  S.  Baume,  Galena. 
OscAB  E.  Heabd,  Freeport 

SIXTEENTH  OIBCUIT. 

The  counties  of  Kane,  Du  Page,  De  Kalb  and  Kendall. 

Judges:    Clinton  F.  Ibwin,  Elgin. 

DUANE  J.  Cabnes,  Sycamore. 
MAzznn  Slusseb,  Downers  Grove. 

SEVENTEENTH  CIBCUIT. 

The  counties  of  Winnebago,  Boone,  McHenry  and  Lake. 

Judges:    Abthub  H.  Fbost,  Rockford. 

Chables  H.  Donneixt,  Woodstock. 
Claibe  C.  Edwabds,  Waukegan. 


VUl 


CouBTs  OF  Cook  County. 


(4)    COURTS  OF  COOK  COUNTY. 


The  State  CoDstitution  recognizes  Cook  county  as  one  judioial 
circuit  and  establishes  the  Circuit,  Criminal  and  Superior  Courts 
of  said  county.  The  Criminal  Court  has  the  jurisdiction  of  a  Cir- 
cuit Court  in  criminal  and  quasi-criminal  cases  only,  and  the  Judges 
of  the  Circuit  and  Superior  Courts  are  Judges,  ex-officio,  of  the 
Criminal  Court. 

CRIMINAL  COURT. 
Clebk — Frank  J.  Walsh,  Criminal  Court  Building,  Chicago. 


CIRCUIT  COURT. 
Clerk — John  W.  Rainet,  County  Building,  Chicago. 


Richard  S.  Tuthill, 
Jesse  A.  Baldwin, 
Frank  Baker,* 
Kickham  Scanlan, 
Thomas  O.  Windes, 
Merrttt  W.  Pinckney, 
Jesse  Holdom, 
Victor  P.  Arnold, 
David  M.  Brothers, 
Chas.  M.  Thomson, 


judges. 

David  F.  Matchbtt, 
John  Gibbons, 
Lock  wood  Honore, 
George  Kersten, 
John  P.  McGoorty, 
Frederick  A.  Smith, 
Charles  M.  Walker, 
Geo.  F.  Barrett, 
Thomas  Taylor,  Jr., 
Oscar  M.  Torrison. 


SUPERIOR  COURT. 
Clerk — Richard  J.  McGrath,  County  Building,  Chicago. 


William  H.  McSurely, 
John  M.  O'Connor, 
Theodore  Brentano, 
Joseph  Sabath, 
Robert  E.  Turney, 
William  F*enimore  Cooper, 
William  E.  Dever, 
Martin  M.  Gridlbt, 
Charles  A.  McDonald, 


JUDGES. 

Marcus  A.  Kavanaoh, 
Joseph  H.  Fitch, 
Henry  V.  Freeman, 
Albert  C.  Barnes, 
Hugo  Pam, 

M.  L.  McKlNLEY, 

Clarence  N.  Goodwin, 
Charles  M.  Foell, 
Denis  E.  Sullivan, 


•Died  July  9.  1916. 
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(5)    CITY  COURTS. 


City  Courts  existlDg  prior  to  the  Constitution  of  1870  were  con- 
tinued until  abolished  by  the  qualified  voters  of  the  city. '  These 
courts  may  now  be  established  under  Sec.  21  of  Chap.  37,  R.  S.,  J.  & 
A.  f  3309,  and  when  so  established  have  jurisdiction  as  defined  by 
Sec.  1  of  an  act  entitled  "An  Act  In  relation  to  courts  of  record  in 
cities,"  approved  May  10, 1901,  J.  &  A.  If  3289, 

THE  CITY  COURT  OF  ALTON. 
James  E.  Dunneoan,  Judge.         Allan  G.  MacDonald,  Clerk. 

THE  CITY  COURT  OF  AURORA. 
Edwabd  M.  Mangan,  Judge.  W.  C.  Flannioan,  Clerk. 

THE  CITY  COURT  OF  BEARDSTOWN. 
J.  J.  Cooks,  Judge.  John  Listmann,  Clerk. 

THE  CITY  COURT  OF  BENTON. 
R.  E.  Hickman,  Judge.  Loran  Morgan,  Clerk. 

THE  CITY  COURT  OF  CANTON. 
H.  C.  MoBAN,  Judge.  Ernest  Hipsley,  Clerk. 

THE  CITY  COURT  OF  CENTRALIA. 
Albsbt  D.  Rodenbebg,  Judge.  Gut  C.  Livesat,  Clerk. 

THE  CITY  COURT  OF  CHARLESTON. 
Charles  A.  Quackenbush,  Judge.  Cora  Daniels,  Clerk. 

THE  CITY  COURT  OF  CHICAGO  HEIGHTS. 
Charles  H.  Bowles,  Judge.  Edward  H.  Kirgis,  Clerk. 

THE  CITY  COURT  OF  DE  KALB. 
Harbt  W.  McEwen,  Judge.  John  C.  Kalian,  Clerk. 

THE  CITY  COURT  OF  DU  QUOIN. 
Benjamin  W.  Pope,  Judge.  Harrt  Barrett,  Clerk. 

THE  CITY  COURT  OF  EAST  ST.  LOUIS. 

RoBEBT  H.  Flannigan,  Wiluam  J.  Veach,  Clerk. 

W.  M,  Vandeventer,        Judges 

THE  CITY  COURT  OF  ELGIN. 
Frank  E.  Shopen,  Judge.  Chari,es  S.  ^Mote,  Clerk. 

THE  CITY  COURT  OF  GRANITE  CITY. 
M.  R.  Stlliyan,  Judge.  Jack  Mellon,  Clerk. 

THE  CITY  COURT  OF  HARRISBURG. 
Wm.  H.  Parish,  Jr..  Judge.  Homer  Wade,  Clerk. 

THE  CITY  COURT  OF  HERRIN. 
Robert  T.  Cook,  Judge.  Yernell  Perry,  Clerk. 


City  Coubts. 


THE  CITY  COURT  OF  JOHNSTON  CITY. 
J.  H.  CLiLYTON,  Judge.  J.  B.  SuLUNS,  Clerk. 

THE  CITY  COUBT  OF  KEWANEE. 
H.  STEBLmo  PoMEBOY,  Judge.  Cha&lbs  L.  Rowlet,  Clerk. 

THE  CITY  COURT  OF  LITCHFIELD. 
Dan  W.  Maddox,  Judge.  Laubbtta  Salzman,  Clerk. 

THE  CITY  COURT  OF  MACOMB. 
JosiB  Westfau^  Judge.  Wm.  B.  Mabtin,  CiettL 

THE  CITY  COURT  OF  MARION. 
W.  O.  PoTTSB,  Judge.  Gbo.  T.  Cabteb,  Clerk. 

THE  CITY  COURT  OF  MATTOON. 
John  McNutt,  Judge.  Thomas  M.  Lttlb,  Clerk. 

THE  CITY  COURT  OF  MOLINE. 
G.  O.  DiETZ,  Judge.  Geo.  A.  Sohbadeb,  Clerk. 

THE  CITY  COURT  OF  PANA. 
J.  H.  FoBNOFF,  Judge.  G.  W.  Mabsland,  Cietk. 

THE  CITY  COURT  OF  SPRING  VALLEY. 
William  Hawthobne,  Judge.         Anton  Musattb,  Clerk. 

THE  CITY  COURT  OF  STERLING. 
Cabl  E.  Sheldon,  Judge.  Eabl  L.  Hess,  Clerk. 

THE  CITY  COURT  OF  WEST  ^FRANKFORT. 
H.  R.  Dial,  Judge.  Peabl  Beattie,  Clerk« 

THE  CITY  COURT  OF  ZION  CITY. 
y.  V.  Babnes,  Judge.  O.  L.  Spbecheb,  Clerk. 


(6)     MUNICIPAL  COURT   OF   CHICAGO. 


Established  by  Act  of  May  18,  1905  (L.  1905,  p.  158),  J.  &  A. 
j[j[  3313  et  8eq. 

Fbank  p.  Danisch,  Clerk. 

chief  justice, 

Habbt  Olson, 
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L.  Ctoldstein,  Defendant  in  Error,  v.  Louis  Basch  & 

Company,  Plaintiff  in  Error. 

Gen.  No.  20,443.    (Not  to  be  reported  in  fuIL) 

Error  to  tbe  Municipal  Cionrt  of  Chicago;  the  Hon.  Fbank  H. 
Graham,  Jndge,  presiding.  Heard  in  the  Branch  Appellate  Gonrt 
at  the  October  term,  1914.    Affirmed.    Opinion  filed  October  5,  1915. 

Statement  of  the  Case. 

Action  by  L.  Goldstein,  plaintiff,  against  Louis  Basch 
&  Company,  a  corporation,  defendant,  in  the  Municipal 
Court  of  Chicago,  to  recover  on  a  contract  whereby 
plaintiff  purchased  certain  earrings  for  two  hundred 
dollars,  paying  one  hundred  dollars  in  cash  and  deliver- 
ing certain  other  earrings  valued  at  one  hundred  dol- 
lars. To  reverse  a  judgment  for  plaintiff  for  one 
hundred  and  eighty  dollars,  defendant  prosecutes  this 
writ  of  error. 

DoKALD  Gboveb,  f  or  plaintiff  in  error. 

HoMSB  K.  Galpin,  for  defendant  in  error. 

Mb.  Justice  Babnes  delivered  the  opinion  of  the 
court. 

(1) 
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Casey  y.  Ladies  Catholic  Benev.  Ass*n,  195  III.  App.  2. 

Abstract  of  the  Decision. 

1.  CoNTBAOTB,  S  384* — When  evidence  sufficient  to  Bhow  agreement 
for  rescission.  In  an  action  on  a  contract  whereby  plaintiff  purchased 
certain  Jewelry  from  defendant,  on  an  alleged  agreement  whereby 
plaintiff  might  rescind  within  a  year  and  receive  back  the  purchase 
price  less  ten  per  cent.,  evidence  held  sufficient  to  sustain  a  Judgment 
for  plaintiff. 

2.  GoNTBACTS,  §  298* — when  tender  of  performance  not  necessary. 
Where  a  party  to  a  contract  refuses  to  make  performance  thereof, 
formal  tender  of  such  performance  by  the  other  party  is  unnecessary. 

3.  Motions,  S9* — when  order  impounding  property  in  suit  suf/t- 
dent.  In  an  action  on  a  contract  whereby  plaintiff  purchased  of 
defendant  certain  earrings,  giving  in  payment  certain  other  earrings, 
with  a  condition  that  plaintiff  might  rescind  and  receive  back  the 
purchase  price  under  certain  conditions,  and  where  the  court  had 
ordered  the  earrings  impounded,  held  that  failure  of  the  court  to 
provide  in  such  order  that  such  earrings  be  delivered  to  defendant  on 
satisfaction  of  the  Judgment  for  plaintiff  was  not  erroneous,  for  the 
reason  that  such  an  order  was  not  essential  to  the  court's  power  to 
release  the  goods  in  its  custody  on  affirmance  of  its  Judgment 


Margaret  Casey,  Defendant  in  Error,  v.  Ladies  Catholic 
Benevolent  Association,  Plaintiff  in  Error. 


Oen.  No.  20,503.    (Not  to  be  reported  in  full) 

Error  to  the  Municipal  C!ourt  of  Chicago;  the  Hon.  William  N. 
Qbmmill,  Judge,  presiding.  Heard  in  the  Branch  Apx)ellate  Court 
at  the  Octoher  term,  1914.  Reversed  and  remanded.  Opinion  filed 
October  5,  1916. 

Statement  of  the  Case. 

Action  by  Margaret  Casey,  plaintiff,  against  the 
Ladies  Catholic  Benevolent  Association,  defendant,  in 
the  Municipal  Court  of  Chicago,  to  recover  on  a  benefit 
certificate  wherein  plaintiff  was  designated  as  bene- 
ficiary. To  reverse  a  judgment  for  plaintiff,  defend- 
ant prosecutes  this  writ  of  error. 

*8«e  nilnola  Not«a  Digest,  Voli.  XI  to  XV,  And  CiunahitiTe  Qiuirt«rl7»  Mune 
topic  and  Mctlon  number. 
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Casey  v.  Ladies  Catholic  Benev.  As8*n,  195  III.  App.  2. 

Byak  &  Condon,  for  plaintiff  in  error ;  Ibvin  L  Liv- 
ingston, of  connsel. 

Jonas  &  Hess,  for  defendant  in  error. 

Mil  Justice  Babnes  delivered  the  opinion  of  the 
court. 


Abstract  of  the  Decision. 

1.  IKSITRAROB,  §  826* — when  evidence  sufflcieni  to  show  ioaiver  of 
by-law  proviHon  as  to  change  of  heneflciaryp  In  an  action  to  recover 
on  a  benefit  certificate  issued  by  defendant  to  one  Annie  Mahon 
wherein  plaintiff  was  named  as  beneficiary,  where  it  appeared  that 
defendant  subsequently,  at  the  request  of  Insured,  issued  a  new  cer- 
tificate wherein  plaintiff  was  not  named  as  beneficiary,  and  where  it 
appeared  that  said  Mahon's  application  for  such  change  was  not  in 
conformity  with  defendant's  by-laws,  which  required  such  application 
to  be  personally  signed*  the  signature  of  said  Mahon  to  such  applica- 
tion being  made  in  her  presence  by  another  by  her  direction,  a 
peremptory  instruction  for  plaintiff  held  error,  where  there  was  eyi- 
dence  of  a  waiver  by  defendant  of  the  provisions  of  its  by-laws. 

2L  INSITSANCS,  §885* — when  evidence  admiaaihle  08  to  change  of 
beneficiary.  In  an  action  by  a  braeflciary  to  recover  on  a  b^iefit 
certificate  wherein  plaintiff  was  named  as  beneficiary,  where  defend- 
ant offered  in  evidence  an  application  by  the  insured  named  in  such 
certificate  requesting  the  designation  of  the  beneficiaries  and  to 
designate  others  than  plaintiff,  which  application  was  signed  for 
Insured  by  another  person,  in  her  presence  and  by  her  direction,  held 
OTor  to  exclude  such  evidence,  although  defendant's  by-laws  re- 
quired such  application  to  be  signed  by  insured  personally,  for  the 
reason  that  the  fact  that  defendant  complied  with  the  request  of 
Insured,  and,  on  surrender  of  the  old  certificate,  issued  a  new  one 
wherein  others  than  plaintiff  were  designated  as  beneficiaries,  tended 
to  show  a  waiver  by  defendant  of  the  provisions  of  its  by-lavni 
rdating  to  the  matter  of  signature  of  such  application,  and  that  the 
contract  under  which  plaintiff  claimed  had  been  superseded  by 
another,  authorized  by  insured  and  consented  to  by  defendant 

S,  Irsubance,  §  826* — wften  provision  as  to  change  of-  beneficiary 
may  be  waived.  Provisions  of  the  by-laws  of  a  fraternal  beneficiary 
Association  prescribing  that  applications  for  a  change  of  the  designa- 
tion of  beneficiary  must  be  signed  by  insured  personally  may  be 
waived  tiy  such  association,  and,  if  so  waived,  it  becomes  immaterial 

•Sm  nUBoto  MotM  DISMt,  Vola.  XI  to  XV,  and  OomalatlTe  Qwiiierly,  Mune 
«#9le  and  Mctl«ii  nmnber. 
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De  Vries  v.  De  Vries,  195  111.  App.  4. 


whether  such  by-laws  were  complied  with  or  not,  so  far  as  the  ri^ts 
of  beneficiaries  are  affected,  as  such  provisions  are  for  the  benefit  of 
the  association  and  not  of  the  beneficiary. 


Arie  de  Vries,  Appellant,  y.  Eva  de  Vries,  Appellee. 

OeiL  No.  20,648. 

L  Mabbiaob,  §1* — koto  diatinguiahed  from  agreement  to  marry. 
Although  marriage  is  a  civil  contract  and,  as  such,  requires  mutual 
assent  of  the  parties  thereto,  yet  there  is  a  distinction  between  the 
contract  Itself  and  a  mere  agreement  to  marry,  so  that  it  is  imma- 
terial what  the  previous  agreement  was  in  a  case  where  parties 
entered  into  a  legal  marriage  which  included  the  two  essential  ele- 
ments of  a  marriage,  i  e.,  capacity  and  consult. 

2.  Ck>NTBACT8,  i  142* — when  antenuptial  agreement  not  to  cohabit 
after  marriage  void.  An  agreement  between  parties  to  a  marriage, 
made  prior  to  the  marriage,  that  no  cohabitation  should  follow  the 
marriage  is  void  as  against  public  policy,  and  Neither  party  may 
repudiate  it  after  the  marriage. 

3.  Masbiage,  §29* — when  refusal  to  cohahU  doe$  not  avoid.  A 
refusal  to  cohabit  does  not  render  a  marriage  void,  although  such 
refusal  may  furnish  grounds  for  its  dissolution. 

Appeal  from  the  Superior  Court  of  Cook  Gounty ;  the  Hon.  Mazziki 
Slusseb,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1914.    Affirmed.    Opinion  filed  October  5,  1915. 

Holmes,  Mix  &  Cobkell  and  Oscab  W.  Olson,  for 
appellant ;  Thomas  J.  Holmes,  of  counsel. 

No  appearance  for  appellee. 

Mb.  Justice  Babkes  delivered  the  opinion  of  the 
court. 

This  is  an  action  to  annul  a  marriage  on  the  ground 
of  want  of  assent  thereto  or  intention  to  marry.  There 
was  no  defense.  On  the  contrary,  defendant,  as  a  wit- 
ness, corroborated  complainant's  testimony  to  the 
effect  that  they  first  met  on  a  steamer  coming  from 
Holland  to  New  York;  that  she  was  under  contract 

•8e«  niinoU  Notes  Dlffett,  Vols.  XI  to  XV*  and  CumnhitlTe  Qiwrtarly,  Mune 
topic  and  Motion  number. 
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with  a  theatrical  company  from  which  she  wished  to 
be  released,  and  concluding  that  marriage  would  effect 
the  rescission  of  her  contract  with  the  company  she 
later,  on  reaching  Chicago,  requested  plaintiff  to  marry 
her  for  the  purpose  of  effecting  such  object,  with  the 
understanding  between  them  that  there  should  be  no 
consummation  of  the  marriage  relation  by  cohabita- 
tion. Accordingly  a  marriage  license  was  procured 
and  they  were  married  in  legal  form,  but  they  never 
cohabited.  The  court  dismissed  the  bill  for  want  of 
equity  on  the  ground  that  such  an  arrangement  was 
against  public  policy. 

It  is  true,  as  urged  by  appellant,  that  marriage  is  a 
civil  contract  and  like  other  contracts  requires  mutual 
consent  of  the  parties  thereto.  But  counsel  for  ap'pel- 
lant  fails  to  distinguish  between  an  agreement  to  marry 
and  the  marriage  contract  itself.  It  matters  not  what 
the  previous  agreement  was,  so  long  as  the  parties  had 
the  capacity  to  enter  into  a  marriage  contract  and  in 
doing  so  mutually  consented  thereto  in  legal  form. 
'*If,'*  as  stated  by  Bishop  on  Marriage,  Divorce  and 
Separation,  vol.  1,  sec.  301,  **the  agreement  between 
tl\e  parties  is  to  dwell  together  substantially  in  the 
law's  relation  of  husband  and  wife,  they  will  be  ad- 
judged such,  and  any  collateral  stipulation  contrary 
to  law  will  be  held  null. '  *  Here  the  two  things  essential 
to  the  marriage  existed — capacity  and  consent.  Neither 
of  the  parties  was  under  any  disability  that  would 
vitiate  the  contract,  and  both  knew  what  they  were 
doing  and  intended  what  they  did.  The  collateral 
stipulation  before  the  ceremony,  that  they  would  not 
cohabit  together,  was  null  and  either  party  had  a  right 
to  repudiate  it  after  the  ceremony.  While  cohabita- 
tion is  contemplated  by  marriage,  refusal  to  cohabit 
does  not  render  the  contract  void  even  though  it  may 
furnish  grounds  for  dissolution  of  the  marriage.  One 
of  the  grounds  for  questioning  the  marriage  in  the  case 
of  Brooke  v.  Brooke,  60  Md.  524,  was  the  same  as  urged 
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here,  but  the  court  said  it  would  convert  the  solemn 
rites  of  marriage  into  a  delusion  and  fraud. 

No  cases  are  cited  by  appellant  to  support  the  con- 
tention that  the  previous  agreement  of  the  parties  not 
to  cohabit  rendered  the  contract  of  marriage  subse- 
quently entered  into  void.  The  cases  cited  by  him  in- 
volve the  question  of  want  of  capacity  to  enter  into  the 
contract,  or  where  the  consent  was  given  in  jest,  or  by 
mistake  as  to  the  legal  effect  of  the  ceremony,  or  as 
the  result  of  duress  or  fraud.  The  decree  will  be 
affirmed. 

Affirmed. 


Overland  Motor  Company,  Plaintiff  in  Error,  v.  W.  0. 

Tennant,  Defendant  in  Error. 

Gen.  No.  20,788. 

L  GoRTBAOTS,  S  889* — when  construction  a  question  for  fury.  The 
queBtion  of  the  construction  of  a  written  contract  is  a  question  of 
law. 

2.  Gbbtiobabi,  §  54* — what  effect  of  denial  of  writ.  Denial  of  the 
Supreme  Court  of  a  writ  of  certiorari  to  review  a  Judgment  of  the 
Appellate  Court  may  in  a  particular  case  be  regarded  as  an  affirmance 
of  the  views  expressed  by  the  Appellate  Court  In  the  case  sought  to 
be  reviewed. 

S.  Appeal  aitd  ebbob,  §628* — where  writ  of  error  presents  no 
question  for  review.  Where  questions  of  law  which  govern  a  case 
are  not  raised  either  by  objections  to  rulings  on  evidence  or  on  some 
motion,  and  no  propositions  of  law  are  submitted  to  the  trial  court, 
an  appeal  or  writ  of  error  will  present  no  questions  for  review. 

4.  Niw  TBiAL»  §124* — when  assignment  of  error  on  denial  of 
motion  insuffldent.  Assignments  of  error  based  on  the  denial  of  a 
motion  for  a  new  trial  in  a  case  tried  by  the  court  without  a  Jury, 
or  on  the  denial  of  a  motion  in  arrest  of  Judgment,  where  the  record 
shows  no  ground  for  such  motion,  are  not  well  taken  and  a  writ  of 
error  based  thereon  will  present  no  questions  for  review. 

•See  nUnole  Notes  Digest,  Vole.  XI  to  XV,  and  CnmnhitiTe  Quarterly,  eeme 
topic  end  section  number. 
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S.  Appeal  akd  bbbob,  §  1040* — when  asaiffnment  of  error  not  suffl- 
dent.  Assignmeiits  of  error  which  do  not  point  out  the  particular 
errors  on  which  the  assignments  are  predicated,  which  errors  are  not 
apparent  from  the  record,  are  not  well  taken,  and  a  writ  of  error 
based  th^eon  pres^its  no  question  for  review. 

Brror  to  the  Municipal  Court  of  Chicago ;  the  Hon.  John  J.  Roonkt, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
October  tom,  1914.    Affirmed.    Opinion  filed  October  5,  1915. 

William  A.  Jennings,  for  plaintiff  in  error. 

Henry  Both  and  Chables  P.  R.  Macauley,  for  de- 
fendant in  error. 

Mb.  Justice  Babnes  delivered  the  opinion  of  the 
court. 

This  was  an  action  npon  a  written  contract  tried 
before  the  court  without  a  jury.  Whether  the  plaintiff, 
who  is  plaintiff  in  error  here,  was  entitled  to  recover 
depended  upon  the  construction  the  court  put  upon  the 
contract,  as  practically  admitted  by  the  parties  at  the 
close  of  the  evidence.  That  involved  a  question  of 
law,  but  no  propositions  of  law  were  submitted  to  the 
court  to  be  held  as  such,  nor  were  there  any  rulings  on 
evidence  that  present  the  questions  of  law  argued. 
We  have  no  means,  therefore,  of  determining  what 
principles  of  law  the  court  applied  to  the  contract 
herein. 

We  held  in  Flodin  v.  W.  H.  Lutes  Co.,  191  111.  App. 
195,  that  the  necessity  for  submitting  propositions  of 
law  to  the  trial  court,  in  order  to  bring  up  for  review 
the  principles  of  law  governing  the  case,  obtains  here 
as  well  as  in  the  Supreme  Court.  Denial  of  a  writ  of 
certiorari  in  that  case  by  the  Supreme  Court  must  be 
regarded  as  sustaining  tiiat  view.  The  rule  has  been 
frequently  applied  in  that  court.  Swain  v.  First  Nat. 
Bank  of  Hutchinson,  201  111.  416 ;  Chicago,  B.  &  Q.  By. 
Co.  V.  City  of  Ottawa,  165  HI.  207 ;  Grabbs  v.  City  of 
Danville,  166  HI.  441 ;  Jacobson  v.  lAverpool-London  d 

•See  mteol*  Notes  Digest,  Vols.  XI  to  XV,  and  CmnnUitiTe  Qwirtorly.  Mune 
tenle  and  sectton  nnmbcr. 


8  Appellate  Coxtbts  op  Illinois. 

Overland  Motor  Ck>.  v.  Tennant,  195  IlL  App.  6. 

O.  Ins.  Co.,  231  HL  61.  In  the  Qrahhs  case,  supra,  the 
court  said  that  where  on  a  trial  before  the  ^nrt  with- 
out a  jury  a  party  desires  to  protect  himself  against 
any  erroneous  view  the  court  may  entertain  in  regard 
to  the  law  which  governs  the  cas6,  he  should  pursue 
the  mode  provided  in  the  statute  for  submission  of 
written  propositions  of  law,  and  that  **  unless  this 
course  is  pursued,  no  question  of  law  will  be  presented 
by  the  record  for  review  on  appeal  or  writ  of  error. ' ' 
This  is  a  well-settled  rule  and  obtains  where  the  ques- 
tion of  law  is  not  raised  otherwise  by  objections  to  the 
rulings  of  the  court  on  the  admission  or  exclusion  of 
evidence  or  on  some  motion.  Chicago  Union  Traction 
Co.  V.  City  of  Chicago,  202  HI.  576.  In  the  case  before 
us  there  were  no  such  rulings,  and  the  only  motions 
made  by.  plaintiff  in  error  were  a  motion  for  a  new  trial, 
which  in  a  case  tried  by  a  court  without  a  jury  pre- 
serves no  question  for  review  {Climax  Tag  Co.  v. 
American  Tag  Co.,  234  HI.  179),  and  a  motion  in  arrest 
of  judgment,  which  there  is  nothing  on  the  face  of  the 
record  to  justify.  The  assignments  of  error  as  to  the 
refusal  to  grant  these  motions  are,  therefore,  not  well 
taken. 

The  other  assignments  of  error  are  that  the  court 
erred  in  finding  the  issues  for  the  defendant  below,, 
and  in  entering  judgment  against  plaintiff  in  error,  but 
the  particular  errors  committed  upon  which  these  as- 
signments were  predicated  are  not  pointed  out,  nor 
apparent  from  the  record.  There  is,  therefore,  noth- 
ing presented  for  review,  and  the  judgment  will  have 
to  be  affirmed. 

Affirmed. 
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Weber  Chimney  Company,  Appellant,  v.  Brunswick- 
Balke-CoUender  Company,  Appellee. 

Gen.  No.  20,813.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Gircnit  Court  of  Cook  County;  the  Hon.  John 
Gibbons,  Judge,  presiding;  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1914.  Beversed  and  remanded.  Opinion  filed 
October  5,  1915. 

Statement  of  the  Case. 

Action  by  the  Weber  Chimney  Company,  a  corpora- 
tion, plaintiff,  against  the  Brunswick-Balke-CoUender 
Company,  a  corporation,  defendant,  in  the  Circuit 
Court  of  Cook  county,  to  recover  on  a  contract  for 
building  a  chimney. 

The  action  was  for  damages  for  a  breach  of  contract, 
plaintiff  averring,  and  introducing  evidence  tending  to 
show  that  defendant  broke  the  contract  in  not  per- 
mitting plaintiff  to  proceed  with  the  erection  of  a 
chimney,  and  defendant  pleading  as  a  defense  that 
plaintiff  had  totally  renounced  the  terms  of  the  con- 
tract and  its  obligation  to  complete  the  construction 
of  the  chimney  according  thereto.  The  verdict  was 
directed  evidently  on  the  theory  that  plaintiff's  own 
evidence  established  such  defense.  The  contract  con- 
sisted of  a  written  proposal  and  acceptance.  Plaintiff's 
proposal  was  to  erect  a  chimney  at  Dubuque,  Iowa,  of 
reinforced  concrete  construction  185  feet  above  the 
base  of  a  foundation  12  feet  below  grade.  The  excava- 
tion and  preparation  of  the  ground  therefor  were  to 
be  made  by  defendant.  The  proposal  was  dated  July 
10, 1911,  and  called  for  prompt  acceptance,  which  was 
given  by  letter  two  days  later  stating  that  the  excava- 
tion would  be  completed  about  August  1st,  but  it  was 
not  in  fact  done  until  December  12th.  In  a  letter  in 
September,  plaintiff  expressed  anxiety  to  do  the  work 
before  cold  weather.  However,  it  undertook  to  per- 
form its  contract  without  any  express  modification  of 
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its  terms.  It  laid  the  foundation  in  the  four  days 
following  December  12th,  when  freezing  weather  set  in. 
The  evidence  showed  that  cement  will  not  set  in  a  tem- 
perature below  26  degrees  above  zero  without  employ- 
ing artificial  heat,  and  that  its  use  would  have  required 
much  expense  and  the  erection  of  a  building  around 
the  chimney  structure.  It  also  showed  that  owing  to 
delays  in  transporting  the  **form  units'*  required  for 
cement  construction  and  increasing  cold  weather — the 
mean  temperature  most  of  the  rest  of  December  being 
below  26  degrees  above  zero,  and  in  January  below 
zero— no  further  workln  actual  construction  was  done. 
But  the  material  therefor  had  already  been  shipped  to 
Dubuque.  The  proposal  contained  these  provisions: 
**  Material  will  be  shipped  in  five  days  from  receipt  of 
order  to  ship,  and  about  fifty  working  days  are  required 
for  the  completion  of  the  work.  •  •  •  The  de- 
livery, erection  and  cpmpletion  promised  are  contin- 
gent upon  strikes,  accidents  or  other  causes  of  delay 
beyond  our  control.'*  On  January  4th  representatives 
of  the  parties  had  an  interview  in  which  the  causes 
of  delay  as  aforesaid  were  explained  by  plaintiff's 
representative,  he  saying,  **we  are  going  to  do  the  best 
we  can  to  get  it  done,  and  the  fact  that  it  has  got  into 
winter  is  not  our  fault."  Defendant's  representative 
asked  if  plaintiff  would  agree  to  complete  the  chimney 
by  February  20th.  Plaintiff's  representative  said  it 
depended  on  the  weather,  that  they  were  going  to  get 
the  job  done  as  soon  as  they  could,  but  were  not  going 
to  promise  impossibilities.  Defendant's  representa- 
tive expressed  a  purpose  to  cancel  the  contract  against 
which  plaintiff's  representative  protested.  Two  days 
later  defendant's  attorney  called  up  the  latter  by  tele- 
phone and  asked  if  he  would  agree  to  complete  the 
chimney  by  March  1st,  to  which  he  replied,  **we  will 
if  we  can,  but  It  all  depends  on  the  weather."  On 
January  9th  defendant  wrote  plaintiff  a  letter  referring 
to  such  conversation  and  saying  it  left  no  alternative 
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but  to  cancel  the  contract,  and  taking  the  position  that 
plaintiff  had  practically  abandoned  the  contract. 
Plaintiff  declined  to  accept  the  cancellation  and 
evinced  its  readiness  to  proceed  with  the  work.  Plain- 
tiff undertook  to  prove  that  the  term  ** working  days'* 
had  by  usage  a  special  meaning  in  the  trade  or  com- 
merce of  concrete  construction.  Defendant  contended 
that  the  words  have  a  definite  and  settled  meaning  in 
commerce  and  jurisprudence,  that  of  days  as  they  suc- 
ceed each  other  exclusive  of  Sundays  and  holidays; 
that  the  language  of  the  contract  was  clear  and  unam- 
biguous, and  that  parol  evidence  of  its  meaning  was 
incompetent.  While  the  court  took  defendant's  view 
it  nevertheless  heard  evidence  on  the  subject  out  of  the 
hearing  of  the  jury,  but  in  directing  the  verdict  treated 
it  as  received.  Plaintiff's  evidence  tended  to  show  the 
expense  it  had  incurred  in  preparation  for  and  partial 
performance  of  the  contract,  its  readiness^to  complete 
the  same,  and  the  cancellation  thereof  by  defendant 
because  plaintiff  would  not  guarantee  completion  of  the 
structure  by  February  20th  or  March  1st.  From  a 
judgment  for  defendant,  plaintiff  appeals. 

Bankik,  Howard  &  Donnelly  and  J.  S.  Dudley,  for 
appellant. 

Byan  &  Condon,  for  appellee;  Irvin  L  Livingston, 
of  counsel. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the 
court 

Abstract  of  fhe  Decision. 

1.  GoiTTBAOTS,  {301* — when  ewiension  of  tkne  for  performance 
ihoiM  be  granted.  A  contract  whereby  plaintiff  agreed  to  construct 
a  diimney  for  defendant  in  "about  fifty  working  days,"  and  which 
expressly  provides  that  delivery  within  the  time  named  is  contingent 
upon  causes  of  delay  beyond  the  control  of  plaintiff,  entitles  plaintiff 

•See  raiBois  Notes  Dlffest,  Vols.  XI  to  XV,  and  ComulatiTe  Qwirterly,  Mune 
tople  mad  sectloD  nuiuber. 
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to  a  reasonable  extension  of  such  period  depending  upon  causes  which 
may  excuse  such  delay,  and  such  contract  does  not  limit  plaintiff  to 
exactly  fifty  days  in  which  it  must  complete  such  construction. 

2l  Contbaots,  SS22* — what  not  equivalent  to  breach.  Where  a 
contract  provided  that  plaintiff  should  construct  a  chinmey  for 
defendant  ''in  about  fifty  working  days/'  and  also  expressly  provided 
that  the  time  named  shall  be  contingent  upon  causes  of  delay  beyond 
the  control  of  plaintiff,  and  where  plaintiff  refuses  to  agree  to  com- 
plete the  construction  within  a  named  time  at  the  request  of  defend- 
ant, such  refusal  does  not  amount  to  a  renunciation  or  abandonm^it 
of  the  contract  by  plaintiff,  for  the  reason  that  plaintiff  had  a  right 
to  anticipate  that  the  character  of  the  work  and  the  season  of  the 
year,  which  was  winter,  may  cause  delays  which  are  excusable  under 
the  provisions  of  the  contract  and  which  may  prevent  the  completion 
of  construction  within  such  named  time. 

8.  OoNTBikOTB,  S  319* — when  Jireach  does  not  arise  before  time  for 
performance.  In  an  action  to  recover  on  a  contract  whereby  plaintiff 
agreed  to  construct  a  chimney  for  defendant  in  "about  fifty  working 
days,**  and  where  defendant  sought  to  cancel  the  contract  claiming 
breach  by  plaintiff,  the  question  whether  evidence  that  a  special 
meaning  of  the  term  ''working  days*'  obtained  in  the  construction 
trade  was  competent  as  bearing  on  the  question  of  a  breach  is 
immaterial  where  it  appears  by  applying  defendant's  construction  of 
the  words  to  the  facts  in  the  case  that  no  breach  had  taken  place 
when  defendant  canceled  the  contract 

4.  Appeal  and  ebbob,  §1892* — when  refusal  of  peremptory  instruc- 
tion not  error.  In  an  action  to  recover  on  a  contract  whereby  plaintiff 
agreed  to  construct  a  diimney  for  defendant  in  "about  fifty  working 
days,"  where  the  facts  proved  did  not  amount  as  a  matter  of  law  to 
a  renunciation  of  the  contract  by  plaintiff,  per^nptory  instruction  for 
defendant  held  erroneous. 


Eugene  A.  Bournique,  Appellee,  v.  John  B.  Drake  et 
aL,  on  appeal  <rf  John  B.  Drake,  Appellant. 

Gen.  No.  20,830.    (Not  to  be  reported  in  full) 

Appeal  from  the  Superior  Court  of  Gook  county ;  the  Hon.  WnxiAif 
B.  Deveb,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Reversed  and  remanded.  Opinion  filed 
October  5,  1915.    Rehearing  denied  October  15,  1915. 

•Sm  nilnols  Not«s  DiffMt,  Vols.  XI  to  XV,  and  CnmoUitiTe  Quarterlj,  Mune 
topic  and  •ecilon  number. 
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Statement  of  the  Case. 

Suit  by  Eugene  A.  Bonrnique  against  John  B.  Drake 
and  others  for  broker's  commissions  based  upon  the 
claim  that  plaintiff  was  the  authorized  agent  of  defend- 
ant to  find  a  purchaser  of  certain  real  estate  belonging 
to  the  estate  of  John  B.  Drake,  Sr.,  and  that  he  was 
the  procuring  c^use  of  the  sale  thereof.  It  appeared 
that  the  property  in  question  was  purchased  by  the 
trustee  of  the  estate  of  Marshall  Field  for  $1)100,000, 
that  the  property  was  first  offered  to  the  Field  estate 
by  Drake,  but  that  the  trustees  were  not  then  in  a 
position  to  purchase  it,  that  such  property  was  located 
near  the  retail  store  of  Marshall  Field  &  Company  and 
was  desirable  for  the  Field  estate  and  that  the  pur- 
chasers and  seller  were  acquainted  with  each  other. 
The  plaintiff  had  nothing  to  do  with  the  negotiations  in 
which  the  terms  of  sale  were  discussed,  and  though  the 
evidence  was  conflicting,  it  tended  to  show  that  the 
purchasers  treated  the  plaintiff's  efforts  with  courtesy 
but  finally  took  up  the  matter  of  purchasing  directly 
with  Drake.  At  the  trial  the  plaintiff  recovered  a  judg- 
ment for  $27,500,  two  and  one-half  per  cent,  of  the  sell- 
ing price,  and  the  defendant  appeals. 

Wilson,  Moore  &  McIlvainb,  for  appellant;  N.  G. 
Moors,  of  counseL 

Miller,  Gorham  &  Wales,  for  appellee. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Bbokebs,  §  87* — when  broker  not  procuring  cause  of  sale.  Evidence 
held  insufficient  to  show  that  a  broker  was  the  procuring  cause  of  a 
sale  of  real  estate,  where  the  sellers  bad  submitted  the  property  to 
the  buyer  at  the  same  price  before  the  broker,  and  the  vendee  told  the 
latter  that  knowing  the  seUers,  the  buyers  would  probably  deal 

•See  niliiols  Notes  DIffcet,  Vols.  XI  to  XV.  and  Cumulative  Qoarterlj*  same 
tople  aad  Mctlon  number. 
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directly  with  tlie  vendor,  and  thereafter  without  the  broker's  aid  or 
influence  purchased  directly  from  the  sellers. 


Charles  J.  Errant,  trading  as  Chicago  Special  Con- 
struction Company,  Appellee,  v.  Columbia  Western 
Mills,  Appellant. 

Gen.  No.  20,847.    (Not  to  be  reported  in  fulL) 

Appeal  from  the  Municipal  Court  of  Chicago ;  the  Hon.  Habbt  P. 
DoLAN,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1914.    Reversed.    Opinion  filed  October  5,  1915. 


Statement  of  the  Case. 

Action  by  Charles  J.  Errant,  trading  as  Chicago 
Special  Construction  Company,  against  Columbia 
Western  Mills,  a  corporation,  to  recover  a  balance 
/  claimed  to  be  due  under  a  written  contract  between 
plaintiff  as  contractor  and  defendant  as  owner.  Such 
contract  called  for  the  construction  of  a  large  concrete 
tunnel  for  carrying  steam  pipes  and  conduits  for 
carrying  electric  cables,  and  some  incidental  work  at 
the  price  of  $8,000,  of  which  $6,000  was  paid.  The 
contract  price  was  payable  only  upon  certificates 
signed  by  the  architect,  and  ninety  per  cent  of  the  value 
of  the  work  was  payable  on  satisfactory  completion. 
On  completion  of  the  tunnel,  the  plaintiff  demanded 
payment  of  the  ** balance,*'  but  the  architect  notified 
him  to  complete  the  back-filling  and  replace  fences  as 
required  by  the  contract.  Later  a  portion  of  the  tunnel 
caved  in  which  the  architect  claimed  the  plaintiff  should 
restore.  The  plaintiff  continued  his  demands  for  a 
final  certificate  and  on  refusal  commenced  this  action 
for  the  balance  and  some  extras.  Defendant  denied 
legal  liability  and  claimed  grounds  for  recoupment. 
After  the  action  was  commenced  the  defendant  per- 
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formed  the  uncompleted  work  of  back-filling,  etc.,  for 
$177.71  and  repaired  the  tunnel  for  $1,682.33.  A  judg- 
ment was  rendered  for  the^  plaintiff,  and  defendant 
appeals. 

Jambs  B.  Kbogh  and  M.  Paul  Notes,  for  appellant. 

Charles  R.   Napier,   Arthur   C.   Bachrach,   and 
Oscar  Blumenthal,  for  appellee. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the 
court. 


Abstract  of  the  Decision. 

L  Buiii>mo  AND  coNSTBUonoN  coNTKAOTS,  §95* — what  plaintiff 
mu$t  prove  in  action  on  contract.  In  an  action  by  a  contractor  on  a 
building  contract  where  the  plaintiff  alleged  full  performance  and  a 
fraadolent  r^usal  of  the  architect  to  issue  a  final  certificate,  it  was 
incumbent  on  him  to  prove  such  allegations  by  a  preponderance  of 
the  eyidence. 

2.     BUILDINO  AND  CONSTBUOTION  OONTBACTS,   {21* — WJlCn  COnitrUO- 

tkm  of  contract  is  for  court.  In  an  action  on  a  building  contract 
where  the  evidence  was  undisputed  as  to  the  work  left  undone,  and 
the  contractor  claimed  substantial  compliance  with  the  contract,  the 
question  of  substantial  compliance  became  a  question  of  construction 
of  the  contract  which  was  for  the  court 

8.  Buni>nva  and  constbuotion  contiuots,  M* — how  construed. 
In  construing  a  building  contract,  the  court  cannot  ignore  its  express 
provisions. 

4.  BuiLDiNo  AND  coNSTBUCTioN  CONTRACTS,  {  25* — wheu  completed. 
A  building  contract  is  not  substantially  completed  when  a  substantial 
sum  is  required  to  complete  the  work. 

5.  BuiLDiNo  AND  CONSTBUCTION  ooNTBACTS,  {  25* — how  Substantial 
performance  is  determined.  Where  a  contractor  contends  that  a  build- 
ing contract  was  substantially  completed,  the  importance  of  the 
uncompleted  work  is  not  to  be  tested  by  the  proportion  of  its  cost  to 
tlie  full  contract  price  when,  considered  by  itself,  it  was  a  material 
and  substantial  part  of  the  work  the  contractor  agreed  to  perform. 

6L  BuiLDiNO  AND  CONSTBUCTION  coNTBAOTs,  §94* — whcn  matters 
pleaded  must  he  proved.  In  an  action  on  a  building  contract  where 
the  contractor  pleads  full  performance,  he  cannot  recover  on  proof 
of  waiver  of  performance. 

•Sm  HUmIs  MotM  DUest*  Vols.  XI  to  XT,  and  Cnmolallve  QnartJ]^ 
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7.  Building  and  constbuotion  contbacts,  §  100* — what  is  incorn- 
peieni  evidence  as  to  deduction  from  price.  In  an  action  on  a  build- 
ing contract,  proof  of  an  agreement  between  the  plaintiff,  a  contractor, 
and  an  architect  for  deduction  of  the  cost  of  unfinished  work  from 
the  contract  price  was  not  competent  on  the  amount  to  be  deducted, 
as  the  actual  cost  of  finishing  the  work  was  the  best  evidence  of  what 
should  be  deducted,  unless  It  was  a  matter  of  express  agreement  and 
relied  on  as  such. 

8.  Building  and  cx>N8tbuction  contbacts,  {83* — when  »iUt  is 
premature.  In  a  suit  by  a  contractor  for  a  balance  due  on  a  building 
contract,  where  the  contract  provided  that  the  balance  was  not  due 
until  thirty  days  after  completion  of  the  work,  and  only  on  certificates 
signed  by  the  architect,  a  suit  commenced  before  the  expiration  of 
such  time  was  premature,  and  the  plaintiff  could  not  contend  that  the 
refusal  of  the  architect  to  issue  certificates  before  the  expiration  of 
such  time  was  fraudulent. 

9.  Building  and  gonstbuction  contbacts,  {  83* — wha4  is  condition 
precedent  to  suit.  Where  a  contractor's  right  to  recover  a  balance 
due  on  a  building  contract  depended  upon  obtaining  an  architect's 
certificate  showing  the  amount  due,  the  obtaining. of  such  certificate 
was  a  condition  precedent  to  any  right  of  action  which  condition 
was  to  be  strictly  complied  with,  or  good  and  sufficient  excuse  shown 
for  noncompliance. 

10.  Building  and  constbuotion  contbacts,  §88* — when  arhitra^ 
tion  is  condition  precedent  to  suit.  Where  a  building  contract  pro- 
vided for  arbitration  in  case  of  dissent  from  a  decision  of  an  architect, 
the  refusal  to  issue  a  final  certificate  for  the  balance  due  under  the 
contract  was  a  decision  by  the  architect,  and  in  such  case  arbitration 
was  a  condition  precedent  to  a  right  of  action  for  the  balance. 

11.  Building  and  constbuction  contbacts,  §80* — when  suit  is 
premature.  Where  a,  building  contract  provided  for  payment  of  ninety 
per  cent  of  the  contract  price  on  completion  of  the  contract,  and  the 
balance  thirty  days  afterwards,  but  the  contractor  demanded  the 
entire  balance  on  comi^letion  of  the  work,  his  demand  was  premature. 

•Sm  nUnois  Mot«s  Direst,  Vols.  XI  to  X¥,  and  CnmolatlTe  Quarterly,  same 
topic  and  section  nombcr. 
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Baker  v.  Benjamin  et  al.,  195  IlL  App.  17. 

Edward  J.  Baker,  Appellee,  v.  J.  Verne  Benjamin  and 
Fred  Meyer,  Defendants,  on  appeal  of  Fred  Meyer, 
Appellant 

Gen.  No.  20,860.    (Not  to  be  reported  in  fnlL) 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon.  Clabence 
N.  GooDwnr,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Affirmed.  Opinion  filed  October  5,  1915. 
Rehearing  denied  October  11, 1915. 


Statement  of  the  Case. 

Bill  in  equity  to  cancel  a  note  and  chattel  mortgage 
by  Edward  J.  Baker  against  J.  Verne  Benjamin  and 
iSred  Meyer.  Plaintiff  conducted  a  tin  shop  and  went 
to  Benjamin,  a  loan  broker,  to  obtain  a  loan  of  five 
hundred  dollars.  The  latter  agreed  to  procure  it,  and 
Baker  executed  a  note  and  chattel  mortgage  on  the 
property  in  the  tin  shop  which  were  delivered  to  Ben- 
jamin  together  with  an  assignment  of  accounts.  Later, 
Benjamin  gave  his  note  to  Meyer  to  cover  an  indebted- 
ness and,  as  collateral  thereto.  Baker's  note  and  mort- 
gage. Meyer  was  advised  that  the  Baker  note  was 
non-negotiable  and  called  at  the  tin  shop  to  inquire 
about  the  same  but  Baker  was  absent  and  his  conversa- 
tion was  with  Baker's  brother.  The  Baker  note  was 
for  five  hundred  and  fifty  dollars,  but  he  was  to  receive 
only  five  hundred  dollars.  Baker  signed  and  received 
a  receipt  for  fifty  dollars,  but  he  claimed  that  no 
money  was  paid  and  the  transaction  was  merely  to 
cover  up  usury.  This  bill  was  filed  because  the  loan 
was  not  consummated,  and  a  receiver  was  appointed  to 
take  possession  of  the  note,  mortgage  and  assignment. 
The  case  was  referred  to  a  master  who  found  that 
the  fifty  dollars  for  which  the  receipt  was  given  was 
not  paid,  and  that  the  assignment  of  accounts,  note  and 
mortgage  were  without  consideration. 

Chaeles  E.  Selleck,  for  appellant. 

Vol  CXCV2. 
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Cregier  v,  Remus  et  al.,  195  111.  App.  18. 

Samuel  G.  Hamblen,  for  appellee. 

« 

Mr.  Justice  Barnes  delivered  the  opinion  of  the 
conrt. 


Abstract  of  the  Decision. 

1.  Appbal  anp  ebbob,  §  1309* — when  flndingB  of  master  lofR  not 
he  disturbed.  A  court's  approval  of  a  master's  finding  will  not  be 
disturbed  on  appeal  unless  obviously  incorrect 

2.  Gaivcellation  of  instbuments,  §  12* — token  note  and  mortgage 
may  he  canceled.  A  maker  of  a  note  and  chattel  mortgage  is  not 
estopped  from  having  same  canceled,  after  being  transferred  to  a 
third  person,  when  such  note  and  mortgage  are  without  consideration 
and  no  statement  is  made  by  the  maker  to  the  third  person  that 
there  was  a  valuable  consideration. 

3.  Appeal  and  ebbob,  §  499* — when  question  of  receiver's  compensa- 
tion wiU  not  he  reviewed  on  appeal.  Where  a  decree  approves  a 
receiver's  report  and  discharges  him,  and  there  is  nothing  to  indicate 
that  the  question  of  compensation  was  brought  before  the  court,  error 
cannot  be  assigned  because  the  court  did  not  take  up  such  matter  on 
its  own  motion. 


C.  Cregier,  Custodian,  Appellee,  v.  George 
Remus  et  al..  Defendants.   A.  J.  Bedard,  Appellant. 
Gen.  No.  20,863.    (Not  to  be  reported  in  full) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Thomas 
O.  Winoes,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Reversed  and  remanded.  Opinion  filed 
October  5,  1915. 

Statement  of  the  Case. 

Bill  of  interpleader  by  DeWitt  C  Cregier,  as  cus- 
todian of  lost  and  stolen  property  for  the  department 
of  police  of  the  city  of  Chicago  against  George  Bemus 
and  A.  J.  Bedard,  attorneys  at  law,  who  claimed  title 

•Sm  minois  NotM  Dlveat.  Vols.  XI  to  XV,  and  Cnmolallve  Qnarterly,  tame 
topic  and  secttoa  mmnber. 


n 
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to  jewelry  taken  from  the  person  of  a  prisoner  named 
Stone.  It  appeared  that  in  July,  1912,  Stone  was 
arrested  in  Chicago,  and  gave  Bemus  one  hundred  dol- 
lars to  procure  a  bondsman  for  him.  Later  he  became 
a  fugitive  from  justice  and  was  arrested  in  Kansas 
City.  Feeling  under  obligation  to  procure  his  return, 
Bemus  paid  the  expenses  of  Higgins,  a  Chicago  police- 
man,  to  bring  the  prisoner  back  to  Chicago.  The 
jewelry  found  on  Stone  when  rearrested  in  Kansas 
City  was  handed  over  to  Higgins  and,  on  his  return  to 
Chicago,  he  delivered  it  to  Cregier  as  such  custodian. 
Bemus  testified  that  when  Stone  was  first  arrested  he 
agreed  to  pay  him  two  hundred  dollars  as  retainer  out 
of  which  he  was  to  pay  the  bondsman  and  expenses  in 
the  criminal  case,  and  that  after  Stone  paid  the  one 
hundred  dollars  aforesaid,  he  went  to  see  Stone  about 
the  balance  and  Stone  said  that  if  Bemus  would  get 
him  out  of  jail,  he  would  pay  the  balance  of  one  hun- 
dred dollars  upon  getting  out,  and  he  would  give  him 
the  jewelry  in  question,  but  Bemus  did  not  receive  the 
jewelry  from  Stone  at  any  time.  On  the  contrary,  it 
appears  that  Stone  left  the  State  when  released  from 
jail  and  took  the  jewelry  with  him,  evidently  with  no 
intention  of  keeping  his  promise.  After  he  was  brought 
back  to  Chicago  and  lodged  in  jail,  he  engaged  Bedard 
as  his  attorney  and  gave  him  a  bill  of  sale  of  the 
jewelry  of  which  Bedard  promptly  notified  said  cus- 
todian and  the  chief  of  police.  Higgins  testified  that, 
while  returning  from  Kansas  City,  the  prisoner  said 
the  jewelry  in  question,  then  in  custody  of  Higgins  as 
officer,  belonged  to  Bemus  and  directed  him  to  deliver 
it  to  Bemus,  but  that  later  he  offered  it  to  him  as  the 
price  of  escape.  Later  still,  Stone  claimed  the  jewelry 
belonged  to  his  wife.  Bemus  testified  that  he  asked 
Stone  why  he  **  jumped'*  his  bond,  and  that  he  replied 
that  Bemus  was  secured  by  the  jewelry  fdr  what  he 
owed  him.  The  prisoner  denied  both  Higgins*  and 
Bemus'   testimony.     Before   Higgins   delivered   the 
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jewelry  to  Cregier,  Bemns  gave  him  notice  of  his 
ownership.  There  was  a  finding  and  decree  in  Eemus ' 
favor,  and  Bedard  appeals.  "^ 

King,  Beoweb  &  Hurlbut,  for  appellant. 

George  Remus,  pro  se;  Morris  K.  Levinson,  of 
counsel. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the 
court. 

Abstract  of  the  DecisioiL 

1.  Assignments,  §36* — when  assignment  not  shoum.  Evidence 
held  not  to  show  an  assignment,  legal  or  equitable,  of  personal  prop- 
erty by  a  client  to  an  attorney,  but  rather  a  mere  unfulfilled  promise 
to  deliver  such  property  in  the  future  as  security. 

2.  INTBRPLBADEB,  S  19* — whcn  aUowance  of  attorney's  fees  errone- 
ous. Allowance  of  a  portion  of  complainant's  attorney's  fees  on  a 
bill  of  interpleader,  which  fees  were  taxed  to  one  of  the  defendant's, 
held  error. 


Lillian   MacNeel,    Appellee,   v.    N.    J.    Eisendrath, 

Appellant 

Gen.  No.  20,866.    (Not  to  be  reported  in  fnlL) 

Appeal  from  Gounty  Court  of  Cook  county ;  the  Hon.  J.  J.  Babnbs, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
October  term,  1914.    Affirmed*   Opinion  filed  October  5, 1915. 

Statement  of  the  Case. 

Action  by  Lillian  MacNeel  against  N.  J.  Eisendrath 
on  an  oral  contract  for  employment  for  one  year  at 
twenty-five  dollars  per  week,  to  recover  for  a  portion 
of  the  year  plaintiff  was  not  given  employment.  The 
defense  was  that  the  contract  was  for  service  in  a 

•Sm  minois  NotM  Divest,  Vols.  XI  to  XT,  and  OmnolatlTe  Qnaiterty,  moMkm 
topic  and  section  nomber. 
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particular  buUding  afterwards  destroyed  by  a  flood, 
that  the  contract  contemplated  its  continued  existence, 
and  that  the  destruction  of  the  building  terminated 
the  contract  and  excused  further  performance.  From 
a  judgment  for  the  plaintiff,  defendant  appeals. 

David  S.  Eisendbath,  for  appellant. 

MoBSE  IvBS,  for  appellee. 

Me.  Justice  Barnes  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbob,  §  601* — when  motion  for  new  trial  necessary. 
The  snfficiency  of  evidence  to  sustain  a  Judgment  will  not  be  inquired 
into  where  the  record  does  not  show  a  motion  for  a  new  trial. 

2.  Appeal  and  ebbob,  §  768* — what  record  must  show.  The  ques- 
tion of  error  in  the  giving  of  an  instruction  will  not  be  reviewed  on 
appeal  where  thejrecord  does  not  show  at  whose  instance  any  of  the 
instructions  were  given. 

8.  BfASTEB  AND  SEBVANT,  §82* — What  cvidencc  is  inadmissible  in 
suit  for  wages.  In  a  suit  on  a  contract  of  employment  claimed  to 
have  been  terminated  by  the  destruction  of  the  building  where  the 
plaintiff  was  employed,  there  was  no  error  in  rejecting  proof  of  the 
defendant's  contract  for  the  building  in  question,  as  the  only  effect 
of  the  proof  would  have  been  to  corroborate  an  undisputed  question 
of  fact 


P.  Karen,  L.  Karen  and  Mendel  Mandel,  Appellees,  v. 
Bartholomae  &  Roesing  Brewing  and  Malting  Com- 
pany, Appellant 

GexL  No.  20,898. 

1.  Gqhtbaots,  §129* — when  contract  void.  A  contract  made  in 
violation  of  statute  is  void,  and  when  a  plaintiff  cannot  establish  his 
cause  of  action  without  relying  on  an  Illegal  contract  he  cannot 
recover. 

•See  miAois  NotM  INvMt,  Vols.  XI  to  X¥,  ftod  Comakitlve  Qiwrtcrij*  Mime 
f«ple  and  Mctlon  ntanber. 
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2.  INTOZICATINO  UQUOBS,  §  52* — whcn  party  cannot  claim  right  of 
action  for  hrcach  of  contract  to  assign  license.  An  action  for  damages 
for  breach  of  an  alleged  contract  to  reassign  rights  to  the  renewal  or 
reissuance  of  a  dramshop  license,  based  on  an  inralid  ordinance 
attempting  to  give  a  right  of  renewal  to  the  licensee  or  his  assignee, 
cannot  be  maintained,  since  the  contract  based  on  the  invalid  ordi- 
nance is  void  as  against  the  statute,  and  in  such  case  neither  the 
exercise  of  official  discretion  nor  a  practice  in  renewing  snch  licenses 
could  form  the  basis  of  a  contract  right 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  WnxiAu 
N.  Gem  MILL,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.    Reversed.    Opinion  filed  October  5, 1915. 

Winston,  Payne,  Strawn  &  Shaw,  for  appellant; 
Oeobqe  a.  KELX.T,  of  counseL 

Sabath,  Stafford  &  Sabath,  for  appellees. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the 
court. 

This  is  an  action  brought  against  appellant  \>y  ap- 
pellee for  damages  for  breach  of  an  alleged  contract 
to  reassign  the  *  *  rights  to  the  renewal  or  reissuance  of 
a  dramshop  license''  issued  by  the  city  of  Chicago. 
The  jury  returned  a  verdict  for  $2,500.  This  appeal 
seeks  reversal  of  the  judgment  entered  thereon. 

Appellees  alleged  that  they  were  the  owners  of  a 
license  to  conduct  a  dramshop  in  certain  premises  in 
Chicago ;  that  by  virtue  of  an  ordinance  under  which 
said  license  was  issued,  they  had  a  right  to  have  it 
renewed  or  reissued  to  them  for  an  additional  term, 
and  the  right  to  assign  such  right  of  renewal  or  reissu- 
ance to  some  other  person ;  that  they  made  a  contract 
with  appellant  whereby  they  assigned  such  right  to 
appellant  as  security  for  the  performance  of  certain 
obUgations  and  whereby  appellant,  on  performance  of 
the  same,  was  to  reassign  to  them  said  rights,  and  that 
appellant  refused  to  reassign  them  on  demand  and  ful- 
fillment of  their  obligations.    Over  defendant's  objec- 

*Sm  nUiiols  NotM  Disett,  Volt.  XI  to  XT,  and  CnmnlailTe  QmHrteilj, 
topic  and  aectlon  number. 
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tions  proof  of  said  ordinance,  known  as  tlie  Harkins 
ordinance,  which  attempts  to  confer  the  right  of  re- 
newal or  reissue  of  a  license,  was  received  and  also 
proof  of  the  commercial  or  market  value  of  such  rights 
in  the  city  of  Chicago,  based  on  the  custom  or  practice 
of  the  mayor  to  recognize  such  rights. 

But  it  is  a  settled  question  in  this  State  that  there 
is  no  such  right  as  that  alleged  to  be  the  subject-matter 
of  the  contract,  and  upon  the  existence  of  which  the 
cause  of  action  depends.  It  was  held  in  People  v. 
Harrison,  256  HI.  102,  that  the  ordinance  in  question 
was  invalid  so  far  as  it  attempts  to  give  a  right  of  re- 
newal to  the  licensee  or  his  assignee,  on  the  ground 
that  it,  in  effect,  authorized  the  issuance  of  a  license  to 
continue  indefinitely  contrary  to  public  policy  as  ex- 
pressed in  the  Dramshop  Act  prohibiting  the  issuance 
of  a  license  to  extend  beyond  the  municipal  year  in 
which  it  may  be  granted. 

The  same  questions  are  presented  here  that  were 
raised  in  Bartkowiak  v.  Malinowski,  256  HI.  119.  There 
a  decree  to  compel  a  specific  performance  of  an  agree- 
ment to  reassign  the  right  to  the  renewal  and  reissu- 
ance of  a  saloon  license  was  reversed  becausel  said 
ordinance  was  held  to  be  invalid  so  far  as  it  attempted 
to  confer  such  a  right.  There,  as  here,  it  was  insisted 
that  said  right  was  a  privilege  of  real  value,  but  the 
court  said:  **No  such  right  or  privilege  did,  in  fact, 
exist  and  any  reassignment  of  this  right  ♦  ♦  • 
would  be  useless  and  of  no  effecf  In  view  of  this 
language,  we  think  that  the  contention  that  such  right 
was  one  of  value  because  it  was  recognized  by  the 
custom  and  practice  of  the  mayor  of  the  city  of  Chicago 
is  wholly  untenable.  Whether  in  all  cases  showing 
such  practice  there  was  a  due  exercise  of  a  sound  dis- 
cretion we  cannot  tell,  but  it  was  not  obligatory  on  the 
mayor  to  recognize  such  a  practice,  and  the  fact  that 
new  licenses  have  been  issued  to  the  same  parties  or 
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their  assignees  for  the  same  premises,  under  the  cir- 
cumstances then  existing,  may  have  been  entirely  con- 
sistent with  the  exercise  of  a  proper  discretion.  But 
whether  so  or  not,  neither  the  exercise  of  official  dis- 
cretion nor  a  practice  contrary  to  public  policy  can 
form  the  basis  of  a  contract  right. 

It  is  manifest,  therefore,  that  not  only  the  alleged 
right  which  forms  the  basis  of  this  suit  never  existed, 
but  that  the  contract,  so  far  as  it  rested  on  the  invalid 
provisions  of  the  ordinance,  was  void  as  against  the 
statute  {Penn  v.  Bomman,  102  HI.  523),  and  gave  no 
cause  of  action  {Bishop  v.  American  Preservers^  Co., 
157  m.  284;  Ellison  v.  Adams  Exp.  Co.,  245  111.  410; 
McMullen  v.  Hoffman,  174  U.  S.  639).  As  said  in  the 
Bishop  case,  supra:  **The  general  role  of  law  is  that 
a  contract  made  in  violation  of  a  statute  is  void,  and 
that  when  a  plaintiff  cannot  establish  his  cause  of 
action  without  relying  upon  an  illegal  contract,  he  can- 
not recover.** 

As  plaintiff  cannot  recover  in  law,  defendant's  mo- 
tion for  a  directed  verdict  should  have  been  granted, 
and  the  judgment  will  be  reversed. 

Reversed. 


Assets  Adjustment  Company,  Appellant,  v.  John  P. 

O'Brien,  Appellee. 

Gen.  No.  20,903.    (Not  to  be  reported  in  full) 

Appeal  from  the  Ck>unty  Court  of  Gook  connty;  the  Hon.  David  T. 
Smilet,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1914.    Affirmed.    Opinion  filed  October  5, 1915. 

Statement  of  the  Case. 

Action  by  Assets  Adjustment  Company,  a  corpora- 
tion, against  John  P.  O'Brien.  The  declaration  was 
npon  an  assignment  of  wages  made  to  secure  two  cer- 
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tain  notes  described  therein.  It  averred  that  the  plain- 
tiff corporation  acquired  title  to  said  notes  in  due 
course  of  business;  that  to  secure  them  one  of  the 
makers  thereof,  then  in  the  employ  of  the  defendant, 
0  'Biien,  executed  an  assignment  of  his  salary  in  writ- 
ing, of  which  0  'Brien  was  duly  notified,  and  that  said 
maker  of  the  note  had  since  such  notification,  while  in 
the  employ  of  said  defendant,  earned  a  sum  in  excess 
of  the  amount  due  on  said  notes.  From  a  judgment 
sustaining  a  demurrer  to  the  declaration,  and  dis- 
missing the  suit,  plaintiff  appeals. 

JuLiAK  C.  Eyeb,  for  appellant. 

Daniel  P.  Tbude  and  T.  J.  Lawless,  for  appellee; 
M.  Mabso,  of  counsel. 

Mb.  Justice  Babnes  delivered  the  opinion  of  the 
court.  . 

Abstract  of  fhe  Decision. 

Absionmknts,  .§  83* — when  declaration  demurrahle,  A  declaration 
upon  an  assignment  of  wages  to  secure  two  notes,  which  fails  to 
allege  that  the  notes  remain  unpaid  or  that  there  was  any  demand 
for  their  payment,  that  the  wages  were  due  and  payable  at  the  time 
of  commencement  of  suit,  or  that  plaintiff  is  the  actual  bona  fide 
owner  thereof  as  required  by  section  18  of  the  Practice  Act  (J.  &  A. 
f  8655),  is  demurrable. 


E.  H.  Johnson^  Trustee,  Appellee,  v.  Abraham  M. 
Goldberg  et  al.,  tracUng  as  A.  M.  Goldberg  & 
Brothers,  Appellants. 

Gen.  No.  20,915.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Ck)urt  of  Chicago;  the  Hon.  Hugh  J. 
Keaens,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Ck)urt  at 
the  October  term,  1914.  Reversed  and  remanded.  Opinion  filed 
October  5,  1915. 

•8m  I111ii«1i  NotM  Dlffett,  Vols.  XI  to  XV,  and  Cnmalatlve  Qiwrtorly,  aamo 
UgHc  and  wctlon  namber. 
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Statement  of  the  Case. 

Action  by  E.  H.  Johnson,  trustee  of  the  estate  of 
Jacob  Shynman,  bankrupt,  against  Abraham  M.  Gold- 
berg, Philip  Goldberg  and  Morris  Goldberg,  trading 
as  A,  M.  Goldberg  &  Brothers. 

The  original  statement  of  claim  averred  that  de- 
fendants agreed  to  pay  Shynman  *s  creditors  $5,022.12, 
and  the  amended  statement,  that  they  agreed  to  pay 
Shynman  that  sum  for  the  benefit  of  his  creditors. 

The  case  was  heard  and  submitted  to  the  jury  on  the 
theory  that  plaintiff  could  recover  only  on  an  agree- 
ment by  defendants  to  pay  all  Shynman 's  debts,  and 
that  they  amounted  to  said  sum. 

Plaintiff's  evidence  tended  to  support  his  allega- 
tions, and  defendants  *  tended  to  show  that  they  agreed 
to  pay  Shynman  only  $3,000  for  Shynman  *s  stock  and 
machinery  and  incumbrances  thereon,  and  that  they 
performed  their  agreement. 

The  jury  evidently  accepted  defendants*  version  of 
the  contract  but  rejected  their  claim  of  payment.  The 
jury  were  instructed,  however,  that  unless  they  found 
the  defendants  agreed  to  pay  all  the  debts  of  Shynman 
as  charged  in  the  statement  of  claim,  they  must  find 
against  the  plaintiff  and  for  defendants,  and  also  that 
unless  they  found  from  the  evidence  that  a  definite 
amount  was  agreed  upon  between  the  parties,  their 
finding  should  be  for  defendants.  That  Shynman 's 
debts  amounted  to  $5,022.12  was  not  questioned.  The 
verdict  rendered  was  for  $3,000,  and  the  defendants 
appeal. 

E.  N.  ZoLiNE  and  Morbis  K.  Levinson,  for  appel- 
lants ;  MoBBis  K.  Levinson,  of  counsel. 

Samuel  J.  Andalman,  for  appellee ;  Jacob  Cohen,  of 
counsel. 

Mb.  Justice  Babnes  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Decision. 

!•  Appeal  and  ebrqb,  §  1402* — when  verdict  not  sustained*  A 
Terdict  so  inconsistent  with  the  theory  of  the  suit  and  instructions, 
and  so  irreconcilable  with  the  evidence  that  it  cannot  be  deemed 
otherwise  than  a  mere  compromise  cannot  be  sustained  on  appeal. 

2.  Municipal  Coubt  of  Chicago,  9  13* — tchen  variance  ia  material. 
A  plaintiff  cannot  make  one  claim  in  his  statement  of  claim  and 
recoyer  on  an  entirely  different  claim. 


Harie  Hansen  and  Herman  Bosch,  trading  as  Hansen 
Bnsch  Auto  Company,  Plaintiffs  in  Error,  v.  Albert 
0.  Ferree,  Defendant  in  Error. 

Geo.  No.  20,410.    (Not  to  be  reported  in  fnlL) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Habbt  M. 
FisHEB,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1914.    Affirmed.    Opinion  filed  October  5,  1915. 

Statement  of  the  Case. 

Suit  by  Marie  Hansen  and  Herman  Busch,  copart- 
ners, trading  as  Hansen  Busch  Auto  Company,  against 
Albert  G.  Ferree,  based  upon  a  verbal  contract  to  re- 
cover for  labor  and  material  furnished  in  erecting  and 
equipping  an  automobile. 

All  of  the  items  of  labor  and  material  set  forth  in 
plaintiffs'  affidavit  of  claim  were  disputed  by  the  de- 
fendant. The  principal  contention,  however,  related 
to  the  number  of  hours  of  labor  expended  on  said  car. 
There  was  a  trial  by  jury,  who  found  the  issues  against 
thei  plaintiffs  and  judgment  was  entered  thereon, 
whereupon  the  plaintiffs  sued  out  this  writ  of  error. 

B.  M.  Shappneb,  for  plaintiffs  in  error. 

Oeobqb  L.  TuBNBUiiL,  f or  defendant  in  error. 

•See  minole  Notee  Dl^eet,  Vole  XI  to  XV,  mnd  Cumulative  Quarterly,  Mune 
topic  aad  eectlon  number. 
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Lueders  &  Go.  y.  Hudson  Mfg.  Ck>.,  196  111.  App.  28. 

Mb.  Justice  McGoobty  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Assumpsit,  action  or,  §  88* — what  evidence  is  proper  to  9how 
amount  of  lahor  furnished*  In  a  suit  to  recover  for  labor  and 
material  furnished  in  erecting  and  equipping  an  automobile,  time 
cards  showing  the  hours  of  work  spent  by  servants  on  each  auto- 
mobile, which  were  properly  identified,  were  erroneously  rejected  as 
evidence. 

2.  Appeal  and  ebboe,  §  1253* — when  error  in  the  esocluHon  of  evi- 
dence cannot  he  complained  of.  In  an  action  to  recover  for  labor 
and  material  furnished  in  erecting  and  equipping  an  automobile, 
error  in  the  exclusion  of  time  cards  tending  to  show  the  amount  of 
labor  furnished  cannot  be  complained  of  by  the  plaintiff  where  the 
record  shows  a  recovery  in  excess  of  the  amount  which  could  have 
been  recovered  if  such  time  cards  had  been  admitted  in  evidence. 

3.  Appeal  and  ebbob,  §1410* — xchen  verdict  not  disturbed.  A 
verdict  not  manifestly  against  the  weight  of  evidence  will  not  be  dis- 
turbed on  apx)eaL 


Oeorge  Lueders  &  Company,  Plaintiff  in  Error,  v.  Hud- 
son Manufacturing  Company,  Defendant  in  Error. 
Gen.  No.  20,479.    (Not  to  be  reported  in  fulL) 

Error  to.  the  Municipal  Court  of  Chicago;  the  Hon.  John  R. 
Caveelt,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court  at 
the  October  term,  1914.  Reversed  and  remanded.  Opinion  filed 
October  5, 1916. 

Statement  of  the  Case. 

Action  by  George  Lueders  &  Company,  a  corpora- 
tion, against  Hudson  Manufacturing  Company,  to  re- 
cover the  purchase  price  of  eighty-five  pounds  of 
vanilla  beans.  The  receipt  of  the  beans  and  the  cor- 
rectness of  the  purchase  price  were  admitted  by  the 
defendant  and  a  set-off  was  filed,  in  which  the  def end- 

•See  minolt  Notes  Divest,  Volt.  XI  to  XT,  And  OnmiilatlTe  Qnarterljr* 
topic  and  section  niimi>cr. 
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ant  claimed  that  the  beans  contained  formaldehyde  and 
salicylic  acid,  and  that  an  extract  consisting  of  a 
maceration  of  said  vanilla  beans,  grain  alcohol,  glycer- 
ine and  sugar  was  found,  upon  chemical  analysis,  about 
eight  months  thereafter,  to  contain  formaldehyde  and 
salicylic  acid,  neither  of  which  products  being  normal 
ingredients  of  vanilla  beans,  but  are  sometimes  used 
as  preservatives  thereof.  Defendant  claims  that  said 
extract  was  unsalable  and  became  a  total  loss. 

No  chemical  analysis  of  the  beans  at  any  time  was 
made  by  either  of  the  parties.  There  were  two  ship- 
ments  of  beans  of  fiffy  pounds  each,  foUovdng  the 
receipt  by  the  defendant  of  a  sample  lot  of  beans  of 
twenty-five  pounds. 

About  two-thirds  of  the  beans  were  used  by  the  de- 
fendant and  the  remainder  were^  returned  to  the  plain- 
tiff, credit  being  given  therefor.  Plaintiff,  who  was  an 
importer  of  vanilla  beans,  denied  that  formaldehyde 
or  salicylic  acid  was  used  by  it  as  a  preservative  of 
said  vanilla  beans,  or  for  any  other  purpose  in  connec- 
tion therewith.  There  was  a  trial  by  jury,  resulting 
in  a  verdict  and  judgment  in  favor  of  the  defend- 
ant on  its  set-off  for  three  hundred  dollars,  whereupon 
the  plaintiff  brought  error. 

HoYNB,  O'CoNNOB  &  Ibwik,  for  plaintiff  in  error; 
Gael  J.  Appbll  and  Hbymann  F.  Tuckbb,  of  counsel. 

Lannen  &  HicKBY,  for  defendant  in  error. 

Mb.  Justice  McGoobty  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Appeal  and  bbbob,  §  636* — what  ia  necessary  to  preserve  objeo 
tion  for  review.  A  contention  on  appeal  that  a  plaintiff  who  made  no 
motion  for  a  directed  verdict  at  the  close  of  the  evidence  cannot 
question  the  sufficiency  of  ^the  evidence  to  sustain  a  verdict  for  the 
defendant  is  not  well  taken. 

*8ee  niinolB  Notes  Dtge»t,  Tolc  XI  to  XV,  and  OnmiilatlTe  Qvartorljr*  same 
topic  And  eecUom  nnmber. 
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2.  Evidence,  §  461* — what  U  aufflcient  to  eatahlUh  fact.  The  fact 
that  salicylic  acid  and  formaldehyde  are  found  in  an  extract  made 
from  vanilla  beans  and  other  ingredients,  such  as  grain  alcohol, 
glycerine  and  sugar,  eight  months  after  such  extract  was  made  is 
not  sufficient  evidence  to  show  that  the  beans  contained  such  add  or 
formaldehyde. 

8.  Appeal  and  ebbob,  §  1402* — token  verdict  will  he  set  a^de.  A 
verdict  manifestly  against  the  weight  of  the  evidence  will  be  reversed. 


J.  Wallace  Wakem,  Appellee,  v.  Colomal  Trust  &  Sav- 
ings Bank,  Appellant. 

Oen.  No.  20,752.    (Not  to  be  reported  in  fnlL) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  John  D. 
TuBNBAUGH,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.    Affirmed.    Opinion  filed  October  5,  1915. 

Statement  of  the  Case. 

Action  by  J.  Wallace  Wakem  against  the  Colonial 
Trust  &  Savings  Bank,  a  corporation,  for  the  alleged 
conversion  by  said  bank  of  a  promissory  note  in  the 
sum  of  $2,000  made  by  John  T.  Cheney,  under  date 
of  July  9, 1912,  due  four  months  from  its  date,  bearing 
interest  at  the  rate  of  six  per  cent,  per  annum,  in- 
dorsed in  blank  by  Clinton  S.  Woolf  oik  and  the  Realty 
Realization  Company,  and  of  forty  shares  of  the 
capital  stock  of  the  said  company  which  was  attached 
to  said  note  as  collateral  security.  Plaintiff  purchased 
the  note  from  R.  C.  Keller,  vice-president  and  cashier 
of  the  Colonial  Trust  &  Savings  Bank,  and  the  note 
with  the  collateral  attached  was  subsequently  de- 
posited with  the  bank  for  collection.  The  bank  issued 
its  receipt  to  plaintiff,  under  said  date,  reciting  therein 
that  it  had  received  the  note  for  collection.  The  plain- 
tiff denied  that  he  authorized  the  bank  to  deliver  the 
i . 

•See  Illinois  Notes  Dl^eit,  Volt.  XI  to  XT,  and  CamalatlTe  Qimrteriy,  uamm 
topic  ond  section  nomber. 
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note  to  the  indorser,  Woolf  oik,  and  no  written  author- 
ity was  given  to  the  bank  to  deliver  the  note  to  such 
indorser. 

Following  the  death  of  the  indorser,  Woolf  oik,  about 
five  months  after  the  maturity  of  the  note,  plaintiff  for 
the  first  time,  according  to  his  testimony,  learned  that 
the  bank  had  delivered  the  note  to  such  indorser. 
Neither  the  note  nor  collateral  has  ever  been  found, 
and  plaintiff  has  received  no  proceeds  from  either. 
There  was  a  finding  in  favor  of  plaintiff,  and  judgment 
for  $2,183.46,  whereupon  defendants  appeal. 

Adams,  Follansbbe,  Hawley  &  Shobby,  for  appel- 
lant; MrroHELL  D.  Follansbee  and  Feed  Babth,  of 
counseL 

W.  W.  GuBLEY  and  Waltbb  F.  Olds,  for  appellee. 

Mb.  Justice  McGoobty  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  Banks  and  banking,  §  152* — when  hank  is  liable  for  negligence. 
If  no  authority  is  given  to  a  bank  to  deUver  a  note  to  an  indorser 
thereon  for  collection,  such  unauthorized  act  on  the  part  of  the  bank 
constitutes  negligence,  and  the  bank  is  liable  for  any  loss  resulting 
therefrom. 

2.  ApptAL  AND  KBBOB,  { 1396* — ichcn  finding  will  &e  set  aside  on 
appeoL  Evidence  held  to  Justify  a  finding  that  a  bank  was  not  author- 
ized to  deliver  a  note  to  an  indorser  thereon  for  collection. 

3.  Appeal  and  ebbob,  {1178* — when  propositions  of  law  refused 
need  not  he  considered  on  appeoL  Where  no  complaint  is  made  as  to 
propositions  of  law  held  by  the  court,  which  propositions  correctly 
state  the  principles  of  law  applicable  to  the  evidence,  it  is  unneces- 
sary to  consider  objections  to  propositions  of  law  refused. 


•See  miDole  Nolee  Dteeet,  Vols.  KI  te  XV,  and  Cumalative  Qaarterly,  Mune 
leple  and  MctkMi  number. 
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Martin  v.  Martin,  195  lU.  App.  32. 

Mary  C.  llartin,  Defendant  in  Errori  v.  James  Henry 

llartin,  Plaintiff  in  Error. 

Gen.  No.  20,575. 

1.  Divorce,  S  110* — when  modification  of  decree  awarding  alimony 
i8  proper.  Where  a  proTision  for  alimony  in  a  decree  takes  the  form 
of  a  weekly,  monthly  or  yearly  allowance,  the  power  is  expressly 
reserved  by  statute  to  modify  such  provision  at  any  time  according 
to  the  varying  circumstances  and  needs  of  the  parties,  but  where  the 
decree  awards  a  sum  in  gross  for  alimony,  it  is  final  and  cannot  be 
modified  by  the  chancellor  at  subsequent  term. 

2.  Divorce,  §99* — wfiat  is  proper  method  of  allowing  alimony. 
The  ordinary  and  better  method  of  awarding  alimony  is  by  an  annual 
allowance,  payable  at  such  intervals  as  may  best  suit  the  convenience 
of  the  husband  and  meet  the  demands  of  the  wife,  such  allowance 
being  .made  upon  the  basis  of  the  support  and  maintenance  of  the 
wife  only,  it  being  the  duty  of  the  husband  to  suitably  support  her. 

3.  Divorce,  §99* — when  allowance  of  gross  sum  as  alimony  is 
proper.  To  support  a  decree  awarding  a  gross  sum  to  the  wife  as 
alimony  there  must  be  some  equitable  consideration  sufficient  to 
warrant  a  departure  from  the  usual  rule  governing  the  allowance 
of  alimony,  and  the  allowance  should  be  made  on  the  basis  of  support 
only,  where  the  evidence  does  not  disclose  special  equities  in  favor 
of  the  wife. 

4.  Divorce,  §  101* — when  allowance  of  alimony  in  gross  is  errone- 
ous as  to  amount.  An  award  in  gross  of  $15,000  as  alimony  held 
erroneous,  where  the  evidence  showed  that  the  only  property  of  the 
defendant  was  a  vested  remainder  in  an  estate  which  came  to  him 
through  the  will  of  his  grandfather. 

5.  Divorce,  §135* — when  allowance  of  solicitor's  fees  is  error. 
An  allowance  of  $1,000  for  solicitor's  fees  in  a  divorce  action  is 
erroneous  where  there  is  no  evidence  as  to  the  amount  of  services  per- 
formed, or  the  value  of  the  same. 

Error  to  the  Superior  Court  of  Cook  county;  the  Hon.  John  M. 
O'Connor,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Affirmed  in  part,  reversed  in  part  Opinion 
filed  October  6, 1915. 

Henby  J.  GiBBS,  for  plaintiff  in  error. 

Shebifp,  Dent,  Dobyns  &  Fbebman,  for  defendant 
in  error. 


•See  nilnolB  Notes  Dl^eat,  Vol*.  XI  to  XV,  and  Ciimiilatlve  Quarterly,  flame 
topic  and  flection  namber. 
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Mb.    Pbesiding    Justice    Scaklan    delivered    the 
opinion  of  the  court. 

Mary  C.  Martin,  the  defendant  in  error  (hereinafter 
called  the  complainant),  filed  a  bill  for  divorce  against 
James  H.  Martin,  plaintiff  in  error  (hereinafter  called 
the  defendant) ,  in  the  Superior  Court  of  Cook  county. 
The  bill  charges  habitual  drunkenness,  and  it  further 
alleges  that  no  children  were  bom  to  the  marriage 
and  that  the  defendant  is  in  receipt  of  an  annual  in- 
'come  of  $2,500  and  ^'she  is  informed  and  believes  has 
an  interest  in  two  estates,  worth  $100,000.*'  The  de- 
fendant was  personally  served  with  summons  but 
failed  to  file  an  appearance  or  answer  and  a  default 
was  entered  against  him.  The  cause  came  on  for 
hearing  before  the  Honorable  Mazzini  Slusser,  acting 
as  one  of  the  chancellors  of  the  said  court.  Ample 
evidence  was  introduced  to  prove  the  charge  of  drunk- 
enness, in  fact,  the  defendant  does  not  question  the 
propriety  of  the  decree,  in  so  far  as  it  grants  a  divorce 
to  the  complainant.  The  complainant  testified  that 
the  defendant  had  no  property  at  that  time,  but  that 
he  would  inherit  some ;  that  he  told  her  he  would  in- 
herit $150,000  at  the  death  of  his  mother.  There  was 
no  testimony  as  to  the  income  of  the  defendant.  Evi- 
dence was  introduced  to  the  effect  that  the  defendant 
had  a  vested  remainder  interest  in  a  certain  valuable 
estate  in  Tennessee ;  that  the  said  interest  was  willed 
to  the  defendant  by  his  grandfather  and  that  the  de- 
fendant would  come  into  the  enjoyment  of  the  same 
ui)on  the  death  of  his  mother.  No  evidence  was  intro- 
duced as  to  the  amount  or  value  of  the  services  of  the 
solicitors  for  the  complainant.  The  decree  provided 
"that  the  defendant  pay  to  the  complainant  the  sum 
of  $1,000  as  and  for  her  reasonable  solicitor's  fees  and 
suit  money,  together  with  the  costs  of  this  proceeding, 
and  also  the  sum  of  $15,000  as  alimony  for  the  said 
complainant,  and  that  execution  issue  therefor.**    The 

VOL.  CXCV8. 
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decree  was  entered  October  4,  1913,  and  on  February 
20, 1914,  the  defendant  filed  a  petition  before  the  Hon- 
orable John  M.  0  ^Connor,  one  of  the  chancellors  of 
the  said  court,  praying  for  a  modification  of  that  por- 
tion of  the  decree  in  regard  to  alimony  and  solicitor 's 
fees.  Upon  a  hearing,  the  chancellor  found  that  there 
was  **no  material  change  in  the  circumstances  of  the 
defendant  since  the  entry  of  the  decree,  except  that 
now  the  said  defendant  is  receiving  a  salary  of  $100 
a  month,  while  at  the  time  of  the  entry  of  the  decree, 
he  was  receiving  no  salary  whatsoever,^'  and  the 
motion  to  modify  the  decree  was  denied.  The  defend- 
ant sues  out  this  writ  of  error. 

No  complaint  is  made  as  to  the  action  of  the  last- 
mentioned  chancellor  in  denying  the  motion  to  modify 
that  portion  of  the  decree  in  regard  to  alimony  and 
solicitor's  fees,  and  it  is  plain  that  the  chancellor  acted 
properly  in  that  regard.  Where  the  provision  for 
alimony  in  the  decree  takes  the  form  of  a  weekly, 
monthly  or  yearly  allowance,  the  power  is  expressly 
reserved  by  the  statute  to  modify  such  a  provision  of 
the  decree  at  any  time,  according  to  the  varying  cir- 
cumstances and  needs  of  the  parties,  but  in  the  present 
case  the  decree  awarded  a  sum  in  gross  for  alimony, 
and  such  a  decree  is  final,  and  the  chancellor  before 
whom  the  motion  to  modify  was  made  had  no  power  to 
change  the  same,  the  term  at  which  the  decree  was 
entered  having  gone  by.  Plotke  v.  Plotke,  177  HI.  App. 
344. 

The  defendant  contends  that  the  present  case  was 
not  a  proper  one  in  which  to  award  alimony  in  gross. 
Section  18  of  the  Divorce  Act  (Illinois  Statutes,  ch. 
40,  J.  &  A.  tf4233)  reads  as  follows: 

**When  a  divorce  shall  be  decreed  the  court  may 
make  such  order  touching  the  alimony  and  mainte- 
nance of  the  wife,  the  care,  custody  and  support  of  the 
children,  or  any  of  them,  as,  from  the  circumstances  of 
the  parties  and  the  nature  of  the  case,  shall  be  fit,  rea- 
sonable and  just.    •    •    •    And  the  court  may,  on 
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application,  from  time  to  time,  make  such  alterations 
in  the  allowance  of  alimony  and  maintenance,  *  *  * 
as  shall  appear  reasonable  and  proper. ' ' 

The  ordinary  and,  as  has  been  frequently  said,  the 
better  method  of  awarding  alimony  is  by  an  annual 
allowance  payable  at  such  intervals  as  may  best  suit 
the  convenience  of  the  husband  and  meet  the  demands 
of  the  wife.  If  the  wife  has  no  other  claim  than  that 
which  arises  from  the  existence  of  the  marriage  rela- 
tion, an  allowance  payable  in  the  method  stated,  and 
which  remains  within  the  control  of  the  court  to  in- 
crease or  diminish  from  time  to  time  as  shall  appear 
reasonable  and  equitable,  is  the  proper  mode  of  grant- 
ing alimony.  Von  Glahn  v.  Von  Glahn,  46  111.  134; 
Griswold  v.  Griswold,  111  111.  App.  269 ;  Ross  v.  Ross, 
78  HI.  402 ;  Keating  v.  Keating,  48  111.  241 ;  Shaw  v. 
Shaw,  114  111.  586.  Many  other  cases  to  the  same  effect 
might  be  cited.  The  allowance  under  this  practice  is 
made  upon  the  basis  of  the  support  and  sustenance 
of  the  wife  only,  it  being  the  duty  of  the  husband  to 
suitably  support  and  maintain  her. 

It  has  been  repeatedly  held  that  in  certain  cases  it 
is  proper  under  this  statute  to  decree  a  sum  in  gross 
for  alimony,  providing  justice  and  equity,  in  view  of 
all  the  circumstances  in  the  case,  require  it.  To  illus- 
trate :  Where  the  wife  has  brought  money  or  property 
to  the  husband,  or  where  property  has  been  accumu- 
lated by  the  joint  efforts  of  the  husband  and  wife,  it 
has  been  held  to  be  a  proper  practice  to  award  the 
wife  a  sum  in  gross  as  alimony.  This  practice  is  predi- 
cated upon  the  theory  that  in  such  cases  equity  and 
justice  demand  that  the  wife  should  share  in  the  estate 
of  the  husband,  and  that  the  amount  of  the  alimony 
be  determined  not  merely  by  the  necessities  of  the  wife 
but  also  by  the  equities  of  the  case.  The  decretal 
order,  in  such  cases,  in  form,  adjusts  only  the  question 
of  alimony,  but  in  substance  it  also  enforces  the  equi- 
table rights  of  the  wife.    The  practice  in  this  State 
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seems  to  be  well  established  that  to  support  a  decree 
awarding  a  gross  sum  to  the  wife  as  alimony  there 
must  be  some  equitable  consideration  sufficient  to  war- 
rant a  departure  from  the  usual  rule  governing  the 
allowance  of  alimony,  and  that  the  allowance  should 
be  made  on  the  basis  of  support  only,  where  the  evi- 
dence does  not  disclose  special  equities  in  favor  of  the 
wife.  Dinet  v.  Eigenmann,  80  HI.  274;  Von  Glahn  v. 
Von  Glahn,  supra;  Bobbins  v.  Bobbins,  101  IlL  416; 
Boss  V.  Boss,  supra;  Shaw  v.  Shaw,  supra;  Cole  v. 
Cole,  142  111.  19. 

Tested  by  the  above  rules,  it  is  clear  that  the  chan- 
cellor who  entered  the  original  decree  erred  in  allow- 
ing the  complainant  $15,000  in  gross  as  alimony,  as 
the  evidence  shows  that  the  only  property  of  the  de- 
fendant was  a  vested  remainder  in  an  estate  which 
came  to  him  through  the  will  of  his  grandfather. 

The  defendant  also  contends  that  as  there  is  no  evi- 
dence in  the  record  as  to  the  amount  of  the  services 
performed  by  the  solicitor  for  the  complainant,  or  the 
value  of  the  same,  that  the  chancellor  erred  in  allow- 
ing to  the  complainant  $1,000  for  solicitor's  fees.  This 
contention  is  also  meritorious. 

For  the  reasons  stated  the  decree  of  the  Superior 
Court  of  Cook  county,  in  so  far  as  it  relates  to  the 
allowance  of  alimony  and  solicitor's  fees,  is  reversed, 
and  in  all  other  respects  it  is  affirmed,  and  the  cause 
will  be  remanded. 

Affirmed  in  part,  reversed  in  part  and  remanded. 


Frank  N.  Derby,  Plaintiff  in  Error,  v.  Edward  J. 

Novak,  Defendant  in  Error. 

Gen.  No.  20,596.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  P. 
Raffebtt,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Reversed  and  remanded.  Opinion  filed 
October  6,  1915. 
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Statement  of  the  Case. 

Suit  by  Frank  N.  Derby  against  Edward  J.  Novak 
to  recover  a  real  estate  broker's  commission. 

The  defendant  and  a  man  named  Oudichsen  executed 
a  written  contract  for  the  exchange  of  certain  real 
estate.  This  contract  was  never  consummated.  The 
plaintiff  was  a  broker  in  the  transaction,  and  the  said 
written  contract  contained  the  following  provisions 
relating  to  commissions:  ^'Brokerage  fees  to  be  paid 
as  follows,  to-wit :  Party  of  the  first  part  (Gudichsen) 
to  pay  to  Frank  N.  Derby  two  hundred  ($200.00)  dol- 
lars. Party  of  the  second  part  (defendant  in  error), 
to  pay  to  Frank  N.  Derby  two  hundred  ($200.00)  dol- 
lars.** In  addition  to  this  contract,  the  plaintiff  also 
introduced  evidence  to  the  effect  that  he  was  to  receive 
his  commission  from  the  defendant  when  he  brought 
the  latter  and  Gudichsen  together  in  a  valid,  binding 
and  enforceable  contract.  It  is  conceded  that  the 
plaintiff  did  bring  the  defendant  and  Gudichsen 
together  in  such  a  contract,  but  the  defendant  claimed 
on  the  trial  that  there  was  an  oral  agreement  between 
the  parties  to  this  suit  to  the  effect  that  the  latter 
would  not  be  entitled  to  any  commission  from  the 
defendant  until  the  contract  between  the  latter  and 
Gudichsen  had  been  actually  consummated,  and  some 
evidence,  tending  to  prove  this  claim,  was  introduced. 

The  case  was  tried  before  the  court  without  a  jury, 
and  a  finding  and  judgment  in  favor  of  the  defendant 
was  entered,  and  this  writ  of  error  followed. 

Abthxtb  a.  Basse,  for  plaintiff  in  error. 

Dakiel  M.  Bothschild,  for  defendant  in  error; 
Edward  J.  Novak,  of  counsel. 

Mr.  Presiding  Justice  Soanlan  delivered  the 
opinion  of  the  court. 
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Abstract  of  the  Decision. 

Bbokebs,  {71* — what  is  not  defense  to  a<:tion  for  compensation. 
In  a  suit  for  broker*s  commissions,  the  fact  that  the  broker  recorded 
or  caused  to  be  recorded  the  written  contract  for  the  exchange  of 
property,  without  authority  from  either  the  buyer  or  seller  so  to  do, 
would  not  alone  bar  the  broker's  right  to  recover  if  he  was  otherwise 
aitltled  thereto. 


Crerar,  Adams  &  Company,  Defendant  in  Error,  v. 
John  J.  Brittain  and  M.  B.  Bushnell,  trading  as 
John  J.  Brittain  Company,  Plaintiffs  in  Error. 

Gen.  No.  20,617.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edmund  K. 
Jabecki,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1914.  Affirmed.  Opinion  filed  October  6,  1915. 
Rehearing  denied  October  15,  1915. 

Statement  of  the  Case. 

Action  by  Crerar,  Adams  &  Company,  a  corporation, 
against  John  J.  Brittain  and  M.  B.  Bushnell,  trading 
as  John  J.  Brittain  Company,  to  recover  the  purchase 
price  of  1,600  gallons  of  shingle  stain,  sold  by  the 
plaintiff  to  the  defendants  at  thirty  cents  per  gallon. 

The  defendants  were  engaged  in  the  construction  of 
sixteen  frame  cottages  and  two  brick  buildings  for  the 
Tuberculosis  Sanitarium  of  the  city  of  Chicago,  and 
the  shingle  stain  in  question  was  to  be  used  in  staining 
the  shingles  on  said  cottages.  The  specifications  under 
which  the  cottages  and  buildings  were  being  con- 
structed required  a  certain  brand  of  shingle  stain — 
**  Cabot  ^s  No.  320^' — to  be  used  in  staining  the  shingles 
on  said  cottages.  The  plaintiff  made  a  proposition  to 
the  defendants  that  it  would  furnish  them  with  a  shingle 
stain  of  the  same  composition  and  color  as  ^^CahoVs 

♦See  Illinois  Notes  Digest,  Tola.  XI  to  XV,  and  C?amnlatlTe  Quarterijr,  same 
topic  and  section  number. 
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No.  320 '^  at  thirty  cents  per  gallon.  The  defendants 
accepted  this  offer  by  letter.  The  plaintiff  delivered 
1,600  gallons  of  the  stain  to  the  def endants,  and  after 
the  latter  had  used  60  or  65  gallons  of  the  said  stain 
they  were  notified  by  the  architects  to  stop  using  it  as 
it  was  not  the  kind  of  stain  ( Cabot  ^s  No.  320)  called 
for  by  the  specifications.  Thereupon,  the  defendants 
stopped  using  the  stain  furnished  by  the  plaintiff  and 
notified  the  plaintiff  to  remove  the  remainder  of  the 
same  from  the  premises  of  the  defendants  and  refused 
to  pay  the  plaintiff  for  any  of  the  stain  delivered. 
The  case  was  tried  before  the  court  without  a  jury, 
the  issues  were  found  for  the  plaintiff,  and  the  damages 
were  ass^sed  at  $512.  Judgment  was  entered  on  the 
finding  and  this  writ  of  error  followed. 

Walteb  a.  Lantz,  for  plaintiffs  in  error. 

Mbyef  Shapiro,  for  defendant  in  error. 

Mb.  Pbesiding  Justice  Scanlan  delivered  the 
opinion  of  the  court. 

Abstract  of  the  DecisioiL 

1.  Sales,  8  328* — what  is  question  for  jury.  In  an  action  to 
recover  the  purchase  price  of  a  quantity  of  shingle  stain,  required  to 
be  of  a  certain  composition  and  color,  the  question  whether  such 
stain  conformed  with  the  requirements  was  one  of  fact. 

2.  Sales,  §  267* — when  finding  of  court  proper.  Where  a  con- 
tract for  the  purchase  of  shingle  stain  required  the  stain  to  conform 
in  composition  and  color  to  a  specified  brand,  the  evidence  was  held 
to  support  a  finding  that  the  stain  which  was  sold  was  of  the  proper 
composition  and  colors  as  required  by  the  contract,  and  the  fact  that 
the  stain  furnished  was  In  fact  superior  to  the  brand  specified  would 
not  make  the  finding  Inconsistent,  there  being  evidence  that  any  dif- 
ference in  the  stains  was  due  to  mixing  and  preparation  rather  than 
to  any  difference  In  composition  and  color. 

*8ee  miools  Notes  Divest,  Tola.  XI  to  XT,  and  €mnnl«ttve  <|iuirteri7»  mmit 
tsple  and  lectki  number. 
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Lorenz  et  al.  y.  Bloom  et  al.,  195  IIL  App.  40. 

Albert  Lorens  and  Arthur  Lorenz,  trading  as  Lorenz 
BrotherSi  Plaintiffs  in  Error,  v.  Harry  Bloom  et  al., 
trading  as  Nidetz  &  Sohnitzer,  and  Bemhard  W. 
Berger,  Defendants  in  Error. 

Gen.  No.  20,644.    (Not  to  be  reported  in  fnIL) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Habbt  M. 
FiSHKB,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court  at 
the  October  term,  1914.  Reversed  and  remanded  with  directions. 
Opinion  ffled  October  6, 1916. 

Statement  of  the  Case. 

Action  by  Albert  Lorenz  and  Arthur  Lorenz,  co- 
partners, trading  as  Lorenz  Brothers,  against  Harry 
Bloom,  M.  Nidetz  and  L.  Schnitzer,  copartners,  trad- 
ing as  Nidetz  &  Schnitzer,  and  Bernhard  W.  Berger, 
under  the  Mechanic's  Lien  Act  of  1903  (J.  &  A.  ^[7139 
et  seq.)y  to  recover  $435,  with  interest  thereon  from 
May  17,  1913,  alleged  to  be  due  to  the  plaintiffs  from 
the  defendants  for  labor  and  material  furnished  by  the 
plaintiffs  as  subcontractors.  The  case  was  tried  before 
the  court  without  a  jury,  the  issues  were  found  against 
the  plaintiffs,  and  judgment  was  entered  on  the  finding. 
This  writ  of  error  followed. 

D.  E.  McCracken,  for  plaintiffs  in  error;  J.  H. 
Pebkinson,  of  counsel. 

Louis  F.  Jacobsok,  for  defendants  in  error. 

Mb.  PsEsmiNG  Justice  Soanlan  delivered  the 
opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Mbohanics*  liens,  §147* — when  proceedings  to  enforce  are 
premature.  A  suit  to  enforce  a  8ub-€ontractor*8  Uen  brought  six  days 
after  service  of  notice  of  lien  on  the  owner  of  the  premises  is  prema- 
ture and  should  be  dismissed  without  prejudice. 

•See  minelt  Notes  Dlire«t»  Vol*.  XI  to  XV,  and  CumiilatlTe  Qiuuierly, 
topic  and  Mctiom  ^nmbcr. 
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2.  Mechanios'  liens,  {147* — what  is  effect  of  premaiwre  9uU. 
The  fact  that  a  suit  to  enforce  a  mechanic's  lien  is  prematurely 
brought  does  not  destroy  the  lien  of  the  plaintiffs. 


City  of  Chicago,  Defendant  in  Error,  v.  William  Call, 

Plaintiff  in  Error. 

Oen.  No.  20,671. 

L  LiGEzreBB,  {10* — what  is  effect  of  license  under  ordinance 
lioeneing  vehicles.  Section  2597  of  the  Chicago  Code  of  1911,  requir- 
ing licensed  vehicles  to  have  a  card  fitating  the  name  of  the  owner 
and  number  of  the  license,  and  also  the  rates  of  fare  and  regulations 
as  to  baggage,  applies  only  to  persons  who  not  only  take  out  a  license 
under  article  II,  but  who  thereafter  engage  in  the  business  covered 
by  the  license. 

Z  Licenses,  { 1* — what  is  license.  A  license  is  a  permission  or 
privilege  granted  by  the  State,  directly  or  indirectly  through  the 
medium  of  a  municipality,  to  perform  certain  acts  or  to  carry  on  a 
certain  business  which,  if  done  without  such  license,  would  be  illegal. 

3.  Licenses,  { 1* — what  is  nature  of  license,  A  license  of  an  auto- 
mobile for  carrying  persons  for  hire  does  not  create  any  contract 
between  the  city  and  the  licensee,  and  the  acceptance  of  the  same 
does  not  impose  any  obligation  upon  the  licensee  to  follow  the  busi- 
ness covered  by  the  licensep 

4.  MuNiciPAi.  cospoBATioNs,  {864* — When  presumption  does  not 
arise  in  suit  for  violation  of  ordinance  licensing  vehicles.  In  a  prose- 
cution for  falling  to  display  a  rate  card,  where  the  defendant  is 
licensed  to  operate  automobiles  for  hire,  there  is  no  presumption  of 
law  that  the  defendant  actually  engaged  in  the  business  covered  by 
the  license  from  the  mere  fact  that  he  had  taken  out  such  license. 

6.  MuNiciPAi.  ooBPOBATiONS,  {860* — What  is  nature  of  suit  for 
violation  of  ordinance.  An  action  against  a  person  licensed  to  operate 
automobiles  for  hire^  for  the  failure  to  display  a  rate  card  is  penal 
in  its  nature^  though  a  dvll  suit,  and  the  city  is  bound  to  prove 
clearly  that  the  defendant  has  violated  the  ordinance  in  question. 

6.  Municipal  cobpobationb,  {  864* — what  evidence  is  competent  in 
suit  for  violating  ordinance.  In  a  prosecution  of  a  person  licensed  to 
operate  automobiles  for  hire,  because  of  the  violation  of  a  regulation 
requiring  rate  cards  to  be  posted,  evidoice  that  the  defendant  was 


•See  Illinois  Notes  Disest,  Vols.  XI  to  XT,  mud  CnmalatiTe  ilnartorly,  mbm 
tople  and  soetloii  number. 
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city  of  Chicago  v.  Gall,  195  111.  App.  41. 

not  engaged  In  the  business  covered  by  the  license  was  competent 
and  should  have  been  admitted. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  A. 
Mahonet,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Reversed  and  remanded.  Opinion  filed 
October  6»  1915. 

Sheriff^  Dent,  Dobyns  &  Freeman,  for  plaintiff  in 
error. 

John  W.  Beokwith  and  Albert  J.  W.  Appell,  for 
defendant  in  error;  Ulysses  S.  Schwartz,  of  counsel. 

Mr.  Presiding  Justice  Scanlan  delivered  the 
opinion  of  the  court. 

On  May  23, 1914,  a  complaint  was  filed  in  the  Munic- 
ipal Court  of  Chicago,  charging  William  Gall,  the 
plaintiff  in  error,  hereinafter  called  the  defendant, 
with  a  violation  of  section  2597  of  the  Chicago  Code 
of  1911.  The  material  part  of  the  complaint  is  as 
follows : 

^^P.  J.  Timmons,  being  first  duly  sworn,  on  his 
oath  deposes  and  says  that  Wm.  Gall,  late  of  said 
City  of  Chicago,  on  the  22d  day  of  May,  A.  D.  1914, 
at  the  City  of  Chicago  aforesaid,  did  then  and  there 
operate  a  motor  vehicle  for  hire  upon  the  public  streets, 
and  did  fail  to  have  a  rate  card  of  fares  posted  in  the 
said  motor  vehicle  in  a  conspicuous  place  and  was  so 
found,  in  violation  of  section  2597  of  the  Chicago  Code 
of  1911.'' 

The  case  was  tried  before  the  court  and  a  jury  and 
a  verdict  was  rendered  by  the  latter  finding  the  de- 
fendant guilty  and  assessing  his  fine  at  ten  dollars. 
Judgment  was  entered  on  the  verdict,  and  this  writ  of 
error  followed. 

Section  2597  is  included  in  article  II  of  chapter  79 
of  the  said  Code.  Article  II  is  entitled  *  *  Public  Auto- 
mobiles for  Passengers ' '  and  provides  for  the  licensing 
of  public  automobiles.  Sections  2588  and  2597  of  said 
article  (the  only  ones  material  to  a  consideration  of 
this  case)  read  as  follows: 
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**2588.  No  automobile,  autocar  or  other  similar  ve- 
hicle which  shall  stand  or  be  kept  upon  any  public  cab 
and  hack  stand  or  upon  any  street  or  pubuc  way  in 
the  city,  for  employment,  shall  be  used  anywhere  with- 
in the  city  for  the  carrying  or  conveying  of  persons  for 
hire  or  reward  unless  such  vehicle  shall  be  licensed  as 
hereinafter  provided/* 

''2597.  There  shall  be  fixed  on  the  inside  thereof 
and  in  a  conspicuous  place,  in  every  vehicle  licensed 
under  the  provisions  of  this  article,  in  such  manner 
that  the  same  may  be  easily  and  conveniently  read  by 
any  person  riding  therein,  a  card  to  be  obtained  from 
the  city  clerk,  on  which  shall  be  printed  the  name  of 
the  owner  and  the  number  of  the  license  of  such  ve- 
hicle, and  also  the  whole  of  section  2613  relating  to 
rates  of  fare,  and  the  whole  of  sections  2605  and  2606 
relating  to  the  carriage  of  baggage,  and  lost  baggage. ' ' 

The  evidence  showg  that  the  defendant  was  em- 
ployed by  the  Frank  Parmelee  Company;  that  said 
company  was  engaged  in  the  business  of  operating 
automobiles  for  the  conveyance  of  passengers  in  the 
city  of  Chicago ;  that  on  May  22,  1914,  the  defendant 
drove  an  automobile  up  to  the  Union  Station  in  the 
city  of  Chicago,  stopped  in  front  of  the  station  and 
took  on  two  passengers;  that  two  police  officers 
stepped  up  and  asked  the  defendant  if  he  had  a  rate 
card  as  provided  for  in  said  section  2597 ;  that  the  de- 
fendant replied  that  he  had  not;  that  the  officers  ex- 
amined the  automobile  and  found  the  same  without 
such  rate  card ;  that  one  of  the  officers  rode  with  the 
'  defendant  until  he  deposited  the  passengers  at  their 
destination,  and  then  arrested  him;  that  the  automo- 
bile driven  by  the  defendant  on  the  occasion  in  ques- 
tion was  licensed  under  article  II,  chapter  79  of  the 
Chicago  Code.  The  defendant  offered  to  prove  that 
at  the  time  the  license  in  question  was  issued,  the 
Parmelee  Company  notified  the  city  that  it  would  not 
be  used;  that  the  vehicle  in  question  was  covered  by 
and  in  use  under  a  license  issued  by  the  city  to  the 
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Parmelee  Company  under  section  2663,  article  VI, 
chapter  79  of  the  Chicago  Code  of  1911;  **that  neither 
the  defendant  nor  the  vehicle  nor  the  Parmelee  Com- 
pany was  engaged  in  the  occupation,  or  use  of  the 
vehicle,  covered  by  section  2597  of  article  11  ;*'  and  that 
the  automobile  passenger  business  of  the  said  company 
was  licensed  under  and  confined  in  its  use  to  the  busi- 
ness or  occupation  covered  by  said  article  VI.  On 
objection  by  the  city  the  court  ruled  that  the  offered 
evidence  was  incompetent  and  refused  to  admit  the 
same. 

The  defendant  requested  the  court  to  instruct  the 
jury  to  find  the  defendant  not  guilty  under  the  evi- 
dence. This  motion  was  denied.  The  question  as  to 
the  sufficiency  of  the  evidence  to  sustain  a  verdict  of 
guilty  was  also  raised  by  the  defendant  in  other  ways, 
but  we  do  not  deem  it  necessary  to  refer  specifically 
to  these. 

The  defendant  has  assigned  and  argued  a  number  of 
alleged  errors,  but  in  the  view  that  we  have  taken  of 
the  case,  it  will  only  be  necessary  for  us  to  notice  one 
of  these. 

The  defendant  contends  that  the  facts  proved  do 
not  show  a  violation  of  section  2597.  To  quote  from 
the  defendant's  brief: 

**  There  is  no  evidence  whatever  in  the  case  that 
the  automobile  in  question  at  the  time  of  the  violation 
complained  of,  or  at  any  other  time,  was  in  use  for  the 
purposes  subject  to  the  provisions  of  article  2,  viz. — 
as  defined  in  section  2588,— to  *  stand  or  be  kept  upon 
any  public  cab  and  hack  stand  or  upon  any  street  or 
pubhc  way  in  the  citjr,  for  employment.'  And  the 
prohibition  of  the  ordinance  is  against  such  ^use'  of 
vehicles  without  a  license.  *  *  *  There  is  no  evi- 
dence or  groxmd  of  inference  in  the  case  that  the  ve- 
hicle was  at  the  time  alleged,  or  any  other  time,  en- 
gaged in  the  occupation  for  which  the  license  was 
issued,  or  to  which  the  rate  card  regulation  pertained ; 
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and  for  this  reason  alone  the  jury  should  have  been 
instmcted  to  return  a  verdict  for  the  defendant." 

The  prosecution  does  not  claim  that  there  is  any 
evidence  in  the  record  tending  to  prove  that  the  auto- 
mobile in  question  was  being  used  on  the  occasion  in 
question,  or  had  been  used  at  any  time  since  the  issu- 
ance of  the  said  license  in  the  business  of  keeping, 
using  or  operating  an  automobile  ^^  which  shall  stand 
or  be  kept  upon  any  public  cab  and  hack  stand,  or  upon 
any  street  or  public  way  in  the  city  for  employment ; '  * 
but  it  contends  that,  *  *  having  taken  out  a  license  under 
article  11,  it  had  the  right  to  stand  upon  the  public 
cab  and  hack  stands,  or  upon  the  public  street  or  ways 
for  employment,  and  having  that  right  it  was  subject 
to  the  obligations  of  the  ordinance.  ♦  ♦  ♦  He  had 
acquired  this  right  and  had  engaged  in  the  general 
occupation  or  line  of  business  pursuant  to  their  license ; 
that  is  the  operation  of  a  public  automobile,  for  the 
conveyance  of  passengers,  and,  having  done  so,  he 
cannot  now  say  that  he  is  not  using  the  license." 

It  seems  idle  to  argue  that  merely  because  the  de- 
fendant had  obtained  a  license  to  engage  in  the  busi- 
ness contemplated  by  section  2597  he  would  be  guilty 
of  a  violation  of  said  section,  even  though  he  did  not 
actually  follow  the  said  business.  No  case  has  been 
cited  by  the  city,  nor  are  we  aware  of  any  authority, 
that  supports  such  a  doctrine.  We  are  satisfied  that 
section  2597,  as  well  as  all  other  ** regulation  sections" 
in  article  11  apply  only  to  persons  who  not  only  take 
out  a  license  under  the  article,  but  who  thereafter  en- 
gage in  the  business  covered  by  the  license.  In  our 
judgment,  the  real  question  for  us  to  decide  in  the 
present  case  is,  does  proof  that  the  defendant  obtained 
a  license  under  the  ordinance  create  a  presumption 
that  he  actually  engaged  in  the  business  covered  by 
the  ordinance?  If  it  does  not,  it  is  clear  that  the  city  did 
not  make  out  a  prima  facie  case  against  the  defendant. 
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A  license  is  a  permission  or  privilege  granted  by  the 
State,  directly  or  indirectly  through  the  medium  of  a 
municipality,  to  perform  certain  ctcts  or  to  carry  on  a 
certain  business  which,  if  done  without  such  license, 
would  be  illegal  Wilkie  v.  City  of  Chicago,  188  HI. 
444;  Metropolis  Theater  Co.  v.  City  of  Chicago,  246 
m.  20.  The  license  in  question  did  not  create  any  con- 
tract between  the  city  and  the  defendant,  and  the  ac- 
ceptance of  the  same  by  the  defendant  did  not  impose 
any  obligation  upon  him  to  follow  the  business  covered 
by  the  license.  It  would  seem  to  logically  follow  from 
this,  that,  in  the  present  case,  there  can  be  no  pre- 
sumption that  the  defendant  actually  engaged  in  the 
business  covered  by  the  license  from  the  mere  fact 
that  he  had  taken  out  the  license  in  question.  While 
he  had  the  clear  right  to  use  the  vehicle  in  the  business 
for  which  the  license  was  issued,  it  does  not  follow,  as 
a  presumption  of  fact,  that  he  exercised  the  right 
merely  because  he  obtained  the  necessary  legal  per- 
mission to  do  so.  A  fortiori,  it  does  not  follow  as  a 
presumption  of  law.  In  the  present  proceeding,  the 
possession  of  the  license  by  the  defendant  does  not  any 
more  tend  to  prove  that  the  defendant  was  actually 
engaged  in  the  business  covered  by  the  license  than 
would  the  absence  of  a  license  tend  to  prove  that  he 
was  not  engaged  in  the  said  business,  if  the  present 
proceeding  were  a  prosecution  for  doing  business  with- 
out a  license.  The  possession  of  a  license  or  the  want 
of  it  would  not  fix  the  status  of  the  defendant  in  respect 
to  the  alleged  business  in  either  case. 

It  must  also  be  remembered  that,  while  it  is  true 
that  the  present  prosecution  is  a  civil  suit,  neverthe- 
lessy  the  action  is  in  its  nature  penal,  and  it  was 
incumbent  upon  the  city  io  prove  clearly  that  the 
defendant  had  violated  the  ordinance  in  question. 

The  defendant  insists  that  25  Cyc.  638,  is  authority 
for  holding  that  it  was  incumbent  upon  the  city,  to  sus- 
tain its  case,  to  prove  that  the  defendant  was  actually 
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following  the  occupation  licensed.  It  will  be  found, 
however,  upon  an  inspection  of  the  text  cited  that  the 
author  is  referring  to  criminal  cases  in  which  the  de- 
fendant is  charged  with  following  a  taxable  occupation 
without  a  license.  The  city  cites  in  support  of  its 
contention  the  case  of  Kopper  v.  Willis,  9  Daly  (N.  Y., 
1881)  460.  In  that  case  an  action  was  brought  to  re- 
cover from  the  defendant  as  an  innkeeper  the  value 
of  an  overcoat  belonging  to  the  plaintiff,  alleged  to 
have  been  lost  in  the  defendant's  restaurant  while  the 
plaintiff  was  a  patron  therein,  and  the  question  was 
whether  the  defendant's  place  of  business  was  an  inn 
(subjecting  him  to  the  extraordinary  UabiUty  imposed 
by  the  common  law  upon  innkeepers)  or  only  a  restau- 
rant It  appears  that  the  defendant,  under  the  New 
York  law,  could  not  obtain  a  license  xmless  upon  proof 
by  affidavit  to  the  board  of  commissions  of  excise  that 
he  kept  an  inn,  and  that  an  inn  was  necessary  for  the 
accommodations  of  travelers  in  the  place  where  he 
kept  it,  and  the  evidence  showed  that  the  defendant 
had  made  an  affidavit,  for  the  purpose  of  securing  a 
license,  to  the  effect  that  he  kept  an  inn,  and  the  court 
held  that  proof  of  the  issuance  of  the  license,  coupled 
with  the  affidavit  of  the  defendant  connected  there- 
with, was  sufficient  to  establish  the  material  fact  that 
the  defendant  kept  an  inn.  In  our  judgment  this  case 
tends  to  support  the  contention  of  the  defendant. 

After  a  careful  consideration  of  the  question,  we 
have  reached  the  conclusion  that  section  2597,  upon 
which  the  prosecution  in  this  case  was  predicated,  only 
applies  to  cases  in  which  a  person  not  only  takes  out 
a  license  under  the  ordinance,  but  actually,  thereafter, 
engages  in  the  business  covered  by  the  ordinance,  and, 
further,  that  the  city  did  not  prove  the  charge  made 
in  the  information.  We  are  also  of  the  opinion  that 
the  evidence  offered  by  the  defendant,  to  which  we 
have  heretofore  referred,  weis  competent  and  should 
have  been  admitted. 
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The  People  v.  Oity  of  Chicago,  195  IlL  App.  48. 

The  judgment  of  the  Municipal  Court  of  Chicago 
will  be  reversed  and  the  case  will  be  remanded  for  a 
new  trial. 

Reversed  and  remanded. 


The  People  of  the  State  of  Illinois  ex  reL  Albert  6. 
Hicklandy  Appellee,  v.  City  of  Chicago,  et  al.,  Appel- 
lants. 

Gen.  No.  20,699.    (Not  to  be  reported  in  fnlL) 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon.  Richard 
S.  TuTHiLL,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Reversed  and  remanded.  Opinion  filed 
October  6,  1915. 


Statement  of  the  Case. 

Petition  for  mandamus  by  Albert  G.  Hickland  to 
compel  the  City  of  Chicago,  Carter  H.  Harrison,  John 
L.  McWeeney,  Harmon  M.  Campbell,  Elton  Lower  and 
John  J.  Flynn  to  reinstate  the  petitioner  to  the  office  or 
position  of  patrolman  of  the  police  department  and 
to  certify  his  reinstatement  as  required  by  law.  The 
trial  court  overruled  a  general  demurrer  of  the  re- 
spondents to  the  petition,  as  amended,  and  the  respond- 
ents electing  to  stand  by  their  demurrer,  it  was  ordered 
that  writ  of  mandamus  issue  as  prayed  and  judgment 
for  costs  was  rendered  against  the  respondents,  who 
brought  this  appeal. 

John  W.  BBCKwrrn,  for  appellants ;  John  E.  Foster, 
of  counsel. 

No  appearance  for  appellee. 

Mb,  PBBsmiNG  Justice  Scanlan  delivered  the 
opinion  of  the  court. 
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Abstract  of  the  DedsioxL 

1.  liAirpAMUB,  S 129* — what  petition  must  aver.  A  writ  of  manda- 
mus should  not  be  issued  in  any  case  unless  the  party  applying  for 
tlie  writ  shows  a  dear  right  to  it,  and  a  dear  legal  duty  on  the  part 
of  the  respondent  or  respondoits  to  perform  the  act  sought  to  be 
enforced. 

2.  EviDENci^  1 10* — what  wiU  he  judicially  noticed.  State  courts 
of  genial  jurisdiction  will  not  take  judldal  notice  of  munidpal 
ordinances,  and  they  must  be  pleaded  and  proved. 

3.  Maitoamus,  S  1^38* — when  averment  as  to  public  office  necesnary, 
A  petition  for  mandamus  to  compel  the  reinstatement  of  petitioner  to 
the  office  of  piatrolman  should  spedflcally  plead  the  ordinance  creating 
such  office,  as  there  is  no  statute  creating  the  office  of  police  patrol- 


4.  MxTinciPAL  coBPOBATioNS,  { 131* — What  is  noturc  of  office  of 
policeman.  The  office  of  policeman  or  police  patrolman  was  unknown 
to  the  common  law. 

5.  Mandamus,  S  139* — what  petition  for  reinstatement  to  office 
must  show.  A  petition  for  mandamus  to  compel  the  reinstatement 
of  petitioner  to  the  office  of  police  patrolman  must  allege  that  he  is 
an  officer  de  jure,  and  allegations  that  such  petitioner  was  tried  by 
the  CiTil  Service  Board  under  the  title  of  police  patrolman,  and  that 
ai^roprlations  for  his  salary  were  made  by  the  city  coundl,  merely 
tend  to  show  that  he  was  an  officer  de  facto. 

0.  Mandamus,  S  139* — when  petition  for  reinstatement  to  office  is 
insufficient.  A  petition  for  mandamus  to  compel  the  reinstatement  of 
petitioner  to  the  office  of  police  patrolman  is  insufficient  when  the 
allegations  as  to  an  ordinance  creating  the  office  of  police  patrolman 
are  mere  conduslons  of  the  pleader  and  not  statements  of  facts,  from 
which  the  court  can  determine  whether  or  not  the  position  was 
created  by  ordinance. 

7.  Mandamus,  {139* — when  petition  is  unsufficient  as  showing 
unwarranted  discharge  of  officer.  A  petition  for  mandamus  to  compel 
the  reinstatement  of  petitioner  to  the  office  of  police  patrolman, 
alleging  that  there  was  no  evidence  to  support  the  findings  of  the 
Civil  Service  Conmiission  in  discharging  him,  and  that  petitioner 
was  not  present  when  the  finding  was  made  and  had  no  opportunity 
to  object  to  the  same,  does 'not  show  that  the  action  of  the  commission 
was  not  warranted  under  the  law,  as  the  allegations  as  to  evidence 
not  justifying  the  finding  of  guilty  are  immaterial  in  determining  the 
Buffldency  of  the  petition,  and  the  law  did  not  require  the  presence 
of  petitioner  when  the  finding  was  made. 


•See  miaels  NeCee  DIsett,  Vols.  XI  to  XV,  and  OomiilatlTe  (loarterlj,  Mune 
tepte  and  MCtioii  nmnber. 
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North  West  State  Bank  v.  Alter,  195  111.  App.  50. 

North  West  State  Bank,  Appellee,  v.  Jacob  Alter, 

Appellant. 

Gen.  No.  20 J66.    (Not  to  be  reported  in  full.) 

^  Appeal  from  tlie  Municipal  Court  of  Chicago ;  the  Hon.  Habbt  M. 
FisHEB,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1914.  AfQrmed.  Opinion  filed  October  6»  1915. 
Rehearing  denied  October  16, 1915. 

Statement  of  the  Case. 

Action  of  the  first  class  in  the  Municipal  Court  of 
Chicago,  brought  by  North  West  State  Bank,  a  cor- 
poration, against  Jacob  Alter  to  recover  on  a  certain 
promissory  note  in  the  principal  sum  of  $1,172.08,  with 
interest  thereon  at  six  per  cent,  per  annum,  executed 
by  the  defendant  and  made  payable  to  one  Alfred 
Anderson.  The  case  was  tried  before  the  court  and  a 
jury,  and  at  the  close  of  all  the  evidence  the  court 
directed  a  verdict  in  favor  of  the  plaintiff  for  $1,231.56. 
Judgment  was  entered  on  the  verdict,  and  this  appeal 
followed. 

Blum,  Wolfsohn  &  Blum,  for  appellant. 

Waltbb  H.  Eckebt,  for  appellee. 

Mb.  Pbesiding  Justice  Scanlan  delivered  the 
opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Bills  and  notes,  S  240* — when  hank  doea  not  become  innocent 
purchaser,  A  bank  does  not  become  an  innocent  purchaser  of  a 
negotiable  note  so  as  to  entitle  it  to  protection  against  infirmities  of 
the. paper  by  merely  discounting  the  same  for  a  person  not  indebted 
to  It  and  crediting  him  with  the  proceeds  by  way  of  deposit,  as  such 
deposit  so  long  as  it  is  not  withdrawn  is  subject  to  equities  of  prior 
parties. 

2.  Bills  and  notes,  $391* — what  makea  prima  facie  case  as  to 
purchase  of  note  in  good  faith.  The  introduction  in  evidence  of  notes 
sued  upon,  indorsed  in  blank  by  the  payee,  is  prima  facie  evidence 

•See  nUnols  Notes  Digest,  Vols.  XI  to  XV,  and  CnmnlatlTe  Qii»rt«rly,  «uii« 
topic  and  section  number. 
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that  the  plaintiff  has  acquired  theih  in  good  faith,  for  valne,  in  the 
nsoal  course  of  business  before  maturity  and  without  notice  of 
defenses,  and  such  proof  cannot  be  overcome  by  merely  showing  that 
the  original  transaction  between  the  plaintiff  and  the  payee  did  not 
of  itself  amount  to  a  purchase  of  the  notes. 

3.  Bnxs  AND  NOTES,  J  412* — what  person  must  show  to  prove  that 
bank  is  not  innocent  purchaser.  Defendants  to  a  suit  on  a  note 
brought  by  an  indorsee  bank,  in  order  to  sustain  their  claim  that  the 
bank  is  not  entitled  to  protection  as  an  innocent  purchaser,  must 
show  not  only  that  the  bank  merely  credited  the  proceeds  of  the  dis- 
counted note  by  way  of  deposit  in  favor  of  the  payee  and  that  the 
payee  was  not  thea  indebted  to  the  bank,_but  must  also  prove  that 
the  amount  due  upon  such  deposit,  if  any,  had  not  been  drawn  out 
^t  the  time  of  the  trial,  there  being  no  claim  of  an  earlier  notice  to 
the  bank  of  such  defense. 


The  People  of  the  State  of  Illinois  ex  rel.  6.  Fra.lDk 
Lydston,  Appellee,  v.  Blaclay  Hoynei  State's  Attor- 
neji  Appellant. 

Gen.  No.  20,799.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  John 
Gibbons,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Affirmed.  Opinion  filed  October  6,  1915. 
Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Suit  by  the  People  of  the  State  of  Illinois  on  the 
relation  of  G.  Frank  Ldyston  against  Maclay  Hoyne, 
State's  Attorney,  seeking  to  compel  the  defendant,  by 
mandamns,  to  sign  a  petition  as  State's  Attorney,  for 
leave  to  file  an  information  in  the  nature  of  a  quo 
warranto.  The  petition  alleged,  in  substance,  that 
certain  persons,  therein  named,  were  unlawfully 
elected  and  acting  as  trustees  for  the  American 
Medical  Association,  an  Illinois  corporation,  not  for 

•See  niliiois  Notes  DIffeft,  Vols.  XI  to  XV»  and  CumalAtlTe  Qiwrterly,  same 
tople  and  lectioa  number. 
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profit.  A  general  demurrer  to  the  petition,  interposed 
by  the  defendant,  was  sustained  by  the  Circuit  Court, 
whereupon  the  petitioner  elected  to  stand  by  his  peti- 
tion and  appealed  to  this  court.  This  court  {People 
ex  rel.  Lydston  v.  Hoyne,  182  HI.  App.  42)  held  that 
the  Circuit  Court  erred  in  sustaining  the  demurrer  to 
the  petition  for  mandamus  and  reversed  the  judgment 
of  that  court  and  remanded  the  cause.  Thereafter, 
this  court,  by  stipulation  of  the  parties,  set  aside  the 
judgment  it  had  entered,  overruled  the  demurrer  and 
entered  a  final  judgment  awarding  a  peremptory  writ 
of  mandamus,  commanding  the  defendant,  the  State 's 
Attorney  of  Cook  county,  to  sign  the  said  information 
in  accordance  with  the  prayer  of  the  petition.  There- 
after an  appeal  was  taken  to  the  Supreme  Court  and 
that  court  {People  ex  rel.  Lydston  v.  Hoyne,  262  HI. 
82)  held  that  this  court  had  no  jurisdiction,  notwith- 
standing the  stipulation  of  the  parties,  to  enter  a  judg- 
ment overruling  the  demurrer  and  awarding  the  writ, 
and  the  judgment  of  this  court  was  reversed  and  the 
cause  remanded  to  this  court  with  directions  to  enter 
a  judgment  in  accordance  with  the  one  originally 
entered  by  this  court.  Thereafter  this  court  remanded 
the  cause  to  the  Circuit  Court  and  thereafter  that 
court,  in  obedience  to  the  judgment  of  this  court,  over- 
ruled defendant's  demurrer.  The  latter  elected  to 
stand  by  his  demurrer,  and  a  final  judgment  wad 
entered  awarding  a  peremptory  writ  of  mandamus 
commanding  the  defendant  to  sign  the  information  in 
accordance  with  the  prayer  of  the  petition  for  manda- 
mus.   This  appeal  followed. 

Fbedebick  Z.  Mabx,  for  appellant. 

Stedman  &  SoELEE,  f or  appellee. 

Mb.    Pbesidinq    Justice    Scanlan    delivered    the 
opinion  of  the  court. 
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Abstract  of  the  Decision. 

Appeal  ahd  ebbob,  { 1725* — when  former  appeal  binding*  Where  a 
Bnbeeguent  app^l  presents  the  same  suit,  with  the  same  parties 
thereto  and  with  the  same  question  Involyed  as  was  passed  upon 
and  decided  in  the  former  appeal,  the  former  adjudication  la  con- 
duslYe  upon  the  parties. 


The  People  of  the  State  of  niinois,  Defendant  in  Error, 
v.  Ben  Holtzman,  Plaintiff  in  Error. 

Gen.  No.  20,787.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Ck>urt  of  Chicago;  the  Hon.  Edmttiid  K. 
Jabecki,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1914.  Affirmed.  Opinion  filed  October  6,  1915. 
Bebearing  allowed  and  additional  opinion  filed  December  8, 1915. 


Statement  of  the  Case. 

Information  by  the  People  of  the  State  of  Illinois, 
filed  in  the  Municipal  Court  of  Chicago,  in  which  it 
was  charged  that  defendant,  Ben  Holtzman,  ^^on  the 
23rd  day  of  March,  A.  D.  1914,  at  the  City  of  Chicago, 
aforesaid,  did  knowingly  and  fraudulently  make  a  false 
representiation  in  writing  signed  by  him  concerning 
his  respectability,  wealth,  mercantile  correspondence 
and  connections,  assets  and  liabilities  and  fraudulently 
obtained  thereon  credit  and  divers  sums  of  money,  to- 
wit:  Eleven  Hundred  ($1,100.00)  Dollars  from  the 
Michigan-  Avenue  Trust  Company,  a  corporation,  con- 
trary to  the  form  of  the  Statute,  *  *  etc.  Such  informa- 
tion was  foxmded  on  section  97  of  the  Criminal  Code 
(J.  &  A.  ^3654),  as  to  obtaining  credit  by  false  pre- 
tenses. The  case  was  tried  before  the  court  and  a 
jury  and  verdict  was  returned  finding  the  defendant 
guilty.    Judgment  was  entered  on  the  verdict  and  the 
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defendant  was  sentenced  to  confinement  in  the  connty 
jail  for  a  period  of  thirty  days  and  to  pay  a  fine  of 
$500.    This  writ  of  error  followed. 

A  rehearing  having  been  allowed,  the  conrt,  on  the 
rehearing,  rendered  a  judgment  adhering  to  the  de- 
cision  on  the  questions  raised  on  the  hearing  and  pass- 
ing upon  the  additional  questions  concerning  the 
sufficiency  of  the  indictment  which  were  raised  on  the 
petition  for  a  rehearing. 

O.  J.  C.  Wray,  for  plaintiff  in  error. 

Maclay  Hoynb,  for  defendant  in  error;  Edward  E. 
Wilson,  of  coxmseL 

Mr.  PREsmrNG  Justice  Scaklan  delivered  the 
opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Gbiminal  law,  §  245* — what  may  te  considered  in  detertnirUng 
criminal  intent.  In  determining  the  question  of  criminal  intent,  the 
jury  are  not  bound  to  accept  the  testimony  of  the  defendant  in  refer- 
ence thereto,  but  they  may  consider  all  the  facts  and  circumstances 
connected  with  the  case. 

2.  Criminal  law,  S  620* — when  verdict  will  not  he  set  aside.  On 
appeal  in  a  criminal  case,  where  it  appears  that  a  prima  facie  case 
was  established  against  the  defendant,  and  there  were  no  errors  of 
law,  the  verdict  of  the  jury  will  not  be  set  aside  unless  from  all  the 
evidence  there  is  a  reasonable  doubt  of  the  defendant's  guilt 

3.  False  pbetbnses,  S  39* — when  verdict  of  guilty  will  he  set  aside. 
Evidence  held  to  show  that  a  verdict  of  guilty  of  obtaining  money  by 
means  of  false  representations  as  to  assets  or  liabilities  made  to  obtain 
credit  was  justified. 

ON  beheabino. 

1.  Gbiminal  law,  {491* — when  question  may  he  first  raised  on 
petition  for  rehearing.  In  a  criminal  case,  the  objection  that  the 
information  on  which  defendant  was  convicted  is  fatally  defective 
may  be  raised  for  the  first  time  on  a  petition  for  rehearing. 

2.  Indictment  and  infobmation,  §22* — when  sufficient.  An 
indictment  or  information  is  sufficient  if  the  defendant  is  notified 
thereby  of  the  charge  which  he  is  to  meet,  so  that  he  may  make  his 
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defense,  and  if  convicted  or  acquitted  thereof  may  be  able  to  plead 
former  Jeof>ardy  to  another  charge  for  the  same  offense. 

3.  Indictment  and  information,  §  41* — when  use  of  language  of 
statute  not  essential.  In  an  indictment  or  informatioii  it  is  not  neces- 
sary to  use  the  very  words  of  the  statute  creating  the  offense,  but  it 
is  sufficient  to  use  words  conveying  the  same  meaning,  or  which  are 
equivalent  to  the  words  of  the  statute,  or  words  which  in  their 
signification  are  inclusive  of  the  statutory  words,  or  which  in  common 
acceptation  are  of  the  same  or  similar  import,  or  which  substantially 
follow  the  statutory  words  and  state  them  with  substantial  accuracy 
within  a  reasonable  intendment 

4.  Indictment  and  infobmation,  §23* — when  implied  allegation 
sufficient.  Whatever  is  included  in  or  necessarily  implied  from  an 
express  allegation  need  not  be  otherwise  averred. 

5.  Indictment  and  infobmation,  S  30* — when  mode  of  commission 
of  offense  sufficiently  described.  An  information  averring  that  defend- 
ant by  means  of  false  representations  "fraudulently  obtained  ♦  ♦  ♦ 
credit  and  divers  sums  of  money,  to  wit :  Eleven  Hundred  ($1,100.00) 
Dollars  from  the  Michigan  Avenue  Trust  Company,"  held  not  fatally 
defective  in  that  such  averment  did  not  sufficiently  enable  defendant 
to  understand  the  nature  of  the  charge  made  against  him,  such  aver- 
moit  being  in  legal  effect  equivalent  to  a  direct  charge  that  such 
trust  company  was  defrauded  by  means  of  such  representations. 


Louis  Buendert,  Plaintiff  in  Error,  v.  Charles  Bostrom 
et  aL,  trading  as  Henry  E.  Strassheim  &  Company, 
Defendants  in  Error. 

Gen.  No.  20,790.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hugh  R. 
Stewabt,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Reversed  and  remanded.  Opinion  filed 
October  6, 1915. 

Statement  of  the  Case. 

Action  of  the  fourth  class  in  the  Municipal  Court  of 
Chicago  by  Louis  Buendert  against  Charles  Bostrom, 

•See  nilnoU  Notes  Hlgeat,  VoU.  XI  to  XV,  and  CmnulatiTe  Quarterly,  same 
topic  and  section  number. 
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Henry  E.  Strassheim  and  Adolph  F.  Boericke,  trading 
as  Henry  E.  Strassheim  &  Company.  The  plaintiff  ^s 
original  statement  of  claim  and  the  first  and  second 
more  specific  statements  of  claim,  having  been  stricken 
from  the  files  on  motion  of  the  defendants,  the  plaintiff, 
pursuant  to  the  order  of  the  court,  filed  his  third  more 
specific  statement  of  claim.  On  motion  of  the  defend- 
ants, this  last-mentioned  statement  of  claim  was 
ordered  stricken  from  the  files  and  the  suit  was  dis- 
missed at  the  plaintiff's  costs.  This  writ  of  error  fol- 
lowed. 

Jabbell  &  McNeil^  for  plaintiff  in  error. 

William  G.  Wise  and  Bogeb  Fahebty,  for  defend- 
ants in  error. 

Mb.  Pbesidinq  Justiob  Soaistlan  delivered  the 
opinion  of  the  court. 

Abstract  of  the  Decision. 

MumciPAL  Ck>UBT  OF  Chicago,  $13* — token  statement  of  claim 
erroneously  stricken  from  files,  Statmnent  of  claim  In  an  action  to 
recover  money  paid  on  a  contract  for  the  purchase  of  realty  on  the 
ground  that  such  payment  was  induced  by  the  fraudulent  represen- 
tations  of  the  defendants  as  to  the  dimensions  of  the  property  covered 
by  the  contract,  held  sufficient  to  present  a  daim  for  fraud  and 
deceit,  and  hence  the  striking  of  the  statement  from  the  files  on  the 
theory  that  the  plaintifit  was  attempting  to  vary  a  written  contract 
by  antecedent  representations  was  erroneous,  since  the  plaintitTs 
action  was  not  based  upon  the  contract. 
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Frederick  Fleck,  Administrator,  Appellee,  v.  Joseph 

Weipert,  Appellant 

Gen.  No.  20,801.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  John 
Gibbons,  Judge,  presiding.  Heard  in  tbe  Branch  Appellate  Court  at 
the  October  term,  1914.  Beversed  and  remanded.  Opinion  filed 
Octob^e,  1916. 


Statement  of  the  Case. 

Suit  by  Frederick  Fleck,  administrator  de  bonis  non 
of  the  estate  of  Marie  Weipert,  deceased,  against 
Joseph  Weipert  to  recover  the  proceeds  of  a  sale  of 
a  certain  saloon  business  located  at  628  Wells  street, 
Chicago.  The  defendant  was  the  reputed  husband  of 
said  Marie  Weipert,  and  they  lived  together  as  hus- 
band and  wife  for  a  number  of  years,  and  upon  the 
death  of  the  said  Marie  Weipert,  October  7,  1912,  the 
defendant  **as  surviving  husband  of  the  deceased*' 
was  appointed  administrator  of  her  estate.  The  de- 
fendant operated  a  saloon  and  restaurant  at  628  Wells 
street,  Chicago ;  also  a  saloon  at  Lincoln  and  Wright- 
wood  avenues,  Chicago.  The  defendant  resigned  as 
administrator  of  the  estate  of  said  Marie  Weipert,  de- 
ceased, November  27, 1912,  and  the  plaintiff,  a  brother 
of  the  deceased,  was  appointed  administrator  de  bonis 
non  of  said  estate  on  December  2,  1912.  During  the 
time  that  the  defendant  was  acting  as  administrator  of 
the  said  estate,  he  sold  the  business  at  628  Wells  street 
for  $4,200.  The  case  was  tried  before  the  court  and 
a  jury,  and  the  issues  were  found  for  the  plaintiff  and 
the  damages  were  assessed  at  $4,200.  Judgment  was 
entered  on  the  finding  and  this  appeal  followed. 

Michael  Koch,  for  appellant ;  Delbebt  A.  Cltfhebo, 
of  counseL 

Bbadlet,  Habfbb  &  Eheim,  for  appellee. 
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Kennedy  v.  City  of  Chicago,  195  111.  App.  58. 

Mb.    Presiding    Justice    Scanlan    delivered    the 
opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  iNSTBUcnoNS,  §  93* — when  instruction  as  to  credibility  of  wU- 
nesses  erroneous.  An  instractlon  which  In  effect  authorizes  the 
impeachment  of  a  witness  as  to  an  immaterial  matter  in  his  testi- 
mony, in  reference  to  which  he  has  made  different  and  contradicting 
statements  in  former  occasions,  is  erroneous. 

2.  Witnesses,  §275* — what  is  effect  of  contradictory  statements 
of  witness.  Proof  of  different  and  contradictory  statements  of  a 
witness  as  to  a  material  matter  made  on  former  occasions  is  merely 
evidence  tending  to  impeach  such  witness,  to  be  considered  by  the 
Jury  in  estimating  the  weight  of  the  testimony. 

3.  Witnesses,  §282* — when  testimony  of  witness  may  te  disre- 
ffarded.  If  a  Jury  believe  that  a  witness  has  wilfully  sworn  falsely 
to  a  material  matter,  or  that  he  has  been  successfully  impeached, 
they  may  disregard  his  entire  uncorroborated  testimony — otherwise 
not 

4.  Husband  and  wife,  §210* — when  instruction  as  to  effect  of 
separation  erroneous.  An  instruction  stating  in  effect  that  if  a  woman 
married  a  man  in  good  faith  and  afterwards  learned  that  he  had 
another  wife  living,  and  they  agreed  to  separate,  such  agreement  was 
sufficient  consideration  to  support  a  transfer  of  property  from  such 
man  to  the  woman,  is  erroneous,  since  it  was  the  duty  of  the  woman 
on  learning  of  the  former  marriage  to  cease  living  in  adultery,  and 
the  agreement  to  separate  did  not  extinguish  any  claim  or  right 
which  the  woman  might  have  against  the  man. 


Thomas  Kennedy  by  Peter  Eoenen,  Appellee,  v.  City 

of  Chicago,  Appellant. 

Gen.  No.  20,849.    (Not  to  be  reported  in  fuU.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  M.  L. 
McKiNLET,  Judge,  presiding.    Heard  in  the  Branch  Appellate  Court 

at  the  October  term,  1914.    Affirmed^    Opinion  filed  October  6,  1915. 

» 
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Statement  of  the  Case. 

Action  on  the  case,  brought  in  the  Superior  Court 
of  Cook  county  by  Thomas  Kennedy,  a  minor,  by  his 
next  friend,  Peter  Koenen,  against  the  City  of  Chicago, 
to  recover  damages  alleged  to  have  been  sustained  by 
the  plaintiff  by  reason  of  a  certain  accident  to  the 
plaintiff  on  August  26,  1915.  The  accident  occurred 
at  a  point  where  Larrabee  street  crosses  the  Chicago, 
Milwaukee  &  St.  Paul  Eailroad  tracks  in  the  city  of 
Chicago.  The  plaintiff,  a  boy  nine  years  old,  was 
run  over  by  a  train  passing  along  said  tracks,  and  one 
of  his  legs  was  so  badly  injured  that  it  became  neces- 
sary to  amputate  the  same. 

The  case  was  tried  before  the  court  and  a  jury,  and 
a  verdict  was  returned  finding  the  defendant  guilty 
and  assessing  the  plaintiff's  damages  at  $7,500.  Upon 
the  plaintiff's  entering  a  remittitur  for  $2,500,  the 
court  entered  judgment  for  $5,000,  and  this  appeal 
followed. 

John  W.  Bbckwith  and  N.  L.  Piotrowski,  for  appel- 
lant ;  David  E.  Levf,  of  counsel. 

James  V.  Cunningham,  for  appellee;  John  T. 
Murray,  of  counseL 

Mr.  PREsmiNG  Justice  Scanlan  delivered  the 
opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbob,  §  1396* — when  verdict  wUl  not  he  set  aside 
on  appeak  A  verdict  based  on  conflicting  evidence  will  not  be  set 
aside  on  appeal  unless  clearly  and  manifestly  against  the  weight  of 
the  evidence. 

2.  Negligence,  §189* — when  question  of  contributory  negligence 
is  for  court.  The  question  as  to  whether  or  not  a  person  is  guilty 
of  contributory  negligence  is  generally  one  of  fact  for  the  Jury,  and 
it  only  becomes  a  question  of  law  when  the  evidence  so  clearly  fails 

•See  minois  Notes  Diffest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
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to  establish  due  care  that  all  reasonable  minds  would  readi  the  con- 
clusion that  the  person  was  guilty  of  contributory  n^tUgence. 

3.  MuRioiPAi.  ooBPOBATioNS,  §1100* — wJicn  instruction  sufflotent 
though  incomplete.  In  an  action  for  injuries  caused  by  the  defective 
condition  of  a  sidewalk,  an  instruction  allowing  the  Jury  to  consider 
the  condition  of  such  sidewalk,  and  ignoring  the  question  of  notice 
to  the  city  of  such  condition,  is  not  erroneous  when  the  question  of 
notice  is  fully  covered  by  other  instructions  given. 

4.  Appeal  and  kbbob,  §  438* — when  question  of  variance  u>iU  not 
be  considered  on  appeal.  The  question  of  alleged  variance  between 
the  allegations  and  proof  cannot  be  raised  for  the  first  time  on  appeal. 


Magdeline  Terranlt,  Appellee,  v.  Chicago  City  Railway 

Company,  Appellant. 

Gen.  No.  20,867.    (Not  to  be  reported  in  fnU.) 

Appeal  from  the  Superior  Ck)urt  of  Cook  county ;  the  Hon.  Richabd 
E.  Busks,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Ck)urt 
at  the  October  term,  1914.  Reversed  and  remanded.  Opinion  filed 
October  e,  1915.    Rehearing  denied  October  15,  1915. 

Statement  of  the  Case. 

Action  on  the  case  by  Magdaline  Terranlt  against 
the  Chicago  City  Railway  Company,  in  the  Superior 
Court  of  Cook  county,  to  recover  damages  for  personal 
injuries  claimed  to  have  been  sustained  by  the  plain- 
tiff through  the  negligence  of  the  defendant.  The 
action  was  originally  brought  against  the  Chicago  Bail- 
ways  Company.  Afterwards  the  Chicago  City  Railway 
Company  was  made  an  additional  defendant  to  the 
suit.  The  plaintiff,  in  her  declaration^  alleged  that 
while  she  was  in  the  act  of  boarding  one  of  the  cars 
of  the  defendants  for  the  purpose  of  becoming  a  pas- 
senger, and  while  she  was  in  the  exercise  of  ordinary 
care  for  her  own  safety,  the  defendants,  through  their 

•See  nUiiola  Notes  Diffeet,  Vols.  XI  to  XV,  and  CnmtiUiaTe  Qvarteriy,  sMiie 
topic  and  section  nomber. 
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servants,  carelessly  and  negligently  cansed  the  car  to 
be  suddenly  and  violently  started,  and  she  was  thereby 
thrown  with  great  force  and  violence  from  and  oflf  the 
car  to  the  ground,  and  that  she  suffered  a  miscarriage 
and  was  otherwise  greatly  bruised  and  injured.  Both 
defendants  pleaded  the  general  issue.  The  case  was 
tried  before  a  court  and  a  jury,  and  during  the  prog- 
ress of  the  trial  the  action  was  discontinued  as  to  the 
Chicago  Railways  Company. ,  A  verdict  was  returned 
by  the  jury  finding  the  defendant  guilty  and  assessing 
the  plaintiff's  damages  at  $3,500.  A  motion  for  a  new 
trial  was  overruled,  judgment  was  entered  on  the  ver- 
dict and  this  appeal  followed. 

John  E.  Kbhob  and  Watson  J.  Ferry,  for  appellant ; 
W.  W.  GuRLBY  and  J.  E.  Guilliams,  of  counsel. 

E.  Leslie  Cole  and  C.  Helmer  Johnson,  for  ap- 
pellee ;  GuERiN  &  Barrett,  of  counseL 

Mr.  PREsmiNG  Justice  Scanlan  delivered  the 
opinion  of  the  court. 

Abstract  of  the  Decision. 

♦ 

1.  Witubssss,  §  210* — what  croat-ewaminaiion  ia  improper.  Cross- 
^ramlnatlon  of  a  witnefis  which  has  the  purpose  of  degrading  and 
humiliating  such  witness,  and  pr^udicing  the  Jury  against  her  testi- 
mony, is  improper. 

2.  Appeal  and  ebbob,  §  1772* — when  judgment  wUl  he  reversed  for 
improper  cross-ewaminaiion*  On  appeal  in  an  action  for  personal 
Injuries,  where  it  appears  that  the  case  is  a  close  one  on  the  merits, 
and  the  record  shows  that  improper  cross-examination  of  a  witness 
tended  to  prejudice  the  defendant's  rights,  the  Judgment  for  the 
plalntifr  will  be  reversed  and  a  new  trial  ordered. 

•See  miaols  Not««  Diffett,  Vols.  XI  to  XY,  and  CnmuUitlYe  Qnarterlj,  Mune 
Uplc  and  •ecUon  nmnber. 
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Karcher  v.  Tyng  &  Co.  et  aL,  195  111.  App.  62. 

Philip  Earcher,  Appellant,  v.  Dudley  A.  Tyrxg  &  Com- 
pany et  aL,  Appellees. 

Gen.  No.  20,887.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  tbe  Hon.  Aoelob 
J.  Petit,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1914.  Reversed  and  remanded.  Opinion  filed 
October  6,  1915. 

Statement  of  the  Case. 

Action  on  the  case  to  recover  damages  for  alleged 
fraud  and  deceit  by  Philip  Karcher  against  Dudley  A. 
Tyng  &  Company,  a  corporation,  C.  W.  George  and 
William  C.  Jacklin.  The  declaration  consisted  of  two 
counts.  The  first  count,  in  substance,  charged  the  de- 
fendants with  falsely,  fraudulently  and  knowingly 
making  certain  false  and  fraudulent  representations  to 
the  plaintiff  as  to  the  condition  of  the  La  Touriste 
Manufacturing  Company ;  that  the  plaintiff  relied  upon 
such  representations  and  as  a  result  thereof  suffered 
a  loss.  The  second  count  was  substantially  the  same 
as  the  first,  save  that  it  also  charged  that  the  defend- 
ants entered  into  a  wilful  and  malicious  conspiracy, 
agreement  and  undertaking  to  cheat  and  defraud  the 
plaintiff.  To  the  declaration,  all  the  defendants  filed 
pleas  of  the  general  issue. 

The  case  was  tried  before  the  court  and  a  jury,  and 
when  the  plaintiff  rested,  the  trial  court,  of  his  own 
motion,  directed  a  verdict  for  the  defendants.  This 
appeal  followed. 

Fbed  W.  Beinhabdt,  for  appellant. 

Chakles  a.  Nowak  and  W.  R.  Hauze,  for  appellees. 

Mb.  Pbesiding  Justice  Scanlan  delivered  the 
opinion  of  the  court. 
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Abstract  of  the  Decision. 

Tbiai.,  §  195* — when  peremptory  inatruciion  erroneous.  A  per- 
emptory instruction  should  not  be  given  when  there  is  evidence  intro- 
duced by  the  plaintiff  tending  to  prove  the  material  allegations  of  the 
declaration. 


Charles  Dressier,  Administrator,  Appellant,  v.  James 

H.  Van  Vlissingen,  Appellee. 

Gen.  No.  20,932.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon.  Clabencb 
N.  Goodwin,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.    Affirmed.    Opinion  filed  October  6,  1915. 

Statement  of  the  Case. 

Action  in  assumpsit  in  the  Superior  Court  of  Cook 
county  by  Charles  Dressier,  administrator  of  the  estate 
of  Fredericka  Dressier,  deceased,  against  James  H. 
Van  Vlissingen  to  recover  on  a  promissory  note  exe- 
cuted by  the  defendant  at  Chicago,  dated  December  1, 
1903,  to  the  order  of  Fredericka  Dressier,  for  the  sum 
of  $1,000,  with  interest  at  six  per  cent,  per  annum.  It 
appeared  that  the  defendant  had  been  discharged  in 
bankruptcy,  but  the  plaintiff  claimed  that  he  had  ex- 
pressly promised  to  pay  the  debt  after  such  discharge, 
and  there  was  evidence  that  the  defendant  had  paid 
$50  on  the  note. 

The  case  was  tried  by  the  court  without  a  jury,  and 
the  issues  were  found  in  favor  of  the  defendant. 
Judgment  was  entered  upon  the  finding  and  this  appeal 
followed. 

OssiAN  Camebon  and  Fbed  C.  Churchill,  for  appel- 
lant. 


•See  Illlii«ie  Notes  Dfcest,  Vols.  XI  to  XV»  and  CaxnalatiTe  Quarterly,  same 
tepie  aad  sectton  number. 
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Hugging  V.  Gottschalk  et  al.,  195  111.  App.  64. 

Fbedebick  E.  Db  Young,  for  appellee. 

Mb.  Pbbsiding  Justice  Scanlan  delivered  the 
opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Bankbxtftct,  §  81* — what  promise  is  necessary  to  revive  a  debt 
discharged  in  bankruptcy.  A  discharge  in  bankruptcy  releases  a  debt 
of  the  bankrupt  arising  out  of  a  note,  and  to  revive  the  same  the 
promise  of  the  debtor  to  pay  the  note  must  be  clear,  distinct  and 
unequivocal,  and  without  such  clear  and  express  promise  neither  pay^ 
ment  of  interest,  part  jmyment  of  principal,  nor  declaration  of  inten- 
tion to  pay  will  suffice  to  revive  the  sama 

2.  Bankbuptct,  §  85* — when  proof  of  new  promise  to  pay  debt 
discharged  in  bankruptcy  is  insufficient.  Evidence  held  not  to  show 
a  clear  and  unequivocal  promise  to  pay  a  note  discharged  in  b«uik- 
ruptcy. 


Sara  Qt.  Huggins,  Appelleei  v.  Lilly  Gottschalk  et  al. 
Albert  Wesley  Gottschalk,  Appellant 

Oen.  No.  20,942.    (Not  to  be  reported  in  fuU.) 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon.  John  M. 
Connor,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1914.    Affirmed.    Opinion  filed  October  6, 1916. 

Statement  of  the  Case. 

Bill  to  foreclose  a  trust  deed  covering  certain  real 
estate  in  Cook  county,  filed  in  the  Superior  Court  by 
Sara  G.  Huggins.  The  trust  deed  was  executed  by 
Lilly  Gottschalk,  and  was  given  to  secure  the  payment 
of  certain  promissory  notes.  All  of  the  notes  were 
signed  by  said  Lilly  Gottschalk  and  were  made  payable 
to  herseif,  and  were  indorsed  by  her  and  Albert  Wesley 
Gottschalk.    At  the  time  of  the  filing  of  the  bill,  some 

•See  minola  Notes  Diffett,  YoU.  XI  to  XV,  and  CnmolmtlTe  Quarterly,  wmm 
topic  and  section  number. 
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of  the  notes  were  owned  by  the  complainant.  A  decree 
was  entered  finding,  inter  alia,  that  there  was  due  to 
the  complainant  the  sum  of  $641.47,  with  interest 
thereon  from  December  27,  1912,  and  also  the  sum  of 
$75  as  reasonable  solicitor's  fees,  and  a  sale  of  the 
real  estate  was  ordered,  unless  such  sums,  together 
with  the  costs  of  the  suit,  were  paid  within  ten  days. 
The  decree  further  provided  that  **  after  the  coming 
in  and  the  confirmation  of  the  master's  report  of  sale 
in  case  any  deficiency  is  shown  in  the  amount  due  to 
the  complainant,  Sara  G.  Huggins,  she  shall  be  en- 
titled to  execution  against  the  defendant,  Lilly  Gotts- 
chalk  and  Albert  Wesley  Gottschalk,  personally  liable 
therefor.'*  This  appeal  is  prosecuted  to  reverse  said 
decree,  and  the  sole  appellant  is  Albert  Wesley  Gotts- 
chalk. 

Albert  Wesley  (Jottschalk,  pro  se. 

SoNNENSCHEiir,  Berkson  &  FisHELL,  for  appellee. 

Mr.  PREsmiNG  Justice  Scanlan  delivered  the 
opinion  of  the  court. 

Abstract  of  the  Decision. 

Appeal  akd  ebbob»  §  308* — what  decision  not  reviewable  on  appeal. 
A  conditional  deficiency  decree  not  being  final  nor  appealable,  the 
propriety  of  entering  such  a  decree  against  the  iudorser  of  mortgage 
notes  Is  not  reviewable. 


John  F.  Doran  et  al.,  Appellees,  v.  Beatrice  M.  Graham, 

Appellant. 

Gen.  Nos.  21,217, 21,442. 

1.  Dedication,  §  25* — when  plat  sufficient.  A  plat  containing  build- 
ing line  restrictions  held  to  substantially  comply  with  the  statutes 
(Rev.  Stat.  ch.  109,  and  ch.  115,  sec.  13,  J.  &  A.  M  8517-8526,  9110). 


•See  niliiols  Not^N  Digest,  Vols.  XI  to  XV,  and  CamnlatlTe  Quarterly,  Mine 
tepk  and  eectton  number. 

Vol  CXCV5. 


66  Appellate  Coubts  of  Illinois. 

Doran  et  oL  v.  Graham,  195  111.  App.  66. 

2.  Dedioatiqn,  §  33* — when  common-law  dedication  ewieU.  Where 
property  is  subdivided  and  a  plat  made  thereof  which  does  not  comply 
in  every  respect  with  the  statute,  but  which  is  recorded,  there  is  a 
common-law  dedication,  and  if  the  owoier  of  lots  designated  on  such 
plat  conveys  according  to  the  description  contained  in  the  plat  and 
by  reference  thereto,  he  adopts  the  plat  with  all  its  dedications,  and 
he  and  those  who  succeed  to  his  title  are  estopped  to  deny  such 
dedication. 

3.  Deeds,  { 140* — when  restriction  as  to  use  of  property  is  created. 
Where  a  deed  refers  to  a  plat  or  subdivision,  such  plat  and  all  the 
particulars  shown  thereon  are  as  much  a  part  of  the  deed  as  thou^ 
they  were  recited  in  it 

4.  Frauds,  Statute  op,  §29* — when  statute  does  not  apply.  The 
Statute  of  Frauds  (Rev.  Stat,  ch.  59,  sec.  2,  J.  &  A.  f  5868),  does  not 
apply  where  a  grantee  of  property  sedcs  to  avoid  building  restrictions 
contained  in  the  plat  of  the  property  purchased,  on  the  ground  that 
such  plat  was  not  signed  by  the  grantee. 

5.  Deeds,  §  144* — when  restrict0ns  in  deed  are  binding.  If  a  deed 
refers  to  a  plat  that  contains  building  line  restrictions,  such  restric- 
tions are  binding  on  the  grantee,  though  the  latter  does  not  sign  the 
plat  or  the  deed,  and  when  the  owner  of  land  sells  the  same,  he  may 
insert  in  the  deed  of  conveyance  such  terms  and  conditicms  as  he 
pleases  touching  the  mode  of  enjoyment  and  use  of  the  land,  and  if 
th^  are  not  objectionable  in  law,  they  will  be  binding  on  the  grantee 
who  accepts  such  deed,  although  the  latter  does  not  sign  the  deed. 

6.  Dedication,  §78* — what  building  restrictions  may  he  inserted 
in  plat.  The  owner  of  property  platting  the  same  may  insert  in  the 
plat  binding  restrictions  as  to  the  diaracter  of  structures  which  may 
be  erected  on  the  property. 

7.  Deeds,  §145* — what  is  effect  of  deed  containing  restrictions. 
Where  a  deed  refers  to  a  recorded  plat  containing  building  line 
restrictions,  such  restrictions,  if  they  are  not  objectionable  in  law, 
are  binding  on  the  grantee  who  accepts  the  deed. 

8.  Injunction,  §  202* — when  demurrer  necessary.  In  the  abs^ice 
of  a  demurrer,  defendant  has  the  right  to  challenge  a  bill  for  an 
injuiiction  in  matters  of  substance  only. 

9.  Injunction,  §  192* — when  v^t  tritt  issue,  A  writ  of  injunction 
preventing  the  erection  of  a  flat  or  apartment  building,  held  war- 
ranted by  a  bill  showing  tliat  such  building  was  prohibited  by  the 
plat,  which  was  binding  on  defendants  as  grantiees  of  property  con- 
tained in  ^uch  plat 

10.  iNJUNcmoN,  §  206* — what  evidence  is  inadmissible.  In  a  suit 
to  enjoin  the  erection  of  flat  buildings  contrary  to  restrictions  Imposed 


•See  nilnols  Notes  Diffett,  Vols.  XI  to  XV,  and  CnmnUiaTe  Qnarterlj, 
topic  and  section  number. 
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upon  the  grantee  of  the  land,  certain  building  ordinances  of  the  city, 
defining  '*flat  buildings*'  and  "apartment  buildings,"  did  not  apply. 

U.  iKJTTiTonoK,  S  205* — token  finding  of  chancellor  is  justified  by 
evidence.  In  a  suit  to  enjoin  the  erection  of  flat  buildings  contrary 
to  the  restrictions  imposed  upon  a  grantee  of  land,  a  finding  of  the 
chanceUor  that  the  buildings  to  be  erected  were  fiats  or  apartments 
was  Justified  by  the  evidenee,  although  the  plans  were  designed  to 
ooooeal  the  real  character  of  the  structure  to  be  erected. 

IZ  InjTTHcnoK,  §  251* — when  enjoined  party  cannot  complain  of 
subsequent  order  broader  in  scope.  Where  a  grantee  of  land,  enjoined 
from  erecting  a  fiat  or  apartment  building  thereon,  proceeded  with 
the  erection  of  such  building  in  accordance  with  plans  substantially 
the  same  as  those  mentioned  in  the  writ  of  injunction,  she  could  not 
complain  of  a  subsequent  order  of  the  chancellor  enjoining  the 
defendant  from  using  the  partial  structure  as  the  basis  for  any  work 
of  construction,  since  such  order  was  necessary  to  protect  the  rights 
of  complainants  and  was  brought  about  by  the  defendant's  conduct. 

13.  Building  restrictions  and  regulations,  §3* — tchen  restric- 
tion not  waived.  Evidence  held  not  to  show  waiver  of  building 
restrictions  prohibiting  the  erection  of  fiat  buildings  in  a  certain 
subdivision. 

Appeals  from  the  Superior  Court  of  Cook  county ;  the  Hon.  Charles 
H.  FoEXL,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court  at 
the  December  term,  1914.    Affirmed.    Opinion  filed  October  6,  1915. 

Hebel  &  Haft^  for  appellant. 

Hugh  O'Neill,  P.  H.  O'Donnell  and  Thomas  J. 
Lawless,  for  appellees. 

Mb.  Pbesiding  Justice  Soanlan  delivered  the 
opinion  of  the  conrt. 

These  two  appeals  have  been  consolidated  for  hear- 
ing in  this  court  by  written  stipulation  of  the  parties. 

On  November  24,  1914,  the  appellees,  hereinafter 
called  the  complainants,  filed  a  bill  for  an  injunction  in 
the  Superior  Court  of  Cook  county  against  the  appel- 
lant, hereinafter  called  the  defendant,  to  enforce 
certain  alleged  building  restrictions,  contained  in  a  cer- 
tain plat  of  real  estate  located  in  Cook  county,  Illinois, 
and  known  as  Albion  Subdivision.    The  bill  and  the 
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amendment  thereto,  filed  December  1,  1914,  alleged, 
inter  alia,  that  each  of  the  complainants  was  the  owner 
of  one  or  more  lots  in  the  said  subdivision  and  that  the 
defendant,  Beatrice  M.  Graham,  was  the  owner  of  Lot 
7  in  said  subdivision;  that  Bernard  F.  Weber,  the 
owner  of  the  said  land,  afterwards  known  as  Albion 
Subdivision,  caused  the  same  to  be  surveyed,  platted 
and  subdivided,  and  afterwards,  on  October  19,  1906, 
caused  said  plat  to  be  placed  of  record  under  the  name 
and  style  of  Albion  Subdivision ;  that  the  certificate  of 
the  owner  on  said  plat  is  in  words  and  figures  as  fol- 
lows : 

*  *  I,  Bernard  F.  Weber,  owner,  •  •  •  do  hereby 
certify  that  I  have  caused  the  said  premises  to  be 
platted  and  resubdivided  as  shown  by  the  above  plat 
into  lots  with  building  lines  and  restrictions  as  shown 
thereon  and  .that  all  the  deeds  or  other  conveyances  of 
any  part  of  said  lands  and  premises  hereafter  to  be 
made,  referring  to  any  map  or  plat  of  the  premises 
above  platted  or  any  part  thereof,  shall  have  refer- 
ence to  the  above  plat  or  map  and  to  the  future  subdi- 
vision of  the  same,  that  all  the  spaces  between  the  front 
lines  of  said  lots  and  the  building  line  twenty-five 
(25)  feet  distant  from  such  front  line  shall  be  kept 
free  from  buildings  of  any  kind  or  nature  and  no  build- 
ings of  any  kind  or  description  or  appurtenances  there- 
to shall  ever  be  erected  between  said  building  line  and 
the  front  line  of  each  and  every  lot  heretofore  men- 
tioned. That  no  flat  buildings  or  apartment  buildings 
shall  be  erected  on  any  of  the  aforesaid  lots  within  the 
limits  of  the  above  described  subdivision;  th^t  only 
one  residence  building  shall  be  erected  on  every  thirty- 
three  and  one-third  (33-1/3)  front  feet  of  ground  and 
no  residence  shall  be  erected  on  any  part  of  said 
premises  of  a  less  value  or  cost  than  five  thousand  dol- 
lars ($5,000),  but  this  restriction  shall  not  bar  the 
erection  of  a  bam  or  outhouse  in  the  rear  of  any  resi- 
dence. 

"Given  under  my  hand  and  seal  this  12th  day  of 
October,  A.  D.  1906. 

**Bebnard  F.  Webeb,  Owner.** 
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That  thereafter  the  complainants  and  the  defendant, 
Beatrice  M.  Graham,  derived  fee-simple  title  by  deed 
from  Bernard  F.  Weber,  the  owner ;  that  complainants 
and  the  defendant  took  title  to  said  lots  subject  to  the 
covenants,  conditions  and  restrictions  appearing  in 
said  plat  and  the  certificate  thereto;  that  the  lots  in 
said  subdivision  were  intended  to  be  and  were  put  on 
the  market  and  sold  as  residence  lots ;  that  the  lots  of 
the  complainants  and  the  defendant  were  afterwards 
conveyed  to  the  complainants  and  the  defendant  with 
the  intention  and  purpose  that  the  same  should  be  and 
remain  residence  lots,  upon  which  no  flat  buildings  or 
apartment  buildings  should  be  erected ;  that  twenty  of 
the  lots  aflfected  by  the  restrictions  appearing  in  the 
certificate  of  the  plat  have  been  purchased  and  im- 
proved by  the  owners ;  that  in  each  and  every  instance 
all  the  restrictions,  covenants  and  conditions  men- 
tioned in  said  plat  and  the  certificate  thereto  have  been 
observed  and  adhered  to ;  that  relying  on  the  validity 
of  the  said  restrictions,  eleven  of  the  complainants 
have  erected  private  homes  upon  their  respective  lots ; 
that  in  violation  of  the  said  restrictions  the  defendant 
mtends  to  construct  a  flat  building  or  apartment  build- 
mg  on  Lot  7  in  said  subdivision,  and  with  that  end  in 
view  is  now  engaged  in  excavating  for  the  footings 
and  foundations  of  the  said  building;  that  the  said  pro- 
posed building,  when  finished,  would  be  unsightly  and 
would  spoil  the  appearance  of  said  subdivision  and 
utterly  defeat  the  purpose  for  which  it  was  made;  that 
if  said  building  were  erected  as  proposed,  it  would 
greatly  depreciate  the  market  value  of  the  property 
of  the  complainants,  and  would  entail  irreparable  loss 
and  damage  to  the  complainants.  The  bill  prayed  that 
the  defendant  be  enjoined  and  restrained  from  erecting 
the  flat  or  apartment  building,  or  a  building  or  struc- 
ture which  is  apparently  designed  like  a  residence  but 
is  intended  to  be  used  as  a  flat  building  or  an  apart- 
ment building.     On  motion  of  the  complainants,  the 
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chancellor  granted  a  writ  of  injunction  against  the 
defendant  in  accordance  with  the  prayer  of  the  bill. 
The  defendant  appealed  from  this  order,  entered 
December  1, 1914,  to  this  court,  General  Number  21,217. 

On  December  5, 1914,  the  complainants  filed  a  peti- 
tion alleging  that  the  defendant  was  violating  the 
order  of  December  1,  1914,  and  praying  for  a  rule  on 
the  defendant  and  one  Strobehn  to  show  cause  why 
they  should  not  be  attached  for  contempt  of  court,  for 
violating  the  said  order.  The  defendant  filed  an 
answer  to  the  petition,  and  thereafter  testimony  was 
taken  by  the  chancellor  in  the  matter  of  the  said  peti- 
tion, and  the  chancellor  thereupon  entered  an  order 
enjoining  and  restraining  the  defendant  from  erecting 
a  flat  or  apartment  building  on  said  Lot  7,  *  *  alid  from 
using  that  portion  of  the  building  which  has  been 
erected  by  the  said  defendant,  Beatrice  M.  Graham,  in 
violation  of  the  injunction  of  this  court  as  aforesaid 
in  the  erection  or  as  a  basis  for  the  erection  of  any 
building  upon  said  premises,  until  this  court  in  chan- 
cery sitting  shall  make  other  order  to  the  contrary.** 
The  defendant  appealed  from  this  order  to  this  court, 
General  Number  21,442. 

The  defendant  contends  that  in  many  essential  par- 
ticulars the  plat  in  question  does  not  comply  with  the 
law  (chapter  109,  Kurd's  Eev.  Stat.,  J.  &  A.  inr8517- 
8526,  and  section  13,  ch.  115,  Hurd  's  Rev.  Stat.,  J.  &  A. 
^9110)  and  that  it  is  therefore  without  any  binding  ef- 
fect on  her.  Many  of  the  objections  made  to  the  plat  by 
counsel  are  of  the  most  technical  and  hypercritical 
kind.  After  a  careful  consideration  of  all  of  them  we 
are  satisfied  that  the  plat  is  in  substantial  compliance 
with  the  statutes.  But,  even  if  it  be  conceded  that  it 
does  not  comply  in  every  respect  with  the  statutes,  the 
defendant,  under  the  facts  of  this  case,  is  estopped  to 
deny  that  the  plat  is  binding  upon  her.  *  *  Where  prop- 
erty is  subdivided  and  a  plat  made  thereof  which  does 
not  comply  in  every  respect  with  the  statute,  but  which 
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is  recorded,  there  is  a  common-law  dedication,  and  if 
the  owner  of  lots  designated  on  such  plat  conveys  ac- 
cording to  the  description  contained  in  the  plat,  and  by 
reference  thereto,  he  adopts  the  plat  with  all  its  dedi- 
cations, and  he,  and  those  who  succeed  to  his  title,  are 
estopped  to  deny  such  dedication.**  Marshall  v. 
Lynch,  256  111.  522-526;  Ingraham  v.  Brown,  231  HI. 
256.  Many  other  cases  to  the  same  effect  might  be 
cited.  It  is  clear  that  the  facts  of  the  present  case 
bring  it  within  the  above  rule.  It  must  be  also  noted 
that  not  only  did  Weber  convey  the  lots  on  the  plat  ac- 
cording to  the  descriptions  contained  in  the  plat,  and 
by  reference  thereto,  but  in  the  deed  from  Weber  to 
the  defendant  the  following  is  found:  ** Subject  to 
taxes  and  special  assessments  subsequent  to  the  year 
A.  D.  1913,  also  to  buUdings  and  building  line  restric- 
tions of  record/^  It  is  the  law  in  this  State  that  where 
a  deed  refers  to  a  plat  or  subdivision,  the  plat  and 
all  the  particulars  shown  thereon  are  as  much  a  part 
of  the  deed  as  though  they  were  recited  in  it.  But  in 
the  present  case,  however,  we  find  express  reference 
made  in  the  deed  to  restrictions  appearing  of  record. 
The  alleged  building  restrictions  that  the  defendant 
now  seeks  to  avoid  were,  at  the  time  she  accepted  the 
deed  from  Weber,  of  record,  and  were  a  part  of  the 
plat  that  formed  a  link  in  the  chain  of  defendant 's  title, 
and  it  would  be  highly  inequitable,  under  all  the  facts 
of  this  case,  to  permit  the  defendant  to  assert  that  the 
plat  was  without  any  binding  effect  upon  her. 

The  defendant  contends  that  **the  alleged  restric- 
tions are  in  violation  of  the  Statute  of  Frauds  (section 
2,  ch.  59,  Hurd's  Eev.  Stat.,  J.  &  A.  115868),  and  is 
therefore  void.''  The  defendant  argues  that  the  decla- 
ration of  restrictions,  made  by  Weber  in  the  plat,  is  in 
violation  of  the  Statute  of  Frauds  because  she  did  not 
sign  the  same.  We  fail  to  see  what  possible  bearing  the 
Statute  of  Frauds  has  upon  the  question  as  to  whether 
or  not  the  alleged  restrictions  are  binding  upon  the  de- 
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f  endant.  This  is  not  an  action  brought  to  charge  any 
person  upon  any  contract  for  the  sale  of  lands^  etc. 
Moreover,  if  a  deed  refers  to  a  plat  that  contains 
building  line  restrictions,  the  restrictions  are  binding 
on  the  grantee,  although  the  latter  does  not  sign  the 
plat,  or  the  deed,  and,  when  the  owner  of  land  sells  the 
same,  he  may  insert  in  the  deed  of  conveyance  such 
terms  and  conditions  as  he  pleases,  touching  the  mode 
of  enjoyment  and  use  of  the  land,  and  if  they  are  not 
objectionable  in  law,  they  will  be  binding  on  the  gran- 
tee, who  accepts  such  deed,  although  the  latter  does  not 
sign  the  deed.  It  is  unnecessary  to  cite  authorities  in 
support  of  these  well-known  propositions  of  law.  It 
would  seem  to  be  clear  that  there  is  no  merit  in  the 
present  contention  of  the  defendant. 

The  defendant  contends  that  Weber  had  no  right, 
under  the  statute,  to  insert  the  alleged  restrictions  in 
the  plat,  and  that  they  are,  therefore,  not  binding  upon 
the  defendant.  No  authority  is  cited  that  sustains  this 
contention.  It  must  be  conceded,  however,  that  there 
is  apparently  but  little  law,  pro  or  con,  on  the  subject. 
In  the  well-known  case  of  Moulton  v.  Perry,  2  111.  Cir. 
Ct.  510,  Judge  Tuley,  a  very  able  and  experienced 
chancellor,  held  contrary  to  the  present  contention  of 
the  defendant.  Where  a  deed  refers  to  a  recorded  plat 
that  contains  building  line  restrictions,  the  restric- 
tions, if  they  are  not  objectionable  in  law,  are  binding 
on  the  grantee,  who  accepts  the  deed,  and  there  would, 
therefore,  seem  to  be  no  good  reason,  in  principle,  why 
the  owner  cannot  create  binding  building  restrictions 
of  the  kind  in  question  in  this  case  by  making  such 
restrictions  a  part  of  the  plat,  as  was  done  by  Weber 
in  the  present  instance.  The  plat  was  made  and 
recorded  by  the  owner  of  the  property  and  all  the  lots 
designated  thereon  were  sold  and  conveyed  by  refer- 
ence to  the  plat,  and  the  defendant 's  deed,  in  addition, 
contained  the  express  provision  that  the  property  was 
sold '*  subject  to  taxes    •    •    •    also  to  buildings  and 
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building  line  restrictions  of  record.'*  In  a  court  of 
equity,  at  least,  Weber  would  not  be  allowed  to  escape 
the  effect  of  the  restrictions  by  asserting  that  he  had 
no  right  to  insert  them  in  the  plat,  nor  should  the 
defendant,  under  the  facts  of  this  case,  in  a  court  of 
equity,  be  heard  to  say  that  the  said  restrictions  are 
not  binding  upon  her  because  Weber  had  no  right  to 
insert  them  in  the  plat. 

The  defendant  contends  that  ^^the  bill  and  alleged 
amendment  thereto  do  not  state  sufficient  facts  to  war- 
rant the  order  of  December  1,  1914. '*  In  the  absence 
of  a  demurrer,  the  defendant  has  the  right  to  challenge 
the  bill  in  matters  of  substance  only.  We  have  care- 
fully read  the  bill  and  the  amendment  to  the  same,  and 
we  think  that  it  did  state  sufficient  facts  to  warrant 
the  said  order.  In  this  connection  it  must  be  remem- 
bered that  the  defendant  has,  by  stipulation,  waived 
'Hhe  point  that  the  injunction  order  entered  in  case 
No.  21,217  is  invalid  because  perpetual  in  form.'* 

Over  the  objection  of  the  complainants,  the  chan- 
cellor admitted  in  evidence,  on  motion  of  the  defendant, 
certain  building  ordinances  of  the  city  of  Chicago,  and 
the  defendant  contends  that  the  trial  court,  on  the 
hearing  upon  the  petition  of  the  complainants,  erl'ed  in 
not  holding  that  the  said  ordinances  controlled  the 
meaning  of  the  terms,  '*flat  buildings'*  and  ** apart- 
ment buildings,*'  and  that  the  trial  court  further  erred 
in  not  holding,  because  of  the  said  ordinances,  that  the 
building  planned  by  the  defendant,  and  of  which  the 
complainants  were  complaining,  was  the  plan  of  a 
private  residence  and  not  a  plan  of  a  flat  building  or 
an  apartment  building.  We  have  read  the  ordinances 
in  question  and  we  do  not  think  that  they  have  any 
application  to  the  present  case. 

The  defendant  contends  that  the  evidence  clearly 
shows  that  the  proposed  building  of  the  defendant  is 
not  a  flat  or  apartment  building.  The  chancellor  de- 
cided the  issue  of  fact,  as  to  the  character  of  the  pro- 
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posed  building,  against  the  defendant,  and  after  a  very 
careful  examination  of  all  the  evidence  bearing  upon 
the  question,  we  are  satisfied  that  the  chancellor  was 
clearly  justified  in  his  finding.  The  building  plans  of 
the  defendant  were  designed  to  conceal  the  real  char- 
acter of  the  structure  to  be  erected,  but  a  careful  in- 
spection and  study  of  the  said  plans  show  that  the 
proposed  building  is  a  flat  or  apartment  building. 

The  defendant  contends  that  it  was  error  for  the 
chancellor,  in  the  order  of  January  i4th,  *  *  to  enjoin  the 
defendant  from  using  the  partial  structure  on  the  lot 
in  question  for  the  erection  of  a  private  residence.'* 
The  language  of  the  order  complained  of  is:  **And 
from  using  that  portion  of  the  building  which  has  been 
erected  by  the  said  defendant,  Beatrice  M.  Graham, 
in  violation  of  the  injunction  of  this  court  as  afore- 
said, in  the  erection,  or  as  the  basis  for  the  erection 
of  any  building  upon  said  premises,  until  this  court  in 
chancery  sitting  shall  make  other  order  to  the  con- 
trary.'* The  chancellor  also  found  in  the  said  order 
that  after  the  entry  of  the  order  of  December  1, 
1914,  and  after  the  defendant  had  knowledge  of  the 
same,  and  after  service  upon  her  of  a  writ  of  injunction, 
issued  pursuant  to  said  order,  the  defendant,  through 
her  agents,  servants  and  employees,  proceeded  with 
the  erection  of  the  building  in  question,  in  accordance 
with  plans  that  were  substantially  the  same  as  were 
mentioned  in  the  said  writ  of  injunction,  and  the  chan- 
cellor further  found  that  the  portion  of  the  building, 
erected  by  the  defendant,  after  notice  and  service  of 
said  injunction  order  of  December  1, 1914,  was  erected 
in  violation  of  the  said  order,  and  in  violation  of  the 
rights  of  the  complainants.  It  therefore  appears  that 
the  chancellor  was  obliged  to  enter  the  order  in  ques- 
tion to  protect  the  rights  of  the  complainants.  The 
defendant  may  have  no  right  to  use  that  portion  of 
the  building  which  was  erected  in  violation  of  the  in- 
junction and  in  disregard  of  the  rights  of  the  com- 
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plainants,  and  the  chancellor  may,  on  a  final  hearing  of 
the  case,  decree  that  equity  requires  the  tearing  down 
of  the  portion  of  the  building  that  has  been  thus 
erected.  The  defendant,  by  her  conduct,  brought  about 
the  order  she  now  so  seriously  excepts  to,  and  she  is  in 
no  position,  under  the  present  state  of  facts,  to  com- 
plain of  it.  The  order  is  a  temporary  one  and  can  be 
modified  if  the  situation  in  the  future  warrants  such 
action. 

The  defendant  next  contends  that  if  it  be  held  that 
the  building  restrictions  in  question  were  valid,  never- 
theless, it  appears  from  the  record  that  the  said  re- 
strictions have  been  waived  by  the  complainants  and 
Weber.    We  find  this  contention  to  be  without  merit. 

Other  contentions  than  those  specifically  referred 
to  in  this  opinion  have  been  raised  by  the  defendant. 
These  have  all  been  carefully  considered  and  found 
without  merit. 

The  orders  of  the  Superior  Court  of  Cook  county 
will  therefore  be  affirmed. 

Affirmed. 


A.  M.  Forbes  Cartage  Company,  Defendant  in  Error, 
y.  Frankfort  Marine,  Accident  and  Plate  Glass  In- 
surance Company  of  Frankfort-on-the-Main,  Ger- 
many, Plaintiff  in  Error. 

Gen.  No.  20,471.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  William  N. 
Gemuill,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1914.    Beversed.    Opinion  filed  October  6,  1915. 

Statement  of  the  Case. 

Suit  by  A.  M.  Forbes  Cartage  Company,  in  the 
Municipal    Court   to    recover   from    the    Frankfort 
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Marine,  Accident  and  Plate  Glass  Insurance  Company 
of  Frankfort-on-the-Main,  Germany,  the  amount  of 
a  judgment  for  personal  injuries,  with  costs  and  at- 
torney's fees,  which  the  plaintiff  was  obliged  to  pay 
and  which,  it  claimed,  was  covered  by  an  insurance 
policy  issued  by  the  defendant.  The  plaintiff  recovered 
a  judgment  for  $875.20,  and  this  writ  of  error  was  sued 
out  by  the  insurance  company. 

Willis  G.  Shockey  and  Mills  &  Holly,  for  plaintiff 
in  error. 

Matheb  &  HuTSON,  for  defendant  in  error ;  William 
A.  Sheehan,  of  counsel. 

Me.  Justice  Fitch  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Instjrance,  §  436* — what  is  purpose  of  provision  in  indemnity 
insurance  as  to  notice  of  a^ocident.  The  purpose  of  a  provision  in  ap 
insurance  policy,  insuring  against  loss  or  damage  caused  by  veliicles 
of  the  assured,  which  requires  the  insured  to  give  written  notice  to 
the  insurer  "immediately  upon  the  occurrence  of  an  accident  ♦  ♦  ♦ 
with  the  fullest  information  obtainable  at  the  time,"  is  to  enable 
the  insurer  to  ascertain  all  the  facts  and  circumstances  surrounding 
the  accident  while  such  facts  are  fresh  in  the  memory  of  witnesses, 
so  that  such  insurer  may  be  prepared  either  to  defend  or  to  make 
settlement  if  any  claim  is  thereafter  made  or  suit  brought  for  dam- 
ages resulting  from  personal  injuries. 

2.  Instjrance,  §  436* — what  is  effect  of  failure  to  give  notice  as 
required  hy  indemnity  insurance  policy.  Under  an  insurance  policy 
insuring  against  loss  or  damage  caused  by  vehicles  of  the  assured, 
where  an  accident  occurs  and  the  insured  as  a  result  of  its  own 
investigation  is  satisfied  that  no  claims  for  personal  injuries  can  be 
successfully  made,  and  such  Insured  does  not  immediately  notify  the 
Insurer  of  the  accident  as  required  by  the  policy,  it  elects  to  carry 
the  risk  itself  and  absolves  the  insurer  from  liability. 

*See  minoifl  Notes  Dtreal,  VolA.  2J  ta  XV»  and  CumiiUitlve  Quarterly,  tame 
topic  and  aectlon  ntlmlier* 
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L.  S.  Friedman,  trading  as  L.  S.  Friedman  &  Company, 
Defendant  in  Error,  v.  Western  Union  Telegraph 
Company,  Plaintiff  in  Error. 

Gen.  No.  20,499. 

1.  Teiaosaphs  and  telephones,  S  20* — tchat  is  duty  of  tender  of 
telegram  altered  in  transmUsion.  If  an  altered  telegram  is  received 
and  acted  upon  by  the  addressee  before  the  discovery  of  the  mistake, 
the  sender  of  the  telegram  is  thereafter  only  bound  to  take  such 
steps  to  avoid  loss  as  a  reasonably  prudent  man  would  take  to  save 
himself,  had  the  mistake  or  error  been  his  own,  and  if  he  does  this 
and  a  loss  nevertheless  ensues,  the  telegraph  company  is  liable 
therefor. 

2.  Tktjcqbaphs  and  telephones,  §  31* — when  judgment  for  dam- 
ages supported  hy  evidence.  Where  a'  sender  of  a  telegram,  as  a 
result  of  a  mistake  in  such  message,  was  compelled  to  purchase  a 
dozen  suits  and  was  able  to  sell  only  six  of  them,  a  judgment  repre- 
senting the  difference  in  what  he  paid  for  the  suits  and  what  he  was 
able  to  receive  for  them  was  supported  by  the  evidence,  which  was 
uncontradicted.' 

3*  Appeal  and  ebbob,  §  1709* — when  remittitur  is  proper.  In  an 
action  for  damages  caused  by  a  mistake  in  a  telegram,  whereby  the 
sender  of  the  message  was  compelled  to  purchase  a  dozen  suits,  and 
he  testified  that  he  was  only  able  to  sell  six  of  such  suits,  and  that 
the  remainder  in  his  possession  were  worth  about  $1  each,  a  Judg- 
ment in  his  favor  failing  to  allow  credit  for  the  value  of  such  suits 
would  be  cured  by  a  remittitur  of  six  dollars. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Thomas  F. 
Scully,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1914.  Affirmed  on  remittitur;  otherwise  reversed 
and  remanded.  Opinion  filed  October  6,  1915^  Rehearing  denied 
October  15. 1915. 

West  &  Eckhabt,  for  plaintiff  in  error. 

MosBS,  BosENTHAL  &  KENNEDY,  for  defendant  in 
error;  Hamilton  Moses  and  Sigmund  W.  David,  of 
counsel. 

Mb.  Justice  Fitch  delivered  the  opinion  of  the  court. 

The  plaintiff,  L.  S.  Friedman,  recovered  a  judgment 
against  the  Western  Union  Telegraph  Company,  in  a 

*8ee  niinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cmnnlative  Quarterly,  same 
topic  and  eectioii  number. 
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tort  action  brought  in  the  Municipal  Court,  to  recover 
damages  for  the  negligence  of  defendant  in  transmit- 
ting a  telegraphic  message  from  the  plaintiff  to  J.  M. 
Baruch  of  New  York  City.  The  defendant  sued  out 
this  writ  of  error,  and  claims  here  that  its  negligence 
was  not  the  proximate  cause  of  the  plaintiff 's  loss,  and 
that,  in  any  event,  the  damages  awarded  are  excessive. 

It  appears  from  the  evidence  that  the  plaintiff  is  in 
the  cloak  and  suit  business  in  Chicago ;  that  in  October, 
1912,  he  had  purchased  from  Baruch,  whose  letter 
heads  state  that  he  is  a  ^'specialist  in  costumes  and 
dresses, ' '  certain  dresses,  made  of  velvet  and  trimmed 
with  fur,  for  $20  each  and  had  sold  them  for  $29.75 
each ;  that  on  November  12,  1912,  he  wrote  to  Baruch 
that  he  would  take  a  dozen  more  of  the  same  kind  of 
dresses  if  he  could  get  them  at  the  same  price.  To  this 
letter  Baruch  replied,  on  November  13th,  as  follows : 

*  *  In  regard  to  style  No.  530  we  note  that  you  would 
like  to  have  one  dozen  of  these  dresses  if  you  would 
purchase  them  at  $20.00 ;  this  is  out  of  the  question  as 
the  regular  price^  of  this  dress  was  $35.00,  but  as  it  is 
late  we  will  make  you  up  this  amount  of  dresses,  de- 
livery in  one  week  at  the  special  price  of  $23.50,  ^net/ 
made  of  a  combination  of  Velvet  and  Eponge.  If  this 
meets  with  your  approval,  kindly  wire  us  day  letter- 
gram, which  will  make  a  difference  of  two  days  in  de- 
livery, also  mention  color  and  sizes. ' ' 

On  November  14th,  the  plaintiff  sent  a**night-letter'' 
to  Baruch,  in  which,  among  other  things,  the  plaintiff 
said:  ^* Cannot  use  dresses  at  twenty-three  fifty." 
When  the  message  was  delivered  to  the  defendant  in 
New  York,  it  read  as  follows:  ^^Can  use  dresses  at 
twenty-three  fifty."  Upon  the  faith  of  this  altered 
telegram,  Baruch  shipped  twelve  dresses  of  the  style 
mentioned  to  the  plaintiff  in  Chicago.  The  plaintiff 
sent  them  back,  saying  that  he  had  not  ordered  them. 
Baruch  returned  them  to  the  plaintiff.  It  is  a  fair  in- 
ference from  the  evidence  that  the  plaintiff  first 
learned  of  the  mistake  in  the  telegram  when  he  received 
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the  dresses  from  Baruch  the  second  time.  He*  testi- 
fied that  he  then  went  to  see  the  defendant  and  talked 
to  ^^a  man  up  there  in  the  office"  who  said  defendant 
** would  take  care  of  the  matter."  Some  correspon- 
dence followed  between  the  plaintiff  and  Baruch,  who 
insisted  on  payment  according  to  the  message  deliv- 
ered to  him,  and  finally  on  December  21, 1912,  the  plain- 
tiff put  the  dresses  on  sale  after  notice  to  the  defend- 
ant. Six  of  the  dresses  were  thus  sold  for  $19.75  each, 
and  according  to  the  plaintiff's  evidence,  he  was  un- 
able to  sell  the  remainder  at  any  price  because  the 
season  for  such  dresses  had  passed.  The  amount 
of  the  judgment  represents  the  difference  between  the 
amount  paid  to  Baruch  and  the  amount  received  by 
the  plaintiff  for  the  six  dresses  sold. 

It  is  contended  that  the  plaintiff  was  not  bound  to 
accept  and  pay  for  the  goods  shipped  upon  the 
strength  of  the  altered  telegram,  and  therefore,  it  is 
urged,  if  the  plaintiff  sustained  any  loss,  such  loss  was 
proximately  caused  by  his  own  voluntary  act  in  pay- 
ing for  the  dresses  and  not  by  the  defendant's  negli- 
gence in  transmitting  the  telegram.  This  contention  is 
based  upon  the  theory  that  a  telegraph  company  is  not, 
as  a  matter  of  law,  the  agent  of  the  sender  of  a  tele- 
gram, but  is  an  independent  contractor,  or  **  inde- 
pendent principal,"  for  whose  negligence  the  sender  is 
not  responsible. 

Upon  this  question,  there  is  a  decided  conflict  of  au- 
thority. One  line  of  cases  holds,  without  qualification, 
that  a  telegraph  company  is  the  agent  of  the  party  who 
employs  it,  and  that  the  employer  is  bound  by  its  acts, 
even  though  the  message,  as  delivered,  is  different  from 
the  one  sent.  Among  such  cases  are  the  following: 
Western  U.  Tel.  Co.  v.  Shotter,  71  Ga.  760;  Sherrerd 
V.  Western  U.  Tel.  Co.,  146  Wis.  197 ;  Ayer  v.  Western 
U.  Tel.  Co.,  79  Mo.  493 ;  and  Tounker  v.  Western  U. 
Td.  Co.,  146  Iowa  499. 
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Another  line  of  cases,  possibly  greater  in  number 
than  the  first,  holds  that  a  telegraph  company  is  not 
the  agent  of  either  the  sender  or  addressee  of  a  tele- 
gram, but  is  a  public  carrier  whose  relation  to  the  par- 
ties is  that  of  an  independent  contractor.  Of  these,  the 
following  may  be  cited :  Pepper  v.  Western  U.  Tel.  Co., 
87  Tenn.  554;  Strong  v.  Western  U.  Tel.  Co.,  18  Idaho 
389 ;  Shingleur  v.  Western  U.  Tel.  Co.,  72  Miss.  1030 ; 
Postal  Tel.  Cable  Co.  v.  Schaefer,  110  Ky.  907; 
Eureka  Cotton  MUls  v.  Western  U.  Tel.  Co.,  88  S.  0- 
498. 

No  case  in  Illinois  has  been  cited,  and  we  know  of 
none,  in  which  the  precise  question  involved  in  this 
contention  has  been  squarely  decided.  There  are  sev- 
eral cases  in  Illinois  which  hold  that  a  telegraph  com- 
pany is,  to  some  extent  and  for  some  purposes,  the 
agent  of  the  party  who  employs  it  to  transmit  a  tele- 
graphic message.  Morgan  v.  People,  59  111.  58 ;  Western 
U.  Tel.  Co.  V.  Harris,  19  111.  App.  347 ;  Anhetiser-Busch 
Brewing  Ass^n  v.  Hutmacher,  127  111.  652.  In  the  case 
last  cited,  however,  the  court  expressly  stated,  with 
reference  to  the  facts  of  that  case,  that:  **It  should 
be  observed  that  there  is  no  suggestion  that  any  of 
these  messages  were  erroneously  transmitted,  and  the 
case  therefore  does  not  present  the  question,  upon 
which  there  is  some  conflict  in  the  authorities,  whether 
the  sender  of  a  telegram  makes  the  telegraph  company 
its  general  agent  so  as  to  become  responsible  for  the 
acts  of  such  agent  where  there  is  a  departure  from  the 
authority  actually  given,  by  transmitting  the  message 
incorrectly.  * ' 

It  would  be  interesting,  and  possibly  instructive,  to 
analyze  the  cases  in  which  this  question  has  been  dis- 
cussed, for  the  purpose  of  arriving  at  some  satisfac- 
tory conclusion,  if  that  be  possible,  as  to  which  of  the 
various  reasons  given  in  such  cases  seems  to  be  the 
best  supported  in  principle.  We  do  not  find  it  neces- 
sary to  do  so  in  this  case,  however,  for  the  reason  that 
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many  of  the  cases  which  follow  the  independent  con- 
tractor theory,  as  well  as  those  which  follow  the  agency 
theory,  hold  that  if  an  altered  telegram  is  received  and 
acted  upon  by  the  addressee,  before  the  discovery  of 
the  mistake,  the  sender  of  the  telegram  is  thereafter 
only  bound  to  take  such  steps  to  avoid  loss  ^ '  as  a  rea- 
sonably prudent  man  would  take  to  save  himself,  had 
the  mistake  or  error  been  his  own,''  and  that  if  he  does 
this,  and  a  loss  nevertheless  ensues,  the  telegraph  com- 
pany is  liable  therefor.  Pepper  v.  Western  U.  TeL  Co., 
supra;  Strong  v.  Western  U.  Tel.  Co.,  supra;  Eureka 
Cotton  Mills  V.  Western  U.  Tel.  Co.,  supra;  Postal  Tel. 
Cable  Co.  v.  Schaefer,  supra;  Fisher  v.  Western  U. 
Td.  Co.,  119  Ky.  885;  Western  U.  Tel.  Co.  v.  Shotter, 
supra. 

Upon  this  question,  the  case  of  Pepper  v.  Western 
U.  Tel.  Co.  supra,  while  holding  that  a  telegraph 
company  is  not  the  agent  of  the  party  employing  it, 
says,  as  to  the  question  of  damages  in  such  cases, 
where  the  goods  have  been  shipped  before  the  mis- 
take is  discovered : 

**In  such  cases  the  courts  will  not  be  over  nice,  on 
behalf  of  the  negligent  company,  in  adjusting  the 
scales  to  the  wisdom  of  the  several  means  open  to 
the  party  injured,  and  undertake  to  weigh  carefully 
the  question  as  to  what  was  be^t  as  then  appeared, 
and  certainly  not  as  to  what  was  best  as  seen  in  the 
light  of  subsequent  events,  but  will  merely  require  the 
victim  of  the  negligence  to  act  in  good  faith,  in  the  ex- 
ercise of  ordinary  prudence,  in  the  effort  to  extricate 
himself  from  the  situation  in  which  he  has  been  placed. 
Where  this  has  been  done,  the  loss  resulting  will  be  the 
measure  of  damages  which  he  will  be  entitled  to  re- 
cover, upon  the  doctrine  of  compensation. ' ' 

The  same  view,  in  another  form,  is  expressed  in  the 
case  of  Western  U.  Tel.  Co.  v.  Shotter,  supra,  which 
holds  that  a  telegraph  company  is  the  agent  of  its  em- 
ployer.   The  court  there  said : 
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**  Whether  the  telegraphic  operator  be  the  agent  of 
the  sen(ler  of  a  dispatch,  so  as  to  bind  him,  is  a  debat- 
able question  in  the  courts,  the  English  authorities  be- 
ing to  the  effect  that  he  is  not ;  and  ^the  American 
mainly  that  he  is.  We  agree  with  the  American  doc- 
trine, at  least  to  the  extent  that  commercial  transac- 
tions being  now  conducted  to  so  great  an  extent 
through  the  telegraph,  a  merchant  would  lose  business 
and  credit  if  he  did  not  settle  in  accordance  with  the 
offer  actually  made,  though,  by  mistake  of  the  agency 
he  used  to  convey  it,  and  when  he  does  so  settle  in  good 
faith,  ana  is  induced  to  do  so  hj  the  negligence  of  the 
telegraphic  company,  through  its  servants,  that  com- 

{)any  should  respond  to  him  in  damages,  whether  abso- 
utely  bound  by  his  contract  or  not. ' ' 

•  We  think  these  quotations  are  peculiarly  applicable 
to  the  facts  of  this  case,  and  are  decisive  of  the  present 
contention,  ^regardless  of  the  question  whether  the 
defendant  was  the  agent  of  the  plaintiff,/  or  an  inde- 
pendent contractor.  The  record  shows  that  when  the 
plaintiff  was  on  the  witness  stand,  he  gave  as  his  rea- 
son for  not  returning  the  dresses  a  second  time  to 
Baruch,  that  he  *'was  compelled  to  keep  them.''  The 
trial  judge  interrupted  by  asking  the  witness  what  he 
meant  by  this,  and  the  witness  replied  that  Baruch 
wrote  him  several  letters  in  regai'd  to  the  claim,  threat- 
ening that  if  he  did  not  keep  and  pay  for  the  dresses, 
the  bill  would  be  handed  over  to  a  commercial  agency, 
which  was  a  consequence  he  "tried  to  avoid,  as  a  bad 
thing  in  business. "  It  is  true  that  this  statement  was 
stricken  out  on  motion,  but  whether  it  was  competent 
or  not  as  evidence,  it  expresses  the  same  view,  in  effect, 
that  was  expressed  by  the  Georgia  Supreme  Court  in 
the  above  quotation.  It  seems  to  us  that  this  view  of 
the  matter  is  certainly  more  in  accord  with  principles 
of  justice  and  fair  dealing  than  any  view  which  would 
require  the  sender  of  a  telegram  in  a  similar  case  to 
refuse  to  be  bound  by  the  telegram,  as  delivered  and 
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acted  upon,  and  take  the  consequences  of  a  doubtful 
lawsuit  / 

It  is  urged  by  defendant 's  counsel  that  this  rule  as  to 
damages  has  only  been  applied  where  the  goods 
shipped  before  the  discovery  of  the  mistake  were  per- 
ishable goods.  An  examination  of  the  cases  above 
cited,  however,  will  show  that  the  rule  is  not  limited  to 
perishable  goods,  but  has  been  applied  to  such  com- 
modities as  lumber  {Fisher  v.  Western  U.  Tel.  Co., 
supra)  and  cotton  yam  {Eureka  Cotton  Mills  v.  West- 
ern U.  Tel.  Co.,  supra). 

We  may  also  add  that  the  cases  which  hold  that  a 
telegraph  company  is  not  an  agent  of  the  person  em- 
ploying it,  but  is  purely  an  independelit  contractor, 
seem  to  us  to  be  strangely  illogical  in  applying  the 
above  rule  of  damages,  upon  which  nearly  all  of  them 
agree.  On  the  other  hand,  the  cases  which  hold  that  a 
telegraph  company  is  an  agent  of  the  party  employing 
it,  for  the  purpose  at  least  of  transmitting  a  message 
which  completes  a  contract,  are  entirely  consistent  in 
applying  the  rule  of  damages  above  stated.  We  con- 
clude, therefore,  upon  this  branch  of  the  case,  that  the 
defendant  was  liable  to  the  plaintiff  for  any  loss  sus- , 
tained  by  him  as  shown  by  the  facts  in  this.  case. 

As  to  the  question  of  the  amount  of  damages,  it  is 
urged  that  the  finding  and  judgment  are  not  supported 
by  the  evidence.  The  plaintiff  testified  that  he  did  his 
best  to  dispose  of  the  dresses  after  they  were  sent  to 
him  the  second  time ;  that  he  sold  six  of  them,  and  that 
he  was  unable  to  sell  the  remainder.  On  cross-exami- 
nation, he  said  these  remaining  dresses  were  worth 
$1  each.  While  the  evidence  on  this  point  is,  in  some 
respects,  unsatisfactory  and  inconclusive,  it  is,  never- 
theless, the  only  evidence  in  the  record,  and  is  uncon- 
tradicted. The  amount  of  the  judgment,  however,  does 
not  give  credit  for  the  value  of  the  six  dresses  which 
remained  in  the  plaintiff's  possession,  viz.,  $6.  In 
this  respect,  the  judgment  is  erroneous,  but  this  error 
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can  be  cured  by  a  remittitur.  If,  therefore,  the  plain- 
tiff, within  ten  days  from  the  date  of  filing  this  opinion, 
will  remit  the  sum  of  $6,  the  judgment  for  the  re- 
mainder of  $157.60  will  be  affirmed ;  otherwise  the  judg- 
ment will  be  reversed  and  the  cause  remanded. 

Affirmed   on   remittitur;    otherwise   reversed   and 
remanded. 


Abraham  Slimmer  and  Lane  J.  Thomas,  trading  as 
Slimmer  &  Thomas,  Plaintiffs  in  Error,  v.  DoUiver 
Savings  Bank  and  Continental  &  Commercial  Na-. 
tional  Bank  of  Chicago,  Defendants  in  Error. 

Gen.  No.  20,554.    (Not  to  be  reported  in  full.) 

Error  to  tlie  Municipal  Court  of  Chicago;  the  Hon.  John  K. 
Pbindiville,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Reversed  and  Judgment  here  with  finding 
of  facta.    Opinion  filed  October  6»  1915. 

Statement  of  the  Case. 

Attachment  snit  by  Abraham  Slimmer  and  Lane  J. 
Thomas,  trading  as  Slimmer  &  Thomas,  in  the  Mtmici- 
pal  Court  against  the  Dolliver  Savings  Bank,  a 
nonresident  corporation,  to  recover  an  alleged  in- 
debtedness of  $912.50.  The  Continental  and  Commer- 
cial National  Bank  of  Chicago  was  served  as  garnishee, 
and  answered^  admitting  that  the  savings  bank  had 
$4,384.31  on  deposit  with  the  garnishee.  It  appeared 
that  plaintiffs  were  mortgagees  of  certain  cattle  and 
that  all  the  cattle  of  the  mortgagor  were  to  be  sold  by 
a  bank  which,  together  with  its  cashier,  held  mortgages 
on  other  cattle  and  property  of  the  mortgagor.  The 
parties  agreed  to  prorate  any  "shortage  that  might 
result.  After  the  sale  the  cashier  reported  a  sale  for 
$15,913.50,  and  the  amount  due  on  the  mortgages  as 
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$16,657.33,  leaving  a  shortage  of  $743.83,  not  taking 
into  account  the  expense  of  the  sale.  The  same  state- 
ment placed  the  expense  of  the  sale  at  $250.43.  Later 
a  different  statement  was  rendered,  placing  the  expense 
of  sale  at  $476.58,  and  the  shortage  at  $1,253.76,  and  a 
draft  of  $3,592.30  was  delivered.  Subsequent  negotia- 
tions followed  by  letter,  and  the  defendants  later 
offered  to  pay  $119.24  of  money  collected  if  they  would 
take  an  unsold  hay  press  at  a  fair  price  and  ^4et  it  go 
toward  your  bill.'' 

This  offer  was  refused  and  this  suit  commenced. 
Upon  a  trial  before  the  court  without  a  jury,  the  court 
found  that  there  was  due  the  plaintiffs  from  the  saving 
bank  the  sum  of  $119.24,  and  judgment  was  rendered 
accordingly.  The  plaintiffs  then  sued  out  this  writ  of 
error, 

BuDOLPH  WoLPNBR,  f OT  plaintiffs  in  error. 

Mayer,  Meyer,  Austrian  &  Platt,  for  defendants  in 
error. 

Mr.  Justice  Fitch  delivered  the  opinion  of  the  court. 

Abstract  of  the  DecisioxL 

1.  AoooBD  AKD  8ATI8FA0TI0N,  §  1* — what  constitutea.  To  consti- 
tute  an  accord  and  satisfaction,  there  must  be  an  honest  difference 
between  the  parties  as  to  the  amount  due,  and  the  check  or  draft  must 
be  offered  under  such  circumstances  as  amount  to  a  condition  that 
it  is  to  be  received  in  fuU  payment  of  the  demand. 
,  2,  GoifTBACTS,  §  32* — when  provisions  of  contract  are  not  binding 
on  party.  Where  a  mortgagee  and  a  bank  agreed  to  prorate  the  short- 
age resulting  from  a  sale  of  mortgaged  cattle,  and  the  bank  stated 
tbat  such  shortage  was  a  certain  sum,  not  including  the  expense  of 
the  sale,  held  that  the  other  mortgagee  was  not  liable  for  an  item  of 
ezp^ise  whereby  the  bank  was  to  receive  a  discount  or  fee  for 
handling  papers  without  recourse,  there  being  no  evidence  that  such 
mortgagee  was  party  to  such  an  agreement  between  the  bank  and  the 
mortgagor. 


•Sm  minois  Notes  WgeU,  Vols.  XI  to  XV,  and  Cumulative  Qnarterly,  same 
tople  and  aectloa  nnmber. 
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Cross  V.  City  of  Chicago,  195  111.  App.  SO, 

Nellie  A.  Cross,  Plaintiff  in  Error,  v.  City  of  Chicago, 

Defendant  in  Error. 

Gen.  No.  20,638. 

1.  Municipal  Court  of  Chicago,  { 13* — what  is  nature  of  affidavit 
of  merits.  An  affidavit  of  merits  is  analogous  to  a  statutory  notice  of 
defense  under  the  general  issue. 

2.  Municipal  cobpobations,  §  1233* — what  declaration  for  personai 
injuries  must  aver.    Under  Hurd*s  Kev.  Stat  1012,  p.  1290,  Sec.  2 

(J.  &  A.  16190),  as  to  notice  to  a  city,  of  an  accident  resulting  in 
personal  injuries,  a  declaration  which  fails  to  aver  such  notice  states 
no  cause  of  action. 

3.  Municipal  oobpobations,  { 1224* — what  is  effect  of  pleading  as 
to  waiving  notice  of  injuries,  A  city  cannot  waive  the  statutory 
requiranent  as  to  notice  of  an  accident  resulting  in  personal  injuries 
(Hurd's  Rev.  SteCt  1912,  p.  1290,  sec.  2,  J.  &  A.  f  6190)  and  no  pleading 
filed  by  it  can  have  the  effect  of  a  waiver  or  an  admission  of  such 
notice  on  the  part  of  the  city. 

4.  Municipal  cobpobations,  { 1233* — wfiai  is  effect  of  doctrine  of 
**ewpress  aider**  as  to  pleading  notice  of  injury.  In  an  action  against 
a  city  for  damages  for  personal  injuries,  where  the  statement  of 
claim  failed  to  aver  statutory  notice  of  the  accident  (Hurd's  Rev. 
Stat  1912,  p.  1290,  sec.  2,  J.  &  A.  V  6190) ,  and  the  city  ffled  an  affidavit 
of  merits  more  than  a  year  after  the  accident  stating,  in  addition  to 
denials,  that  the  city  was  not  notified  of  the  accident  as  required  by 
statute,  held  that  the  doctrine  of  express  alder  could  not  be  applied 
to  cure  the  defect  of  the  statement  of  claim. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  James  C. 
IfABTiN,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1914.    Affirmed.    Opinion  filed  October  6»  1915. 

Edward  H.  Stearns,  for  plaintiff  in  error. 

John  W.  Beckwith  and  N.  L.  Piotrowski,  for  de- 
fendant in  error ;  David  R.  Levy,  of  counsel. 

Mr.  Justice  Fitch  delivered  the  opinion  of  the  court. 

By  this  writ  of  error  it  is  sought  to  reverse  a  judg- 
ment of  the  Municipal  Court,  wherein  the  suit  of  the 
plaintiff,  Nellie  A.  Cross,  was  dismissed,  at  plaintiff's 
costs,  upon  the  ground  that  the  statement  of  claim  does 
not  state  a  cause  of  action. 


*See  nilnoifl  Notes  Dt^eflt,  Vols.  XI  to  XV,  and  CmnnUtlTe  Quarterly,  dune 
topic  and  seotlon  number. 
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The  suit  was  a  fourth-class  case  in  tort  brought  to 
recover  damages  for  personal  injuries,  and  was  begun 
on  August  8,  1913.  The  plaintiff's  statement  of  claim 
avers,  in  substance,  that  the  city  negligently  permitted 
a  sidewalk  on  one  of  the  city  streets  to  be  and  remain 
in  unsafe  repair  and  condition,  and  to  be  obstructed  by 
a  section  of  bent  iron  pipe,  a  portion  of  which  pro- 
truded above  the  sidewalk ;  that  on  August  11, 1912,  in 
passing  over  said  sidewalk,  the  plaintiff  unavoidably 
tripped  over  said  iron  pipe  and  was  thrown  to  the  side- 
walk, breaking  her  left  wrist  and  wrenching  her  right 
ankle;  and  that  in  consequence  thereof,  she  suffered 
great  pain  and  was  prevented  from  performing  her 
usual  duties  and  was  obliged  to  pay  out  divers  sums  of 
money  in  endeavoring  to  be  cured,  to  her  damage  in 
the  sum  of  $1,000.  There  is  no  averment  in  the  state- 
ment of  claim  that  any  notice  of  the  accident  was  given 
to  the  city,  as  required  by  section  2  of  **An  act  con- 
cerning suits  at  law  for  personal  injuries  and  against 
cities,  villages  and  towns, '*  in  force  July  1,  1905. 
(Hurd's  Rev.  Stat.  1912,  p.  1290,  J.  &  A.  116190.) 

The  city  was  served  with  summons,  returnable 
August  23,  1913,  and  on  August  21,  1913  (more  than 
a  year  after  the  date  of  the  alleged  accident),  the  city 
entered  its  appearance  and  filed  an  aflSdavit  of  a  meri- 
torious defense,  containing  a  categorical  denial  of  each 
of  the  averments  of  the  statement  of  claim,  and  also 
the  following:  **That  there  is  no  liability  on  the  part 
of  the  defendant.  City  of  Chicago,  for  such  condition 
as  that  described  in  the  plaintiff's  statement  of  claim 
•  •  •  in  that  the  City  is  not  notified  of  the  alleged 
accident  as  required  by  Statute. ' ' 

The  case  was  placed  upon  the  jury  calendar,  and 
when  reached  was  dismissed  for  want  of  prosecution. 
A  few  days  later,  however,  the  order  of  dismissal  was 
vacated,  and  the  cause  set  for  hearing  on  the  8th  day 
of  June,  1914.  On  June  5,  1914,  the  defendant,  by  its 
attorney,  moved  to  strike  the  statement  of  claim  from 
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the  files  and  dismiss  the  suit,  upon  the  ground  that 
the  statement  of  claim  fails  to  allege  that  the  statutory 
notice  was  given  to  the  city.  The  **  statement  of 
facts,'*  as  certified  by  the  trial  judge,  states  that  the 
plaintiff's  attorney  appeared  in  opposition  to  this 
motion,  and  argued  (1)  that  the  statement  of  claim 
was  sufficient  to  reasonably  inform  the  defendant  of 
the  nature  of  the  case  it  was  called  upon  to  defend, 
without  alleging  the  additional  fact  of  notice,  as  re- 
quired by  statute ;  and  (2)  that  the  omission  of  any  alle- 
gation of  notice  was, cured  by  the  defendant's  denial  in 
its  aflSdavit  of  merits  that  any  such  notice  had  been 
given,  which  (it  was  argued)  **made  an  issue  of  fact  as 
to  whether  the  statutory  notice  was  given,"  the  plain- 
tiff's attorney  stating  that  he  was  prepared  to  prove 
at  the  trial  that  notice  was,  in  fact,  given  as  required 
by  statute ;  that  after  argument  upon  the  motion,  the 
court  held  that  the  statement  of  claim  failed  to  allege 
a  cause  of  action  against  the  city,  and  granted  the 
motion  to  dismiss. 

The  same  contentions,  in  substance,  are  repeated  in 
this  court,  and  the  question  is  thus  presented,  whether 
the  absence  of  any  averment  of  notice  to  the  city  in  the 
plaintiff 's  statement  of  claim  can  be  cured  by  an  asser- 
tion in  the  city's  affidavit  of  merits  that  no  such  notice 
was  given.  Both  parties  have  treated  the  affidavit  of 
merits  as  a  pleading,  though  in  fact  it  is  more  nearly 
Analogous  (when  filed  pursuant  to  some  rule  of  the 
Municipal  Court,  as  it  probably  was  in  this  case)  to  a 
statutory  notice  of  defense  under  the  general  issue.  For 
the  purposes  of  this  opinion,  we  shall  treat  it  as  a  plea. 
In  the  recent  case  of  Gilman  v.  Chicago  Rys.  Co.,  268 
111.  305,  it  was  held  that  a  statement  of  claim  in  the 
Municipal  Court  must  state  a  cause  of  action,  although 
it  is  not  necessary  to  state  it  with  the  particularity  of 
a  common-law  declaration. 

In  Walters  v.  City  of  Ottawa ,  240  111.  259,  it  was 
held  that  since  the  enactment  of  the  statute  above  men- 
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tioned,  a  declaration  in  a  personal  injury  case  against 
a  city,  which  fails  to  aver  that  a  notice  was  given,  as 
required  by  section  2  of  that  Act,  states  no  cause  of 
action.  It  was  also  held  that  **the  city  has  no  power 
to  waive  the  notice  and  is  under  no  liability  until  it  is 
given.  ^^  The  plaintiff  insists,  however,  that  notwith- 
standing the  decision  in  the  Walters  case,  supra,  the 
absence  of  any  averment  in  the  statement  of  claim  that 
the  statutory  notice  was  given  may  be  cured  by  a  plea 
.which  avers  that  no  notice  was  given ;  that  this  result 
follows  from  a  proper  application  of  what  is  known, 
in  pleading,  as  the  doctrine  of  *^  express  aider.  ^'  This 
doctrine  is  defined  as  follows  in  1  Chitty  on  Pleadings, 
671:  **A  defect  in  pleading  is  aided,  if  the  adverse 
party  plead  over  to,  or  answer  the  defective  pleading, 
in  such  a  manner  that  an  omission  or  informality 
thereon  is  expressly  or  impliedly  supplied,  or  rendered 
formal  or  intelligible. ' '  Following  this  quotation,  the 
author  gives  several  instances  of  ** express  aider,*' 
from  which  it  would  appear  that  a  defect  in  a  plead- 
ing may  be  expressly  aided  by  the  pleading  of  an  ad- 
verse party  in  cases  where  the  adverse  party,  instead 
of  objecting  to  the  defective  pleading,  answers  it  in 
such  a  way  that  the  answer  amounts  to  an  admission 
of  the  fact  omitted,  or  a  waiver  of  any  objection 
founded  upon  such  omission.  Obviously,  if  a  city  can- 
not waive  the  statutory  requirement,  as  held  in  Walters 
V.  City  of  Ottawa,  supra,  no  pleading  filed  by  it  can 
have  the  effect  of  a  waiver  or  an  admission  on  the 
part  of  the  city. 

In  support  of  his  contention,  the  plaintiff's  counsel 
cites  the  case  of  Wallace  v.  Curtiss,  36  111.  156.  That 
was  an  action  of  covenant  upon  a  contract  for  the  sale 
of  lumber,  which  provided  that  the  lumber  should  be  in- 
spected and  measured  by  a  person  to  be  selected  by 
the  parties,  and  the  declaration  9ontained  no  averment 
that  the  lumber  had  been  so  inspected  and  measured. 
Instead  of  demurring  to  the  declaration,  the  defend- 
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ant  filed  special  pleas  alleging  that  na  inspector  was 
chosen,  as  provided  by  the  contract.  Issue  was  joined 
upon  these  pleas.  Upon  the  trial,  the  plaintiff  was 
permitted  to  prove  that  the  lumber  was  inspected  and 
measured  by  an  inspector  chosen  by  the  parties,  al- 
though there  was  no  allegation  to  that  effect  in  the 
declaration.  This  ruling  was  assigned  as  error,  but 
the  court  held  that  as  the  defendants  had  tendered  an 
issue  upon  that  question  of  fact  by  their  pleas,  the 
plaintiff  had  a  right  to  accept  the  issue  so  tendered  and 
go  to  trial  upon  it,  and  that  **the  pleas  cured  the 
omission. '*  Upon  this  point,  the  court  said:  **The 
issues  were  not  alone  on  the  facts  stated  in  the  decla- 
ration, but  upon  the  agreement  stated  in  the  special 
pleas,  and  they  may  be  taken  as  amendatory  of  the 
declaration,  of  the  issue  and  verdict,  in  order  to  favor 
the  justice  of  the  case/'  (Italics  ours.)  There  is 
nothing  in  the  opinion  to  indicate  that  there  was  any 
good  reason  why  the  defendants  in  that  case  might 
not  thus  supply  the  omitted  fact  in  their  pleadings,  if 
they  chose  to  do  so,  by  expressly  setting  up  the  alleged 
failure  to  inspect  as  provided  by  the  contract,  and 
relying  thereon.  Nor  does  it  appear  that  the  omitted 
fact  thus  supplied  was  a  statutory  prerequisite  to  any 
right  of  action,  as  is  the  fact  in  the  present  case. 
Furthermore,  in  the  case  cited,  the  plaintiff  accepted 
the  issue  tendered  by  the  defendants '  plea,  and  went  to 
trial  upon  that  issue.  In  this  case,  before  any  trial 
was  had,  or  issue  joined  upon  the  aflSdavit  of  merits, 
the  defendant  made  a  motion  to  dismiss  the  suit  upon 
the  express  ground  that  the  statement  of  claim  was 
wholly  insuflScient  as  a  statement  of  a  cause  of  action, 
in  view  of  the  statute  above  mentioned,  and  the  motion 
was  then  and  there  sustained. 

Plaintiff  also  cites  several  decisions  of  other  States, 
notably  Missouri  and  Kentucky,  in  which  the  doctrine 
of  express  aider  seems  to  have  been  applied  where  the 
defendant's   answer   denied   the   existence   of   some 
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essential  fact  not  referred  to  in  the  plaintiff 's  petition, 
and  issue  was  joined  upon  such  denial  and  a  trial  had 
ui>on  the  issues  so  framed.  These  cases,  in  principle, 
are  like  that  of  Wallace  v.  Curtiss,  supra.  In  none  of 
such  cases  does  it  appear  that  the  fact  omitted  from 
the  plaintiff  ^s  declaration  or  petition  was  a  statutory 
prerequisite  to  a  right  of  action,  nor  does  it  appear  in 
any  of  such  cases  that  there  was  any  good  reason  why 
the  defendant  might  not  thus  supply  the  omitted  fact, 
either  by  waiver  or  express  admission  in  his  plea  or 
answer.  If,  as  is  stated  in  Wallace  v.  Curtiss,  supra, 
the  underlying  principle  in  such  cases  is  that  a  plea 
which  thus  supplies  an  omitted  fact  ^^may  be  taken  as 
amendatory  of  the  declaration,  in  order  to  favor  the 
justice  of  the  case,'*  that  principle  can  have  no  appli- 
cation to  the  facts  of  this  case.  The  affidavit  of  merits 
filed  in  this  case,  which  is  the  only  pleading — ^if  it  can 
be  considered  a  pleading — ^filed  by  the  city,  was  filed 
more  than  a  year  after  the  alleged  date  of  the  accident 
to  the  plaintiff.  If,  then,  the  affidavit  of  merits  may  be 
taken  as  amendatory  of  the  statement  of  claim,  then 
the  plaintiff  ^s  cause  of  action  was  first  stated  when 
the  affidavit  of  merits  was  filed,  and  at  that  time  the 
cause  of  action  was  barred  by  limitation.  It  would 
be  carrying  the  doctrine  of  express  aider  to  an  unheard 
of  length  to  hold,  under  such  circumstances,  that  a  city 
had  given  life  to  a  defunct  cause  of  action,  merely  by 
asserting  in  its  plea  or  affidavit  of  merits  that  plaintiff 
never  had  a  cause  of  action  because  of  her  failure  to 
give  the  statutory  notice.  No  case  has  been  cited 
which  goes  to  that  length  and  we  believe  none  can  be 
found.  We  are  of  the  opinion  that  there  is  no  merit 
in  the  plaintiff's  contentions,  and  that  the  trial  court 
did  not  err  in  dismissing  the  suit  upon  the  motion  of 
the  city. 
The  judgment   of  the   Municipal   Court  will  be 

affirmed. 

Affirmed. 
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Evangelos  Meras  and  Oust  Rovokianes,  Defendants  in 
Error,  v.  Peter  O.  Adinamis  and  George  Angelns, 
Plaintiffs  in  Error. 

Gen.  No.  20,653.    (Not  to  be  reported  in  full.) 

Brror  to  the  Superior  Court  of  Cook  county;  the  Hon.  Clasencb 
N.  Goodwin,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Reversed  and  remanded.  Opinion  filed 
October  6,  1915. 

Statement  of  the  Case. 

Action  by  Evangelos  Meras  and  Gust  Rovokianes 
against  Peter  G.  Adinamis  and  George  Angelus.  The 
declaration  consisted  of  an  indebitatus  assumpsit 
count  for  goods,  wares  and  merchandise  sold  and  deliv- 
ered, a  quantum  valebant  count,  and  five  common 
counts  in  assumpsit,  for  money  lent  and  advanced,  for 
money  had  and  received,  for  interest,  for  value  of  work 
done  and  material  furnished,  and  upon  an  account 
stated.  To  this  declaration  was  attached  an  aflBdavit  of 
claim  stating  that  the  demand  of  the  plaintiffs  is  *  *  for 
money  obtained  from  the  plaintiffs  by  the  defendants, '* 
amounting  to  four  hundred  dollars.  Appended  was  a 
copy  of  written  contract  for  the  sale  of  the  defend- 
ant's confectionery  store  in  Chicago  to  the  plaintiffs, 
which  states  that  the  purchasers  have  deposited  with 
the  sellers  two  hundred  dollars  to  be  applied  on  the 
purchase  price,  *4n  case  the  above  mentioned  deal 
shall  be  consummated ' '  within  five  days;  that  if  the 
**deaP'  is  not  so  consummated,  **  through  the  fault  of 
the  purchasers,  said  deposit  shall  be  retained  by  the 
sellers  as  liquidated  damages,  but  if  the  sellers  refuse 
to  execute  a  bill  of  sale,  then  they  shall  return  the 
deposit  and  pay  two  hundred  dollars  in  addition 
thereto  as  liquidated  damages.  The  defendants  filed 
their  written  appearance  and  a  plea  of  the  general 
issue,  accompanied  by  an  affidavit  of  merits,  made  by 
the  defendants'  attorney,  as  to  the  whole  of  the  plain- 
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tiff's  demand.  When  the  case  was  called  for  trial 
neither  the  defendants  nor  their  attorneys  responded, 
and  a  judgment  for  four  hundred  dollars,  together  with 
costs,  in  favor  of  the  plaintiffs  was  entered.  Subse- 
quently the  defendants  sued  out  this  writ  of  error. 

Pakteus  &  Besa,  for  plaintiffs  in  error. 

Thompson,  Clark  &  Stevenson,*  for  defendants  in 
error. 

Mb.  Jxjbtiob  Fitch  delivered  the  opinion  of  the  court. 

Abstract  of  fhe  Decision. 

1.  Judgment,  §  100* — when  default  erroneoualp  entered.  It  is 
error  to  render  a  Judgment  against  a  defendant  by  default  while  a 
plea  to  the  merits  remains  on  file. 

2.  Judgment,  §  100 — what  is  necessary  *  before  default  can  he 
entered.  When  there  is  a  plea  on  file,  a  default  does  not  exist  merely 
because  the  defendant  does  not  appear  at  the  time  the  case  is  called 
for  trial,  but  the  plea  must  be  stricken  from  the  files  upon  due  notice 
before  there  can  be  a  default,  or  the  issue  Joined  must  be  tried. 

3.  Pleading,  §  1* — when  pleading  need  not  he  signed.  It  is  not 
necessary  that  a  plea  of  the  general  issue  should  be  signed  by  anybody. 


Heniy  Schwartz,  Defendant  in  Error,  v.  Chicago  State 
Pawners  Society,  Plaintiff  in  Error. 

Gen.  No.  20,667. 

1.  Pledges,  S^* — when  refusal  to  return  pledged  property  is 
conversion.  Where  a  defendant  refuses  to  surrender  pledged  property 
apoD  proper  demand  and  a  proper  tender  of  the  amount  due,  there 
is  a  wrongful  act  amounting  to  a  conversion,  and  a  statement  of  claim 
alleging  such  facts  states,  in  substance,  a  cause  of  action  in  trover. 

2.  Municipal  Court  of  Chicago,  §  13* — what  are  essentials  of 
statement  of  claim.  It  is  immaterial  what  name  a  plaintiff  in  the 
Mnnidpel  Court  may  give  to  his  action,  and  if  the  statement  of  claim 
shows  a  cause  of  action  in  tort,  it  will  be  treated  as  such. 


•See  nUnds  Not««  Dicest,  Vols.  XI  to  XV,  and  CmnalatlTe  Qnarterljr,  same 
t«plc  mmd  Mctton  number. 
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8.  Pawnbbokebs  and  secondhand  dealers,  S3* — when  paton 
tickets  are  prima  faoie  evidence.  In  a  suit  to  recover  the  ralae  of 
pledged  property  which  the  pledgee  refused  to  surrender,  where  the 
pawn  tickets  recited  tliat  the  pledged  property  was  to  be  deUvered 
to  any  person  presenting  the  tickets,  the  production  of  sucdi  tickets 
was  prima  facie  evidence  of  the  plaintiff*s  title,  and  when  the  plaintiff 
testified  that  he  was  the  owner  of  the  pledged  property  it  was  Imma- 
terial whether  the  pawn  tickets  were  negotiable. 

4.  Pledges,  §  22* — when  effect  of  tender  cannot  be  avoided,  Wb^e 
a  pledgor  of  property  offered  to  pay  the  amount  of  money  loaned  with 
interest,  and  the  pledgee  refused  such  amount  on  the  ground  that 
interest  for  another  month  was  due,  such  pledgee  could  not  subse- 
quently avoid  the  effect  of  the  pledgor's  tender  on  the  ground  that  one 
day's  interest  should  have  been  included^  and  the  tender  was  there- 
fore insufficient 

5.  Pledges,  §22* — what  ia  effect  of  tender.  Where  a  pledgor 
of  property  tendered  the  amount  due  to  redeem  the  pledge  and 
demanded  the  property,  the  pledgee's  lien  upon  such  property  was 
extinguished  and  its  retention  of  the  same  thereafter  was  unauthor- 
ized and  unlawful,  amounting  to  a  conversion,  and  such  result  was 
not  affected  by  the  pledgor's  failure  to  keep  his  tender  good. 

6.  Pawnbbokebs  and  secondhand  deaucbs,  S  8* — what  is  effect  of 
restriction  of  liahiUtp  printed  on  paton  ticket,  A  provision  of  a  con- 
tract printed  on  a  pawn  ticket,  limiting  the  pledgee's  liability  for 
loss  or  damage  to  twenty-five  per  cent  more  than  the  loan,  does  not 
apply  to  a  case  of  conversion,  but  to  loss  occurring  from  negligence 
or  accident 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  S. 
La  Buy,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.   Affirmed.   Opinion  filed  October  6, 1915. 

LiTziNGEB,  McGuBN  &  Eeid,  f  or  plaintiff  in  error. 

Bbbnabd  J.  Brown,  for  defendant  in  error. 

Mb.  Justice  Fitch  delivered  the  opinion  of  the  court. 

This  suit  was  brought  in  the  Municipal  Court  to  re- 
cover the  value  of  three  diamonds  upon  which  the 
defendant  company  had  made  a  loan,  and  which  de- 
fendant refused  to  deliver  to  the  plaintiff  upon  demand 
and  a  tender  of  the  amount  due. 

♦See  miiiols  Notes  Diireit,  Vols.  XI  to  XV,  and  ComiilatlTe  Quarterly,  Mune 
topic  and  eection  number. 
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It  appears  from  the  evidence  that  on  November  25, 
1912,  one  Miller  deposited  a  diamond  with  the  defend- 
ant as  security  for  a  loan  of  one  hundred  dollars,  and 
on  the  same  day,  one  Neiss  also  pledged  a  diamond 
ring  and  a  loose  diamond  as  security  for  a  loan  of 
two  hundred  and  fifty  dollars.  Defendant  issued  its 
pawn  tickets  to  the  borrowers  by  name.  Each  of  these 
tickets  describes  the  property  pawned  and  the  amount 
loaned  thereon,  states  that  the  interest  is  ^^one  and 
one-half  per  cent,  per  month,  can  be  paid  monthly, '* 
that  the  loans  are  due  in  one  month,  with  a  privilege 
of  renewal  on  payment  of  accrued  interest  within  one 
year  thereafter,  that  the  property  so  pledged  **may  be 
delivered  to  any  person  presenting  this  pawn  ticket,*' 
and  that  the  Pawners  Society  *  *  shall  not  be  liable  for 
loss  or  damage  in  any  event  for  more  than  twenty-five 
per  cent,  in  addition  to  the  amount  loaned. '*  It  further 
appears  that  the  diamonds  were  the  property  of  the 
plaintiff  and  that  he  held  the  pawn  tickets;  that  on 
May  26,  1913,  after  the  loans  had  run  six  months  and 
one  day,  plaintiff  presented  the  tickets  to  defendant 
at  its  office,  and  tendered  it  in  cash  the  amount  of  the 
loans  with  interest  thereon  for  six  months.  The  presi- 
dent of  the  defendant  company  refused  the  tender 
npon  the  ground  that  defendant  was  entitled  to  another 
month's  interest  because  the  loans  had  run  one  day 
more  than  six  months.  The  plaintiff  refused  to  pay 
the  additional  month's  interest  demanded  and  this  suit 
followed.  Upon  a  trial  before  the  court  without  a 
jury,  a  judgment  was  rendered  in  favor  of  the  plain- 
tiff for  $449.92,  being  the  value  of  the  diamonds  less 
the  amount  tendered,  together  with  interest  on  the  re- 
mainder at  five  per  cent.  The  defendant  sued  out  this 
writ  of  error. 

The  defendant  contends,  first,  that  as  this  action  was 
brought  as  a  fourth-class  case  **in  contract"  the  plain- 
tiff is  not  entitled  to  recover  in  his  own  name  because, 
it  is  said,  the  pawn  tickets  are  the  only  evidence  of 
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the  contract  and  are  not  negotiable  instruments ;  sec- 
ond, the  alleged  tender  was  insufficient,  because  it  was 
not  for  the  exact  amount  due,  was  not  kept  good,  and 
was  not  unconditional ;  third,  the  judgment  exceeds  the 
limit  of  the  liability  of  defendant  as  expressed  in  the 
contract*  We  think  none  of  these  contentions  is  well 
founded. 

The  plaintiff  ^s  statement  of  claim  states,  in  sub- 
stance, a  cause  of  action  in  trovet.  The  refusal  of 
defendant  to  surrender  the  pledged  property  upon  a 
proper  demand  and  a  proper  tender  of  the  amount  due 
was  a  wrongful  act  amounting  to  a  conversion.  It  is 
immaterial  what  name  a  plaintiff  in  the  Municipal 
Court  may  give  to  his  action.  If  the  statement  of  claim 
shows  a  cause  of  action  in  tort,  it  will  be  treated  as 
such  {Edgerton  v.  Chicago,  JR.  /.  S  P.  Ry.  Co.,  240  111. 
311).  The  pawn  tickets  in  this  case  recite  upon,  their 
face  that  the  pledged  property  may  be  delivered  to  any 
person  presenting  the  tickets.  The  production  of  the 
tickets  was  therefore  prima  facie  evidence  of  the  plain- 
tiff's title,  and  there  is  no  evidence  to  overcome  this 
presumption.  Moreover,  the  plaintiff  testified  that  he 
was  the  owner  of  the  diamonds  as  well  as  the  tickets. 
Whether  such  tickets  are  or  are  not  negotiable,  there- 
fore, is  an  immaterial  question  in  this  case. 

As  to  the  question  of  tender,  while  it  is  true  that 
the  amount  tendered  on  May  26,  1913,  was  seventeen 
and  one-half  cents  less  than  the  actual  amount  due  at 
that  time,  yet  the  defendant  did  not  place  its  refusal 
upon  that  ground.  It  refused  upon  the  ground  that 
because  one  day  of  another  month  had  elapsed,  it  was 
entitled  to  a  full  month's  additional  interest.  Having 
placed  its  refusal  upon  that  ground,  which  was  clearly 
unauthorized,  we  think  it  could  not  afterwards  avoid 
the  effect  of  such  tender  merely  on  the  ground  that  it 
was  seventeen  and  one-half  cents  less  than  it  should 
have  been. 
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This  tender  and  refusal  instantly  extinguished  the 
defendant's  lien  upon  the  property,  and  its  retention 
of  the  same  thereafter  was  unauthorized  and  unlawful, 
and  amounted  to  a  conversion ;  and  this  result  was  not 
aflfected  by  the  plaintiff's  failure  (if  he  did  fail)  to  keep 
his  tender  good.  McPherson  v.  James,  69  111.  App. 
337;  Norton  v.  Baxter,  41  Minn.  146;  Mitchell  v. 
Roberts,  17  Fed.  776;  Loughborough  v.  McNevin,  74 
Cal.  250;  31  Cyc.  852.  There  were  no  conditions  at- 
tached to  the  tender.  The  purpose  of  the  tender  was 
to  redeem  the  pledge,  and  a  demand  for  the  return  of 
the  pledged  property  did  not  make  the  tetnier  condi- 
tionaL  ^ 

As  to  the  third  contention,  we  are  of  the  opinion  that 
the  provision  of  the  contracts  limiting  the  pledgee's 
liability  to  twenty-five  per  cent,  more  than  the  loan 
was  not  intended  to  apply  to  a  case  of  conversion,  but 
was  intended  to  cover  loss  or  damage  to  the  property 
occurring  from  the  defendant's  negligence  or  by  acci- 
dent. 

Finding  no  reversible  error  in  the  record,  the  judg- 
ment of  the  Municipal  Court  will  be  affirmed. 

Affirmed. 


Oscar  E.  Shaffer  and  Edith  Shaffer,  Defendants  in 
Error,  v.  Natoma  Farm,  Plaintiff  in  Error. 

Oen  No.  20,690.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Harry  C. 
MoRAN,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1914.    Affirmed.    Opinion  filed  October  6^  1915. 

Statement  of  the  Case. 

Suit  by  Oscar  E.  Shaffer  and  Edith  Shaffer,  in  the 
Municipal  Court,  against  the  Natoma  Farm,  a  corpora- 

Vol.  cxcv  7. 
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tion,  to  recover  damages  for  breach  of  a  contract  of 
employment.  Upon  a  trial  before  the  court  without  a 
jury,  plaintiffs  recovered  a  judgment  for  two  hundred 
and  twenty  dollars,  and  defendant  sued  out  this  writ 
of  error. 

Alden,  Latham  &  Young  and  Asa  Q.  Reynolds,  for 
plaintiff  in  error. 

William  A.  Jennings,  for  defendants  in  error. 

Mb.  Justice  Fitch  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Appeal  and  bbbob,  §  1414* — when  finding  of  court  tciU  not  be 
disturbed.  Evidence,  though  conflicting,  held  to  support  a  finding  of 
the  existence  of  a  contract  of  employment  for  one  year. 

2.  Appeal  and  ebbob,  §  1258*— ^Aen  party  cannot  complain  of 
amount  of  recovery,  A  defendant  cannot  complain  on  appeal  merely 
because  the  amount  of  damages  allowed  the  plaintiffs  was  less  than 
a  sum  which  would  have  been  Justified  under  the  evidence. 

3.  Appeal  and  ebbob,  $  1414* — when  finding  of  court  not  Justified 
by  evidence.  Evidence  f^eld  not  to  Justify  a  finding  of  default  under 
a  contract  of  employment,  for  while  the  employees  did  not  appear 
on  a  certain  date  as  required  by  the  contract,  it  appeared  that  they 
were  prepared  and  ready  to  go  but  did  not  because  defendant's  agent 
telegraphed  them  not  to  do  so. 

4.  Pbauds,  Statute  op,  §  118* — when  statute  must  be  pleaded.  If 
the  Statute  of  F^uds  is  relied  upon  as  a  defense  it  must  be  pleaded, 
unless  the  plaintiffs*  pleadings  are  in  such  form  as  to  advise  the 
defendant  of  the  precise  nature  of  the  claim. 

6.  Municipal  Coubt  op  Chicago,  §  13* — what  is  nature  of  affidavit 
of  merits.  An  affidavit  of  merits  filed  in  the  Municipal  Court  is  not 
technically  a  pleading. 

6.  Pleadino,  $262* — when  amended  or  additional  pleading  is 
necessary.  Where  a  statement  of  claim  sought  recovery  for  damages 
for  breach  of  a  contract  of  employment,  and  the  defendant  filed  an 
affidavit  of  merits  denying  such  contract,  the  defendant  could  not 
defend  upon  a  different  theory  without  asking  leave  to  file,  and  filing, 
an  amended  or  additional  affidavit 

7.  Appeal  and  erboe,  §  425* — when  defense  cannot  be  raised  on 
appeal.    In  an  action  for  damages  for  breach  of  a  contract  of  employ- 


•See  niinola  Notes  Digest,  Vols.  XI  to  XV.  and  Camnlatlvo  QmiHeriy,  m 
topic  and  section  hnmbcr. 
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ment,  where  It  appeared  that  the  defendant  at  the  trial  orally  urged 
the  Statute  of  Frayds  as  a  defense,  but  did  not  plead  such  defense  by 
filing  an  amended  affidavit  of  merits,  a  contention  that  the  contract 
was  Toid  under  the  Statute  of  Frauds  could  not  be  urged  on  appeal, 
not  being  brought  properly  before  the  trial  court  for  decision. 


Joseph  Daube,  Defendant  in  Error,  v.  Jonas  Euppen- 
heimer,  Louis  Euppenheimer  and  Albert  Euppen- 
heimer,  trading  as  B.  Euppenheimer  &  Company, 
Plaintiffs  in  Error. 

Gen.  No.  20,789. 

1.  Dismissal,  nonsuit  and  discontinuance,  §  3* — hotc  long  right 
to  dismiss  has  existed.  The  right  to  take  a  voluntary  nonsuit  in  Jury 
cases  has  not  changed  since  the  year  1819,  and  such  right  is  specifi- 
cally recognized  in  the  Municipal  Court  Act,  sec.  30  (J.  &  A«  (  3342). 

Z  Tbial,  §  183* — when  peremptory  instruction  may  be  withdrawn. 
A  trial  Judge  may  change  his  mind  after  he  has  announced  his 
intention  to  give  a  peremptory  instruction,  and  it  is  not  error  under 
ordinary  circumstances  to  withdraw  an  instruction  even  after  It  has 
beesi  read  to  the  Jury. 

3.  Dismissal,  nonsuit  and  discontinuance,  §  1* — what  is  nature 
of  right  to  take  voluntary  nonsuit.  The  right  to  take  a  nonsuit  is  a 
substantial  right  and  should  not  be  taken  away  without  giving  the 
plaintiff  some  opportunity  to  exercise  that  right 

4.  DiBMissAi^  NONSUIT  AND  DISCONTINUANCE,  $  14* — whcn  party 
may  take  voluntary  nonsuit.  Under  the  Practice  Act,  sec.  70  (J.  &  A. 
f  8007)  and  sec.  30  of  the  Municipal  Court  Act  (J.  &  A.,  f  3342),  as 
to  the  right  to  nonsuit,  a  plaintiff  has  the  right  to  take  a  nonsuit  if 
he  so  desires  after  he  has  learned  the  views  of  the  court  as  to  the 
law  and  before  the  Jury  actually  retire. 

5.  Dismissal,  nonsuit  and  discontinuance,  5 14* — when  request 
for  voluntary  nonsuit  not  too  laie,  A  request  for  a  nonsuit  in  a  Jury 
trial  does  not  come  too  late  when  made  after  the  trial  Judge  has 
directed  a  verdict  and  before  the  Jury  have  done  anything  towards 
complying  with  the  court's  direction,  and  before  any  verdict  has  been 
signed,  announced  or  otherwise  rendered. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hosea  W. 
Wells,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court  at 
the  October  term,  1914.    Affirmed.    Opinion  filed  October  6,  1915. 
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Felsenthal,  Beckwith^  Wilson  &  Spingleb,  for 
plaintiffs  in  error;  Abthub  C.  Bachbaoh,  of  counsel. 

Adlbb  &  Ledebeb,  for  defendant  in  error. 

Mb.  Justice  Fitch  delivered  the  opinion  of  the  court. 

The  plaintiff,  Joseph  Daube,  brought  suit  in  the 
Municipal  Court  for  $8,721.99,  alleged  to  be  due  him 
from  the  firm  of  B.  Kuppenheimer  &  Company  for 
salary  and  commissions  on  the  sale  of  merchandise  for 
the  defendants.  There  were  two  trials.  Upon  the 
first  trial  a  verdict  was  returned  in  favor  of  the  plain- 
tiff for  $6,221.91,  which  was  set  aside  and  a  new  trial 
granted.  Thereupon  the  defendants  paid  into  court 
^  the  sum  of  $1,991.03,  admitted  by  them  to  be  due  to  the 
plaintiff,  and  filed  an  amended  affidavit  of  merits  as 
to  the  remainder  of  the  plaintiff's  claim.  A  second 
trial  was  then  had,  covering  several  days'  time  and 
making  a  most  voluminous  record.  After  all  the  evi- 
dence was  heard,  the  defendants  orally  and  in  writing 
moved  the  court  to  instruct  the  jury  to  find  the  issues 
for  the  defendants.  This  occurred  during  the  fore- 
noon session  of  July  15, 1913.  The  court  heard  argu- 
ments on  the  motion  and  took  the  same  under  advise- 
ment until  two  o'clock  in  the  afternoon  of  the  same 
day.  At  that  time  the  court  reconvened  with  all  parties 
present  and  the  jury  in  the  jury  box,  whereupon  the 
trial  judge  made  the  following  statement:  **In  this 
case,  gentlemen,  I  have  come  to  the  conclusion  that  it 
is  incumbent  upon  the  court  to  instruct  the  jury,  and 
I  do  instruct  the  jury  to  assess  the  plaintiff's  damages 
in  the  sum  of  $1,991.03,  and  you  will  sign  a  verdict  for 
that  amount.  Now,  the  parties  are  entitled  to  the 
court's  view  or  reasons  for  this  action,  and  the  court 
is  entitled  to  state  them  so  that  the  court  .cannot  be 
misunderstood."  The  court  then  began  stating  his 
reasons,  and  was  still  stating  such  reasons  when,  at 
2:45  p.  m.,  plaintiff's  counsel  interrupted  and  asked 
to  be  permitted  to  take  a  nonsuit.    The  record  shows 


Chicago— FiBST  District — October,  1915.      101 

Daube  y.  Euppenheimer  et  al.,  195  III.  App.  99. 

that  after  having  made  the  preluninary  announcement 
above  qnoted,  and  before  he  had  begun  stating  his 
reasons,  the  trial  judge  handed  a  written  form  of  ver- 
dict to  the  bailiff,  but  this  form  of  verdict  had  not  been 
signed  by  any  of  the  jurors  when  the  request  for  a 
nonsuit  was  made.  The  court  allowed  a  nonsuit  to  be 
taken^  and  the  suit  was  dismissed  at  the  costs  of  the 
plaintiff.  After  making  a  motion  to  vacate  the  judg- 
ment, which  was  denied,  the  defendants  sued  out  this 
writ  of  error. 

The  brief  of  counsel  for  defendants  begins  as  fol- 
lows :  *  *  The  question  presented  to  this  court  by  this 
record  is  as  follows ;  Has  a  trial  Judge  the  power  to 
permit  a  plaintiff  to  take  a  nonsuit  after  the  trial  court 
has  directed  the  jury  to  return  a  verdict  against  the 
plaintiff  at  the  close  of  all  the  evidence,  and  after  pen, 
ink  and  the  verdict  is  handed  to  the  jury,  and  where 
the  request  for  a  nonsuit  is  first  made  forty-five 
minutes  after  the  court  had  directed  a  verdict,  and 
while  the  court  is  stating  his  reasons  for  his  action, 
but  before  the  verdict  is  signed  t ' ' 

In  Howe  v.  Harroun,  17  HI.  494,  497,  where  the 
practice  of  taking  voluntary  nonsuits  was  under  con- 
sideration, the  court  said:  **By  the  common  law  the 
plaintiff  could  take  a  nonsuit  at  any  time  before  the 
verdict  of  the  jury  was  announced  to  the  court.  *' 

In  Berry  v.  Savage,  3  HI.  (2  Scam.)  261,  it  was  said : 
**At  common  law,  a  plaintiff  was  permitted  to  take  a. 
nonsuit,  at  any  time  before  the  verdict  was  rendered 
in  court.  {Wooster  v.  Burr^  2  Wend.  [N.  Y.]  295.) 
But  by  the  13th  section  of  *an  Act  regulating  the  prac- 
tice in  the  Supreme  and  Circuit  Courts  of  this  State, 
and  for  other  purposes,'  passed  March  22,  1819,  it  is 
provided,  that  'every  person  desirous  of  suffering  a 
nonsuit  on  trial,  shall  be  barred  therefrom,  unless  he 
do  so  before  the  jury  retire  from  the  bar. ' ' '  ^ 

The  identical  words  of  the  Statute  of  1819  were  re- 
enacted  in  the  general  revisions  of  1845  'and  1874.    In 
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1907,  this  provision  was  amended  to  read  as  follows : 
**  Every  person  desirous  of  suffering  a  non-suit  shall 
be  barred  therefrom,  unless  he  do  so  before  the  jury 
retire  from  the  bar,  lOr  if  the  case  is  tried  before  the 
court  without  a  jury,  before  the  case  is  submitted  for 
final  decision.'^    Practice  Act,  sec.  70  (J.  &  A.  tf  8607). 

Section  30  of  tjie  Municipal  Court  Act  (J.  &  A. 
ff  3342)  is,  in  part,  as  follows:  ** Every  person  desir- 
ous of  suffering  a  non-suit  on  trial  shall  be  barred 
therefrom  unless  he  do  so  before  the  jury  retire  from 
the  bar,  or  before  the  court,  in  case  of  the  trial  by  the 
court  without  a  jury,  states  its  fijiding.^^ 

From  these  quotations  it  will  be  seen  that  the  law 
in  this  State  with  reference  to  the  right  of  a  plaintiff 
to  take  a  voluntary  nonsuit  in  jury  cases  has  not 
changed  since  the  year  1819,  and  that  this  right  is 
specifically  recognized  in  the  Municipal  Court  Act. 
The  only  change  that  has  been  made  in  the  statutory 
law  with  reference  to  nonsuits  has  been  the  addition 
in  1907  of  a  clause  fixing  the  time  when  the  right  is 
barred  in  nonjury  cases.  In  jury  trials,  the  only 
limitation  that  has  ever  been  imposed  by  statute  in 
this  State  upon  the  common-law  right  of  a  plaintiff 
to  dismiss  his  suit  at  any  time  before  a  verdict  is  re- 
turned is  the  provision  that  he  must  do  so  *  *  before  the 
jury  retire  from  the  bar.'^  In  the  ordinary  case  of  a 
trial  by  jury  the  jury  do  not  ** retire  from  the  bar'' 
until  they  have  heard  all  the  evidence,  the  arguments 
of  counsel  and  the  instructions  of  the  court;  and  in 
such  case,  it  is  the  undoubted  right  of  a  plaintiff,  under 
the  statute,  to  dismiss  his  suit  at  his  costs,  after  all  the 
instructions  have  been  given,  provided  he  does  so  in 
the  moment  of  time  that  usually  intervenes  between 
the  reading  of  the  last  instruction  and  the  actual  re- 
tirement of  the  jury  from  the  jury  box  to  consider  their 
verdict.  In  this  case,  the  only  instruction  given  was  an 
oral  instruction  **to  assess  the  plaintiff ^s  damages" 
at  the  amount  admitted  by  the  defendants  to  be  due, 
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whicli,  in  effect,  amounted  to  a  peremptory  instruction 
to  the  jury  to  return  a  verdict  in  favor  of  the  defend- 
ants as  to  the  only  matters  in  controversy.  Upon  the 
giving  of  such  a  peremptory  instruction,  the  usual 
practice  is  to  hand  to  the  jury  a  prepared  form  of  ver- 
dict, which  is  signed  by  the  jury,  under  ordinary  cir- 
cumstances, without  leaving  the  jury  box.  The  real 
question  in  this  case,  therefore,  is  whether  a  request 
for  a  nonsuit  in  a  jury  trial  comes  too  late  if  made 
after  the  trial  judge  has  directed  a  verdict,  but  before  * 
the  jury  has  done  anything  towards  C9mplying  with 
the  court  ^s  direction,  and  before  any  verdict  has  been  ' 
signed,  announced  or  otherwise  rendered. 

In  Berry  v.  Savage^  supra,  after  the  jury  had  heard 
all  the  evidence,  and  had  retired  to  consider  their  ver- 
dict, they  returned  into  court  and  asked  for  instruc- 
tions as  to  the  effect  of  certain  evidence.  The  court 
gave  such  an  instruction,  and  thereupon,  after  the 
instruction  was  so  given,  the  plaintiff  ^s  counsel  asked 
for  a  nonsuit.  The  trial  court  refused  this  request, 
but  the  Supreme  Court  held  that  the  right  to  a  volun- 
tary nonsuit  was  not  barred  under  the  statute  until 
the  jury  retired  the  second  time,  because  all  the  in- 
structions had  not  teen  given  until  that  time.  The 
court  said:  **We  are  clearly  of  the  opinion  that  the 
plaintiff  had  a  right  to  submit  to  a  nonsuit,  when  the 
instructions  were  given.' * 

In  Howe  v.  Harroun,  supra,  it  is  said:  **Both  by 
the  common  law  and  by  our  statute,  when  the  case  is 
tried  by  a  jury,  the  plaintiff,  before  he  determines 
whether  he  will  take  a  nonsuit,  not  only  has  an  oppor- 
tunity of  knowing  precisely  what  the  testimony  is  upon 
which  his  rights  depend  and  upon  which  the  jury  are 
to  act,  hut  he  also  hears  the  charge  of  the  court  to  the 
jury  so  that  he  knows  by  what  rules  of  law  the  jury  are 
to  be  governed  in  deciding  upon  those  facts.  And  all 
tnow,  who  have  carefully  observed  the  course  of  nisi 
prius  trials,  that  it  is  as  necessary  to  understand  how 
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the  law  is  to  he  laid  down  to  the  jury  as  to  know  what 
are  the  facts,  to  enable  a  party  judiciously  to  determine 
whether  or  not  to  take  a  nonsuit;  while  it  may  be  con- 
cededy  with  equal  propriety,  that  the  party  should  not 
know  what  is  the  opinion  of  the  jury/'    (Italics  ours.) 

Following  this  reasoning,  it  is  manifest  that  a  plain- 
tiff cannot  **hear  the  charge  of  the  court*'  in  any  case 
until  the  court  had  pronounced  such  charge,  and  hence 
is  not  in  a  position  to  **  judiciously  determine  whether 
'or  not  to  take  a  nonsuit''  until  after  he  has  heard  the 
charge  given,  i.  e.,  spoken  or  read,  to  the  jury.  This 
'  being  true,  it  can  make  no  difference,  in  principle, 
whether  the  instruction  so  given  be  peremptory  or 
otherwise,  for  in  either  case  the  plaintiff  cannot  defi- 
nitely know  the  views  of  the  court  as  to  the  law  of  the 
case  until  the  instruction  is  given  to  the  jury. 

In  Brown  v.  Lawler,  130  111.  App.  540,  a  motion  was 
made  by  the  defendant  at  the  close  of  all  the  evidence 
to  instruct  the  jury  to  find  the  defendant  not  guilty, 
and  the  defendant  presented  to  the  court  a  written»in- 
struction  to  that  effect  to  be  given  to  the  jury.  After 
argument  on  the  motion,  the  court  sustained  it  and 
marked  the  instruction  ** given,''  and  arose  to  read 
the  instruction  to  the  jury,  wlien  the  plaintiff,  be- 
fore the  instruction  had  been  read,  moved  for  a  nonsuit. 
The  trial  court  denied  the  motion  and  instructed  the 
jury  to  find  the  defendant  not  guilty,  and  afterwards 
entered  judgment  on  the  verdict.  This  judgment  was 
reversed  by  the  Appellate  Court  of  this  district  upon 
the  authority  of  Berry  v.  Savage,  supra,  and  Howe  v. 
Harroun,  supra. 

In  Sroke  v.  R.  W.  McCready  Cork  Co.,  156  HI.  App. 
506,  heard  in  the  Appellate  Court  of  this  district  upon 
a  writ  of  error  to  the  Municipal  Court,  the  facts,  as 
stated  in  the  opinion,  were  as  follows:  **When  plain- 
tiff rested  his  case  defendant  moved  to  instruct  a  ver- 
dict in  its  favor.  This  motion  the  trial  judge  deter- 
mined to  allow  and  was  about  to  instruct  the  jury  to 
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render  its  verdict  in  defendant  ^s  favor  when  plaintiff, 
the  jury  still  being  in  the  jury  box  and  not  having 
Irft  the  bar  of  the  court,  moved  for  a  nonsuit.  This 
motion  the  court  allowed  and  judgment  for  costs 
against  plaintiff  was  accordingly  entered. ' '  This  judg- 
ment of  the  Municipal  Court  was  affirmed  upon  the 
ground  that  section  30  of  the  Municipal  Court  Act 
(J.  &  A.  If  3342),  which,  it  was  pointed  out,  is  the  same 
as  section  70  of  the  Practice  Act  (J.  &  A.  If  8607)  so  far  . 
as  jury  trials  are  concerned — ^permits  a  plaintiff  to 
take  a  nonsuit  at  any  time  before  the  jury  retires  from 
the  bar  of  the  court.  The  court  there  said :  *  *  As  early 
as  Berry  v.  Savage,  2  Scam.  261,  the  court  in  constru- 
ing this  statute  gave  it  a  broad  interpretation  by 
holding  that  plaintiff  ^s  right  to  a  nonsuit  was  not 
barred  until  the  whole  case,  evidence  and  instructions, 
were  with  the  jury,  and  that  in  the  event  of  the  jury 
returning  to  the  bar  of  the  court  for  further  instruc- 
tions, then  before  the  jury  again  retired  from  the  bar 
of  the  court  the  plaintiff  might,  if  he  saw  fit,  take  a 
nonsuif    (Italics  ours.) 

In  McMechen  v.  Chicago,  B.  <&  Q.  By.  Co.,  166  111. 
App.  150,  upon  a  trial  before  a  jury  in  the  Circuit 
Court,  the  defendants  moved  for  a  peremptory  instruc- 
tion in  their  favor  at  the  close  of  the  plaintiff's  evi- 
dence. The  jury  were  excused,  the  motion  was  fully 
argued  on  both  sides,  and,  at  the  conclusion  of  the 
argument,  the  court  announced  that  he  would  give  the 
peremptory  instruction.  The  jury  were  sent  for,  but . 
before  they  returned  to  the  box,  plaintiff's  counsel 
asked  leave  to  take  a  nonsuit.  This  request  was 
denied,  and  the  jury  returned  a  verdict  pursuant  to 
the  peremptory  instruction  of  the  court.  Upon  motion 
for  a  new  trial,  however,  the  verdict  was  set  aside  and 
the  nonsuit  allowed.  This  -  judgment  of  nonsuit  was 
affirmed  in  the  Appellate  Court.  In  the  opinion  it  is 
said: 
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''This  question  under  the  practice  in  this  state  is 
governed  by  statute.  •  Under  the  statute  before  it  was 
amended,  as  construed  by  our  Supreme  Court,  in  order 
to  bar  the  plaintiff's  right  to  submit  to  a  nonsuit,  the 
jury  must  have  the  whole  of  the  case  down  to  and  in- 
cluding the  instructions  of  the  court.  If  for  any  rea- 
son the  jury  retired  from  the  bar  without  having  the 
whole  of  the  case,  the  evidence,  arguments  and  the 
law  as  announced  in  the  court's  instructions,  the  plain- 
tiff 's  right  to  a  voluntary  nonsuit  was  not  taken  away. 
This  rule  secured  to  a  plaintiff  not  only  the  right  of 
knowing  the  whole  of  the  evidence  in  the  case,  but  also 
of  having  the  benefit  of  the  arguments  of  opposite 
counsel,  and  the  law  of  the  case  as  given  hy  the  court, 
so  that  he  might  judiciously  determine  whether  or  not 
to  take  a  nonsuit  in  a  jury  trial.''      (Italics  ours.) 

It  is  true  that  in  the  same  opinion  the  court  said  that 
where  a  motion  is  made  for  a  peremptory  instruction 
in  a  jury  case,  the  plaintiff 'is  entitled  to  take  a  non- 
suit *  *  provided  he  elected  to  do  so  prior  to  the  reading 
of  the  peremptory  instruction  to  the  jury,"  But  this 
proviso  is  a  dictum  merely  under  the  facts  of  that 
case,  is  not  found  in  any  of  the  cases  cited  by  the 
learned  writer  of  the  opinion,  and  is  inconsistent  with 
the  view  expressed  in  the  opinion  that  the  plaintiff  is 
entitled  to  know  **the  law  of  the  case  as  given  by  the 
court,  50  that  he  might  judiciously  determine  whether 
or  not  to  take  a  nonsuit.**  A  trial  judge  may  change 
his  mind  after  he  has  announced  his  intention  to  give 
a  peremptory  instruction;  and  it  is  not  error,  under 
ordinary  circumstances,  to  withdraw  an  instruction 
even  after  it  has  been  read  to  the  jury.  Devir^  v.  City 
of  Chicago,  178  IlL  App.  39.- 

In  practice,  the  decision  of  the  court  upon  a  motion 
for  a  peremptory  instruction  is  usually  announced  to 
counsel  before  the  instruction  is,  in  fact,  read  or  given 
to  the  jury;  and  this  practice  is  certainly  in  accord 
with  the  principle  announced  in  the  cases  above  cited.- 
In  the  present  case,  however,  the  court  orally  in- 
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stmcted  the  jury  to  find  a  verdict  in  the  same  sentence 
in  which  he  announced  his  decision  upon  the  motion 
for  an  instructed  verdict,  without  giving  the  plain- 
tiff ^s  counsel  any  opportunity  whatever  to  move  for  a 
nonsuit  until  after  the  instruction  had  been  orally  pro- 
nounced. It  is  conceded  by  defendant's  counsel  that 
if  the  trial  judge  had  not  actually  instructed  the  jury 
to  sign  a  verdict,  but  had  merely  announced  his  inten- 
tion to  do  so,  and  stated  the  reasons  that  prompted 
him  so  to  do,  the  plaintiff's  right  to  a  nonsuit  would 
not  have  been  barred  if  exercised  before  the  formal 
instruction  was  pronounced.  The  right  to  take  a  non- 
suit is  a  substantial  right,  and  ought  not  to  be  taken 
away  without  giving  the  plaintiff  some  opportunity 
to  exercise  that  right.  To  hold  that  the  plaintiff's 
right  was  barred  merely  -because  the  peremptory  in- 
struction was  pronounced  in  the  same  breath  with  the 
announcement  of  the  court 's  decision  upon  the  motion 
for  an  instructed  verdict,  would  be,  in  effect,  to  deprive 
the  plaintiff  of  any  right  of  election,  and,  in  our 
opinion,  would  give  more  effect  to  mere  form  than  to 
substance.  If,  as  was  held  in  the  cases  above  cited, 
the  statute  was  intended  to  secure  to  a  plaintiff  not 
only  the  right  of  knowing  the  whole  of  the  evidence 
in  the  case,  but  also  of  having  the  benefit  of  the  argu- 
ments of  opposite  counsel  and  the  law  of  the  case  as 
given  by  the  court,  so  that  he  may  (then)  judiciously 
determine  whether  or  not  to  take  a  nonsuit,  then  it 
follows  that  he  cannot  be  deprived  of  that  right  until 
he  has  had  an  opportunity  to  make  his  election  after 
he  is  advised  of  the  court's  views  as  to  the  law  of  the 
case.  The  important  and  essential  thing  is  that  the 
plaintiff  shaU  have  an  opportunity  to  take  a  nonsuit, 
if  he  so  desires,  after  he  has  learned  the  views  of  the 
court  as  to  the  law,  and  before  the  jury  actually  re- 
tire; and  it  is  unimportant  and  immaterial  whether 
such  knowledge  is  conveyed  to  him  by  a  preliminary 
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announcement  of  the  court  ^s  views  upon  the  law  of 
the  case,  or  by  an  instruction  to  the  jury. 

It  is  contended  by  defendant's  corunsel  that  where  a 
peremptory  instruction  is  given  in  a  jury  case,  the 
actual  signing  of  the  verdict  by  the  jury  is  a  mere 
matter  of  form  which  may  legally  be  dispensed  with,^ 
and  therefore,  it  is  said,  the  moment  the  peremptory 
instruction  is  given,  the  function  of  the  jury  ceases, 
and  there  is,  in  effect,  a  **  retirement  of  the  jury  from 
the  bar.  If  this  conclusion  is  sound,  then,  by  the  same 
reasoning,  the  actual  reading  of  the  peremptory  in- 
struction to  the  jury— or,  in  the  Municipal  Court,  the 
oral  utterance  of  such  an  instruction  to  the  jury — ^is 
also  a  mere  formality,  which  may  legally  be  dis- 
pensed with,  and  the  jury's  functions  would  cease  as 
soon' as  the  court  has  reached  a  conclusion  as  to  the 
legal  questions  raised  by  a  motion  for  a  directed  ver- 
dict, favorable  thereto,  whether  such  conclusion  be 
announced  by  the  court  or  not.  If  this  were  the  inten- 
tion of  the  statute,  it  should  read  as  follows :  Every 
person  desirous  of  suffering  a  nonsuit  shall  be  barred 
therefrom  unless  he  do  so  before  the  arguments  are 
concluded,  or  before  the  court  has  announced  any  con- 
clusion as  to  the  law  of  the  case.  Such  is  not  the  read- 
ing of  the  statute. 

For  the  reasoiks  stated,  the  judgment  of  the  Munici- 
pal Court  will  be  affirmed. 

Affirmed. 


Uartin  Lavin,   Administrator,   Appellee,  v.   Wdls 

Brothers  Company,  Appellant 

'    Gen.  No.  20,799. 

1.    Appeal  and  ebbob,  S  38* — what  is  extent  of  Appellate  iuriadic- 
tion  of  Appellate  Court,    Under  section  8  of  the  Appellate  Court  Act 

•See  minols  Notes  Dlsest,  Vols.  XI  to  XV,  and  CumuUUlTe  Quarterly, 
topic  and  section  nunil>er. 
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( J.  &  A.  f  2968)  and  section  91  of  the  Practice  Act  ( J.  &  A.  f  8628) 
the  Jurisdiction  of  the  Appellate  Court  in  matters  of  appeal  Is  con- 
fined to  appeals  from  final  Judgments,  orders  or  decrees  entered  "In 
any  suit  or  proceeding  at  law  or  in  chancery." 

2.  CouBTS,  §  101«— /iou7  jurisdiction  of  Superior  Court  is  conferred. 
The  authority  of  the  Superior  Court  to  hear  and  determine  questions' 
under  the  Workmen's  Compensation  Act  of  1911  ( J.  &  A.  1 5459)  was 
conferred  by  section  10  of  such  Act 

3.  Workmen's  Compensation  Act,  §  12* — what  is  nature  of  pro- 
ceedinff  in  Superior  Court.  A  proceeding  In  the  Superior  Court  as 
to  the  application  of  the  Workmen's  Compensation  Act,  under  section 
10  of  the  Act  of  1911  (J^  &  A.  f  5459),  is  sui  generis — a  creature  of 
tbe  statute — a  summary  proceeding  in  which  facts  and  questions  are 
"investigated'*  in  any  manner  that  may  seem  to  be  ''reasonably  neoes- 
eary."  ,    • 

4.  Workmen's  Compensation  Act,  §  12* — what  is  nature  of  suit 
for  compensation,  A  proceeding  In  the  Superior  Court, under  section 
10  of  the  Workmen's  Compensation  Act  of  1911  (J.  &  A.  f  5459)  Is 
not  a  suit  conducted  In  accordance  with  either  the  forms  and  modes 
of  procedure  of  either  a  suit  at  law  or  in  chancery,  does  not  iuYolye 
any  p^vonal  or  property  right  that  can  be  enforced  at  law  or  in  equity 
and  is  not  brought  for  the  recovery  of  damages  occasioned  *by  the 
infringement  of  a  right 

5.  Appeal  and  ebbob,  S316a* — when  Appellate  Court  is  without 
Jurisdiction  to  entertain  appeal.  The  Appellate  Court  is  without 
Jurisdiction  to  entertain  an  appeal  from  the  Superior  Court  where 
a  decision  Is  entered  under  section  10  of  the  Workmen's  Compensation 
Act  of  1911  (J.  &  A.  15459)  allowing  a  certain  sum  to  be  paid  for 
injuries. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon.  Clabencb 
N.  Goodwin,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Appeal  dismissed.  Opinion  filed  October 
6,  1915. 

F.  J.  Canty,  for  appellant;  Zimmebman,  Mtebs  & 
6abb£tt,  of  counsel. 

(JoBMAK,  Pollack,  Sullivan  &  Livingston,  for  ap- 
I>ellee. 

Mb.  Justice  Fitch  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  an  order  of  the  Superior 
Court  of  Cook  county,  awarding  to  appellee,  as  admin- 

•Bee  I|]|ii«is  Note*  WgfU  Vols.  XI  to  XV,  and  CmnulatlTe  Quarterly,  same 
tople  aad  tectloo  aimiber. 
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istrator  of  the  estate  of  Thomas  Lavin,  deceased,  the 
sum  of  $3,5009  to  be  paid  in  weekly  instahnents  of 
$8.61  each,  as  the  amount  of  compensation  payable 
under  the  Workmen ^s  Compensation  Act  of  1911  (J.  & 
A.  ^5449  et  seq.)^  for  injuries  (resulting  in  death) 
sustained  by  said  Thomas  Lavin  while  in  the  employ 
of  appellant.  Appellant  seeks  to  have  the  order  or 
judgment  reversed  upon  the  alleged  groxmds  that  there 
is  no  evidence  to  show  that  the  injury  which  caused 
the  death  of  the  deceased  employee  arose  *  *  out  of  ^nd 
in  the  course  of"  his  employment,  that  the  evidence 
do6s  not  show  that  the  deceased  left  him  surviving 
lineal  or  collateral  heirs  **to  whose  suppbrt  he  had 
contributed  within  five  years  previous  to  the  time  of 
his  death,"  that  nonresident  alien  heirs  are  not  entitled 
to  the  benefits  of  the  Workmen's  Comi)ensation  Act  of 
1911,  that  there  were  sundry  errors  in  the  admission  of 
evidence,  and  that  the  court  erred  in  refusing  to  hold 
certain  propositions  of  law  offered  by  appellant. 

It  will  be  noticed  that  all  these  contentions  proceed 
upon  the  theory  that  the  proceeding  in  the  Superior 
Court  was  an  action  or  proceeding  at  law.  A  motion 
was  heretofore  made  by  appellee,  which  was  reserved 
to  the  hearing,  to  dismiss  the  appeal  upon  the  ground 
that  the  proceeding  in  the  Superior  Court  was  neither 
an  action  at  law  nor  a  suit  in  equity,  but  was  purely  a 
statutory  proceeding,  and  that  the  statute  does  not 
provide  for  an  appeal  in  such  cases. 

We  do  not  find  any  provision  in  the  Compensation 
Act  of  1911  authorizing  such  an  appeal  Hence,  if 
this  court  has  any  jurisdiction  of  this  appleal,  it  derives 
its  jurisdiction  either  from  the  Appellate  Court  Act, 
or  from  the  General  Practice  Act.  Section  8  of  the 
Appellate  Court  Act  (J.  &  A.  ^2968)  provides  that 
this  court  shall  **have  jurisdiction  of  all  matters  of 
appeal  or  writs  of  error  from  the  final  judgments, 
orders  or  decrees  of  any  of  the  circuit  courts,  or  the 
superior  court  of  Cook  county,  or  coxmty  courts,  or 
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from  the  city  courts  in  any  suit  or  proceeding  at  law, 
or  in  chancery  other  than  criminal  cases,  not  misde- 
meanors, and  cases  involving  a  franchise  or  freehold 
or  the  validity  of  a  statute. ' '  Section  91  of  the  Prac- 
tice Act  (J.  &  A.  If 8628)  provides  that:  ** Appeals 
shall  lie  to  and  writs  of  error  from  the  appellate  or 
supreme  courts,  as  may  he  allowed  by  law,  to  review 
the  final  judgments,  orders  or  decrees  of  any  of  the 
circuit  courts,  the  superior  court  of  Cook  county,  the 
county  courts  or  the  city  courts  and  other  courts  from 
which  appeals  and  to  which  writs  of  error  may  be 
allowed  by  law,  in  any  suit  or  proceeding  at  law  or 
in  chancery.*' 

In  both  of  these  sections,  the  jurisdiction  of  this 
court  in  matters  of  appeal  is  confined  to  appeals  from 
final  judgments,  orders  or  decrees  entered  **in  any 
suit  or  proceeding  at  law  or  in  chancery. ' '  The  ques- 
tion is  therefore  presented  whether  the  proceeding  in 
the  Superior  Court  can  be  considered  as  **a  suit  or 
proceeding  at  law  or  in  chancery, '^  within  the  mean- 
ing of  those  words  as  used  in  the  statutes  above 
mentioned. 

In  Qrier  v.  Cable,  159  HI.  29,  it  was  said :  **  A  suit  or 
proceeding  at  law,  as  those  terms  are  used  in  section 
8  of  the  Appellate  Court  Act,  must  be  understood  to 
mean  a  suit  or  proceeding  instituted  and  carried  on 
in  substantial  conformity  with  the  forms  and  modes 
prescribed  by  the  common  law.''  This  sentence  was 
quoted  with  approval  in  Myers  v.  Newcomb  Drainage 
Dist.,  245  111.  140,  where  it  was  also  said:  **And  on 
like  principle  a  suit  or  proceeding  in  chancery  must 
be  understood  to  mean  a  suit  or  proceeding  instituted 
and  carried  on  in  substantial  conformity  with  the 
forms  and  modes  prescribed  by  the  rules  of  chancery. ' ' 
In  Orier  v.  Cable,  §upra,  it  was  held  that  section  8  of 
the  Appellate  Court  Act  does  not  give  the  Appellate 
Court  jurisdiction  of  an  appeal  from  a  County  Court 
in  the  matter  of  a  contested  claim  against  the  estate 


112  Appellate  Coubts  of  Ilunois. 

Lavin  v.  Wells  Bros.  Co.,  195  111.  App.  108. 

of  a  deceased  person,  because  such  a  proceeding  is 
neither  a  suit  nor  proceeding  at  law  or  in  chancery, 
but  is  purely  a  statutory  proceeding ;  and  in  Myers  v. 
Newcomb  Drainage  Dist.,  supra,  the  same  reasoning 
was  applied  to  a  proceeding  in  the  County  Court  for 
the  organization  of  a  drainage  district.  In  the  latter 
case,  the  court  also  held  that  section  91  of  the  Practice 
Act  confers  no  right  of  appeal  from  or  writ  of  error 
to  the  Appellate  Court  *4n  any  case  which  is  insti- 
tuted and  carried  on  in  conformity  with  forms  and 
modes  not  according  to  or  recognized  by  the  common 
law  or  rules  of  chancery  but  solely  in  accordance  with 
statutory  provisions/' 

The  authority  of  the  Superior  Court  to  hear  and 
determine  such  questions  as  were  raised  in  this  pro- 
ceeding, and  to  make  the  order  complained  of,  was 
conferred  by  section  10  of  the  Compensation  Act  of 
1911  (J.  &  A,  If  5459).  That  section  provides,  in  sub- 
stance, that  **Any  question  of  law  or  fact  arising  in 
regard  to  the  application  of  this  law  in  determining 
the  compensation  payable  hereunder  shall  be  deter- 
mined either  by  agreement  »of  the  parties  or  by  arbi- 
tration as  herein  provided;''  that  if  such  questions 
cannot  be  settled  by  agreement,  the  employee  and  the 
employer  shall  each  select  **a  disinterested  party," 
and  a  third  ** disinterested  party"  shall  be  appointed 
by  the  judge  of  the  County  Court,  **or  other  court  of 
competent  jurisdiction,"  of  the  county  where  the 
injured  employee  resided  or  worked  at  the  time  of 
his  injury,  and  that  the  three  persons  so  selected  shall 
constitute  a  board  of  arbitrators  *  *  for  the  purpose  of 
hearing  and  determining  all  such  disputed  questions 
of  law  or  fact  arising  in  regard  to  the  application  of 
this  law  in  determining  the  compensation  payable  here- 
under ; ' '  that  it  shall  be  the  duty  of  both  the  employer 
and  the  employee  to  submit  to  such  board  of  arbitra- 
tors all  facts  or  evidence  in  their  possession  or  under 
their  control  relating  to  such  questions ;  that  the  board 
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of  arbitrators  shall  hear  the  evidence  submitted,  and 
^' shall  have  access  to  any  books,  papers  or  records  of 
either  the  employer  or  the  employe  showing  any  facts 
which  may  be  material  to  the  questions  before  them ; ' ' 
and  such  board  *  *  shall  be  empowered  to  visit  the  place 
or  plant  where  the  accident  occurred,  to  direct  the 
injured  employe  to  be  examined  by  a  regular  practic- 
ing physician  or  surgeon,  and  to  do  all  other  acts  rea- 
sonably necessary  for  a  proper  investigation  of  all 
matters  in  dispute ; ' '  and  that  a  copy  of  the  report  of 
the  arbitrators  shall  be  filed  in  the  State  Bureau  of 
Labor  Statistics,  *  ^and  shall  be  binding  upon  both  the 
employer  and  the  employe  except  for  fraud  and  mis- 
take: Provided,  that  either  party  to  such  arbitration 
shall  have  the  right  to  appeal  from  such  report  or 
award  of  the  arbitrators  to  the  circuit  court  or  the 
court  that  appointed  the  third  arbitrator  of  the  coxmty 
where  the  injury  occurred  by  filing  a  petition  in  such 
court  within  twenty  days  after  the  filing  of  the  report 
of  the  arbitrators,  and  upon  filing  a  good  and  suffi- 
cient bond,  in  the  discretion  of  the  court,  and  upon 
such  appeal  the  questions  in  dispute  shall  be  heard 
de  novo,  and  either  party  may  have  a  jury  upon  filing 
a  written  demand  therefor  with  his  petition/' 

What,  then,  is  the  nature  of  the  proceeding  in  the 
Circuit,  Superior  or  County  Court,  which  comes  before 
such  court  upon  appeal  from  the  decision  of  a  board  of 
arbitrators  selected  as  provided  by  said  section  10 1 
By  the  terms  of  that  section,  the  appeal  is  instituted 
**by  filing  a  petition  in  such  courf  within  twenty  days 
after  the  report  of  the  arbitrators  is  filed,  and  by  filing 
a  bond/  if  the  court  requires  one  to  be  filed.  The  statute 
does  not  provide  for  any  other  or  further  pleadings 
of  any  kind  whatever.  What  such  petition  shall  con- 
tain is  not  prescribed  by  the  statute.  Presumably,  it 
should  aver  that  an  employee  was  injured  in  the  course 
of  his  employment,  that  some  question  or  questions  of 
law  or  fact  had  arisen  **in  regard  to  the  application '' 

Vol.  cxcv  8. 
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of  the  Compensation  Act  of  1911  **m  determining  the 
compensation  payable  thereunder"  to  the  injured 
employee,  upon  which  question  or  questions  the  par- 
ties had  been  unable  to  agree  and  had  therefore  sub- 
mitted them  to  a  board  of  arbitrators,  as  provided  by 
said  section  10,  and  that  the  petitioner  was  not  satis- 
fied with  the  decision  of  the  arbitrators.  It  would  not 
be  necessary  to  set  forth  in  such  petition  the  terms  of 
the  arbitrators '  report,  for  the  reason  that  section  10 
provides  that  **upon  such  appeal  the  questions  in 
dispute  shall  be  heard  de  novo/*  and  hence  it  is  imma- 
terial, upon  such  appeal,  how  or  in  what  manner  the 
board  of  arbitrators  may  have  disposed  of  such  ques- 
tions. Upon  the  filing  of  such  a  petition,  the  appeal 
is  ready  to  be  heard  before  the  court,  or  before  a  jury, 
if  a  written  demand  be  made  therefor.  What  order  or 
judgment,  if  any,  the  court  shall  enter  after  the  ques- 
tions in  dispute  shall  have  been  heard  and  determined, 
the  act  does  not  prescribe.  Since,  however,  the  ulti- 
mate object  of  the  proceeding  is  to  determine  the 
amount  of  compensation,  if  any,  payable  under  the  pro- 
visions of  the  Compensation  Act  to  the  injured  em- 
ployee, it  would  seem  that  the  proper  order  to  be 
entered  is  one  that  finds  and  determines  the  amount  of 
such  compensation.  In  arriving  at  that  result,  and 
for  the  purpose  of  determining  that  amount,  it  is 
apparent  from  the  provisions  of  section  10  that  the 
court  in  which  the  proceeding  is  pending  must  have 
the  same  powers  as  the  board  of  arbitrators,  and,  pre- 
sumably, must  perform  the  same  duties,  viz.,  to  hear 
all  the  evidence  submitted,  including  any  books,  papers 
or  records  of  either  party  that  show  any  fact  which 
may  be  material  to  the  questions  in  dispute,  to  **  visit 
the  place  or  plant  where  the  accident  occurred,''  to 
direct  the  injured  employee  to  be  examined  by  a  physi- 
cian, and  *^to  do  all  other  acts  reasonably  necessary 
for  a  proper  investigation  of  the  matters  in  dispute.*' 
Som'e  of  these  functions  are  judicial;  others  are  not. 
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Such  a  proceeding  does  not  conform  to  any  of  the  rec- 
ognized forms  and  modes  of  procedure  of  either  an 
action  at  law  or  a  suit  in  equity.  It  is  sui  generis — 
a  creature  of  the  statute — ^a  summary  proceeding  in 
which  facts  and  questions  in  dispute  are  ^^investi- 
gated" in  any  maimer  that  may  seem  to  be  ^^reason- 
ably necessary/' 

In  Brueggemann  v.  Young,  208  HI.  181,  it  was  held 
that  the  constitutional  provision  which  gives  to  Cir- 
cuit Courts  ^'original  jurisdiction  of  all  causes  in  law 
and  equity,  and  such  appellate  jurisdiction  as  is  or 
may  be  provided  by  law,''  includes  the  prosecution  of 
every  claim  or  demand  in  a  court  of  justice  which  was 
known  at  the  adoption  of  the  constitution  as  ^ '  an  action 
at  law  or  a  suit  in  chancery,''  and  also  all  actions  since 
provided  for,  in  which  personal  or  property  rights  are 
involved,  which  belong  to  the  same  class,  or  are  of  the 
same  nature,  as  actions  at  law  or  in  equity,  such  as 
cases  ^' where  the  Legislature  creates  a  new  statutory 
remedy  for  the  recovery  of  property  or  for  damages 
occasioned  by  the  infringement  of  a  right."  But  in 
the  same  case  it  was  held  that  where  the  Legislature 
has  conferred  jurisdiction  upon  the  Circuit  Court  to 
hear  and  determine  matters  which  are  neither  actions 
at  law  nor  suits  in  equity,  as  those  terms  are  ordina- 
rily understood,  and  do  not  involve  personal  or  prop- 
erty rights  such  as  are  ordinarily  enforced  by  an  action 
at  law  or  suit  in  equity,  and  are  not  for  the  recovery 
of  damages  occasioned  by  the  infringement  of  a  right, 
such  a  proceeding  must  be  classified  as  a  purely  statu- 
tory proceeding.  The  proceeding  in  question  in  this 
case  comes  within  this  classification.  It  is  not  a  suit 
conducted  in  accordance  with  the  forms  and  modes  of 
procedure  of  either  a  suit  at  law  or  in  chancery;  it 
does  not  involve  any  personal  or  property  right  that 
can.be  enforced  by  an  action  at  law  or  in  equity;  and 
it  was  not  brought  **for  the  recovery  of  damages  occa- 
sioned by  the  infringement  of  a  right."   The  compen- 
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sation  payable  under  the  Workmen's  Compensation 
Act  of  1911  cannot  be  considered  as  '^  damages  occa- 
sioned by  the  infringement  of  any  right/'  It  is  an 
amount  arbitrarily  fixed  by  the  statute,  to  be  paid  by 
the  employer  to  an  employee  who  is  injured  in  the 
course  of  his  employment,  whether  such  employee 
would  have  any  right  to  recover  damages  from  his 
employer  for  such  injury  or  not.  The  statute  does  not 
compel  either  party  to  accept  the  provisions  of  the 
act.  Such  acceptance  is  a  matter  that  is  purely 
optional  with  them.  But  if  they  elect  to  come  under 
its  provisions,  they  waive  their  right  to  sue  or  defend 
as  at  common  law^nd  consent  to  adjust  their  disputes, 
if  any  should  arise,  as  to  the  amount  of  compensation 
that  should  be  paid,  by  resort  to  arbitration  with  but 
one  appeal  from  the  decision  of  the  arbitrators.  In 
the  brief  of  appellant's  counsel  it  is  said:  **The  pur- 
pose of  the  Compensation  Acts  was  to  insure  to  the 
employee  and  dependents  the  certainty  of  some  income 
during  disability;  and  to  the  dependents,  after  the  em- 
ployee's death,  the  certainty  of  some  recoupment 
against  the  loss  of  support.  It  also  was  the  purpose 
to  protect  the  employer  from  expensive  and  vexatious 
law  suits  and  to  give  him  a  standard  by  which,  from 
experience  or  actuarial  figures,  he  could  estimate  the 
percentage  of  probable  loss  from  injuries  in  the  busi- 
ness and  charge  it  up  so  as  to  make  the  industry  bear 
the  loss."  (Italics  ours.)  Conceding  that  this  is  a 
fair  statement  of  the  purposes  of  the  Compensation 
Act,  it  must  be  apparent  to  anyone  that  such  purposes 
would  be  frustrated  in  many  cases  if  the  decision  of 
the  board  of  arbitrators  upon  the  disputed  questions 
could  be  reviewed,  first,  by  a  nisi  prius  court,  then 
by  this  court,  and  finally  by  the  Supreme  Court  If 
this  could  be  done,  then  the  only  practical  result  of 
such  legislation  in  many  cases  would  be  to  project 
both  employer  and  employee  into  a  new  and  untried 
field  of  litigation,  fully  as  vexatious,  as  dilatory,  and 
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as  expensive  as  that  which  the  act  was  designed  to 
avoid.  We  cannot  believe  that  snch  was  the  legisla- 
tive intention. 

For  the  reasons  stated,  we  are  of  the  opinion  that 
this  conrt  is  withont  jurisdiction  to  entertain  this  ap- 
peal, and  the  motion  of  appellee  will  therefore  be  sus- 
tained and  the  appeal  dismissed  at  the  costs  of 
appellant 

Appeal  dismissed. 


William  T.  Warr^  Appellant,  v.  Renault  Freres  Sell- 
ing Branch,  Appellee. 

Oen.  No.  20,831.    (Not  to  be  reported  in  fnlL) 

Anpeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Wiluam 
N.  Gkmmux,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Beversed  and  remanded.  Opinion  filed 
Octob^e,  1915. 

Statement  of  the  Case. 

Suit  by  William  T.  Warren  against  the  Benanlt 
Freres  Selling  Branch,  a  New  York  corporation,  to 
recover  damages  for  breach  of  warranty  in  the  ^ale  of 
an  automobile.  A  verdict  was  directed  in  favor  of  the 
defendant,  and  upon  entry  of  judgment  the  plaintiff 
brought  this  appeal. 

William  A.  Jennings,  for  appellant. 

BxTBBY,  JoHNSTONB  &  Petbbs,  f  or  appellee. 

Mb.  Justice  Fitoh  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Sales,  §398* — what  not  recoverable  in  action  for  breach  of 
warranty.  In  a  oait  for  damages  for  breach  of  warranty  in  the  sale 
of  an  automobile,  eyidence  that  the  defendant  failed  to  overhaul  the 
car  withont  expense  as  agreed  was  incompetent,  since  there  was  no 


•See  mfaHOfl  Notes  Dl^eet,  Vols.  XI  to  XV,  and  CnmulatlTe  Quarterly,  same 
topic  asd  peetlon  number. 
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averment  In  the  statement  of  claim  of  liability  for  failure  to  make 
repairs  without  cost  and  the  plaintiff  did  not  amend  his  pleading. 

2.  Municipal  Goubt  of  Chicago,  §  13* — wMt  is  extent  of  abolition 
of  formalitiea  in  pleading.  While  the  formalities  of  pleading  have 
been  abolished  by  statute,  it  is  still  the  law  in  the  Municipal  Ck)art 
that  a  party  is.  limited  in  his  evidence  to  the  claim  he  has  made. 

8.  Sales,  §  400* — ichat  evidence  not  admissible  in  stUt  for  breach 
of  warranty.  In  a  suit  for  damages  for  breach  of  warranty  in  the 
sale  of  an  automobile,  where  (he  only  warranty  proved  was  that  the 
car  was  guaranteed  for  life  against  any  defect  in  manufacture  or 
workmanship,  evidence  that  the  automobile  was  defective  In  design 
and  plan  of  construction,  and  that  the  life  of  an  ordinary  automobile 
was  at  least  two  years,  was  Incompetent 

4.  Sales,  §  236* — what  not  warranty,  Whete  an  automobile  which 
was  sold  was  warranted  against  defects  in  manufacture^  an  agree- 
ment by  the  seller  to  overhaul  the  car  without  cost  after  a  trip  was 
not  part  of  the  warranty  but  a  special  agreement. 

5.  Sales,  §  2G3* — what  is  extent  of  warranty  where  automobUe  i» 
sold.  Where  an  automobile  is  warranted  against  any  defect  in 
"manufacture  and  workmanship,"  the  word  "manufacture'*  evidently 
refers  to  tbe  process  of  converting  the  raw  materials  into  finished 
parts  for  use  in  jthe  automotAle,  and  the  word  "workmanship"  evi- 
dently refers  to  the  character  of  the  work  dime  by  workmen  In  tbe 
factory. 

6w  Sales,  §  400* — what  evidence  proper  in  suit  for  breach  of  war- 
ranty. In  an  action  for  damages  for  breach  of  warranty  in  the  sale 
of  an  automobile,  warranted  against  defects  in  manufacture  and 
workmanship,  evidence  tending  to  prove  that  noise  In  the  engine  and 
other  parts  was  due  to  improper  fitting  of  the  several  parts  was 
Improperly  excluded. 

7.  Sales,  §  401* — when  question  for  jury  arises  in  suU  for  breach 
of  warranty.  In  an  action  for  damages  for  breach  of  warranty  in 
the  sale  of  an  automobile,  warranted  against  defects  in  manufacture^ 
evidence  tending  to  prove  that  the  tires  were  defective  warranted  a 
submission  to  the  Jury  of  such  question. 

8.  Fabtibs,  §81* — what  does  not  constitute  change  of  parties. 
Where  a  suit  was  brought  against  "Renault  Freres  Selling  Branch" 
and  it  appeared  that  there  were  two  corporations  of  the  same  name, 
and  the  plaintiff  filed  an  amended  statement  of  claim  adding  the 
words,  "A  New  York  corporation,"  and  procured  another  writ  which 
was  served  upon  the  agent  of  the  foreign  corporation,  there  was  no 
change  of  parties,  but  merely  a  wrong  service  in  the  first  place^  and 
the  amendment  did  not  change  the  name  of  the  defendant  or  substi- 
tiite  a  different  defendant. 


*See  lUlDols  Notes  Dtre<it,  Volt.  XI  to  XV,  and  Cmunlatlve  Quarterly,  lame 
topic  and  section  number. 
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Emma  Freels,  Appellee,  v.  Hugo  Freels,  Appellant 
GeiL  No.  20,848.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circolt  Court  of  Cook  county ;  the  Hon.  John  P. 
McGooBTT,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.    Affirmed.    Opinion  filed  October  6, 1915. 

Statement  of  the  Case. 

Suit  for  divorce  by  Emma  Freels  against  Hugo 
Freels.  The  bill  charged  the  defendaht  with  cruelty 
and  adultery,  and  alleged  that  he  was  a  man  of  large 
means,  with  an  income  of  $10,000  or  $12,000  a  year. 
The  defendant,  by  his  sworn  answer  to  the  bill,  denied 
that  he  was  guilty  of  the  charges  made  against  him, 
and  denied  that  he  was  possessed  of  as  much  property 
as  was  stated  in  the  bill  of  complaint.  His  answer 
admitted  ownership  of  real  estate  valued  at  $16,000, 
exclusive  of  the  incumbrances  thereon,  however.  The 
defendant  also  filed  a  cross-bill,  accusing  his  wife  of 
adultery,  and  it  was  evident  from  the  allegations  of 
the  original  bill,  the  answer  thereto  and  the  cross-bill, 
that  there  was  a  very  bitter  quarrel  between  the  two. 
Upon  a  preliminary  hearing  as  to  the  question  of  ali- 
mony pendente  lite,  the  Circuit  Court  ordered  the  de- 
fendant to  pay  $6  a  weet  until  the  further  order  of 
the  court,  and  $25  solicitor's  fees.  The  defendant 
failed  to  pay  such  allowance  and  a  rule  was  entered  to 
show  cause  why  he  should  not  be  punished  for  con- 
tempt. At  the  hearing  the  defendant  stated  that  he 
had  four  commissions  for  sales  of  real  estate,  aggre- 
gating $200,  which  would  become  due  when  the  sales 
were  consummated,  but  that  he  had  no  money  and  had 
borrowed  $1^0  from  his  employer  to  meet  expenses. 
Upon  a  second  hearing,  it  appeared  that  one  of  the 
sales  had  been  closed,  but  that  his  employer,  instead  of 
paying  over  defendant's  share  of  the  commission,  had 
kept  it  to  apply  upon  the  loan  above  mentioned.  The 
court  evidently  thought  that  these  facts  indicated  an 
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intention  on  the  defendant's  part  to  evade  the  order 
of  the  court,  and  again  continued  the  hearing,  with  the 
statement  that  he  must  pay  at  least  $25  on  account  of 
alimony,  or  he  would  be  committed  for  contempt. 
When  the  next  hearing  came  on,  the  defendant  claimed 
that  he  had  been  unable  to  raise  more  than  $10,  which 
he  offered  to  pay  to  the  complainant.  Thereupon  the 
court  adjudged  him  guilty  of  contempt  of  court  and 
entered  an  order  of  commitment.  This  appeal  fol- 
lowed. 
• 

T.  F.  MoNAHAN,  for  appellant. 

No  appearance  for  appellee. 

Mb.  Justice  Fitch  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

Contempt,  $  70* — when  order  of  commitment  is  proper.  Evidence 
held  to  Justify  an  order  of  commitment  for  failure  to  pay  alimony, 
it  appearing  that  the  defendant  could  have  raised  the  small  amount 
involved  and  that  the  chancellor  was  lenient  when  he  failed  to 
comply  with  the  court's  order. 


H.  and  A.  Israelstam,  trading  as  Orant  Works  Fair, 
Appellees,  v.  United  States  Casualty  Company,  Ap- 
pellant 

Gen.  No.  20,862. 

1.  Appeal  and  ebbob,  §  199* — what  is  extent  of  jurisdiction  of 
Appellate  Court.  The  Appellate  Court  has  no  authority  to  declare 
any  act  of  the  Legislature  unconstitutional  and  void. 

2.  Appeal  ^d  ebbob,  §  C24* — what  cause  not  transferrahle*  An 
appeal  from  a  Judgment  entered  in  a  fourth-class  case  in  the  Munic- 
ipal Court  cannot  be  transferred  to  the  Supreme  Court. 

3.  Appeal  and  ebbob,  $2* — what  is  nature  of  right  of  appeal 
The  right  of  appeal  is  strictly  statutory  and  can  only  be  prosecuted 
when  and  in  the  manner  authorized  by  statute. 

«See  niinolt  Notes  Dl^eflt,  Vols.  XI  to  XV,  and  CnmuUitlTe  Qimrtcrly,  Mine 
topic  and  section  number. 
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4.  Afpeal  and  bbbob,  §6* — what  U  nature  of  writ  of  error.  A 
writ  of  error  is  regarded  as  a  writ  of  right,  requiring  no  statutory 
aotborization  to  make  it  available; 

5.  Appeal  and  ebbob,  §38* — what  U  purpose  of  statute  giving 
Appellate  Court  jurisdiction.  The  main  purpose  of  section  8  of  the 
AppeUate  Court  Act  ( J.  ft  A.  f  2968)  was  to  give  to  the  Appellate 
Courts  Jurisdiction  over  a  certain  class  of  cases  of  which  the  Supreme 
Court,  prior  to  1877,  had  Jurisdiction,  and  it  was  not  intended  to 
confer  any  right  of  appeal  in  any  case  where  that  right  did  not 
already  exist 

6.  Appeal  and  ebmb,  $88* — what  statutes  referred  to  appeals 
when  Appellate  Court  %oas  given  jurisdiction.  At  the  time  of  the 
passage  of  the  Appellate  Court  Act,  the  only  *'then  existing  law*'  that 
conferred  any  right  of  appeal  was  section  67  of  the  Practice  Act  of 
1872,  now  section  91  of  the  Practice  Act  (J.  ft  A.  1(8628). 

7.  Municipal  Court  of  Chicago,  §  10* — what  is  nature  of  practice, 
^nie  Jurisdiction  and  practice  of  the  Municipal  Court  are  essentially 
different  from  the  Jurisdiction  and  practice  of  city  courts. 

&  Appeal  and  ebbob,  §  38* — what  is  effect  of  statute  as  to  appeals 
to  AppeUate  Court.  The  clause  in  section  8  of  the  Appellate  Court 
Act  (J.  ft  A.  f  2968),  authorizing  appeals  to  the  Appellate  Court  from 
the  Judgments  of  city  courts,  was  not  intended  to  refer  to  any  city 
court  tliereafter  created  unless  such  court  when  organized  should  he 
substantially  of  the  same  class  or  grade  as  the  city  courts  then  in 
existence. 

9.  Municipal  Coubt  of  Chicago,  §22* — when  appeal  does  not  lie. 
Neither  section  8  of  the  Appellate  Court  Act  (J.  ft  A.  1(2968)  nor 
any  other  statute  gives  any  right  of  appeal  to  the  Appellate  Court 
from  the  Judgments  of  the  Municipal  Court  in  fourth-class  cases. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Edmund 
K.  Jabbcki,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914,  Appeal  dismissed.  Opinion  filed  October 
6,1915. 

MoBBS,  BosBNTHAL  &  Kenkedy,  foF  appellant; 
Walteb  Baohrach,  of  counsel. 

BosEy  Symmes  &  Ktrkt.and  and  John  L.  Fogle,  for 
appellees. 

Mb.  Justice  Fitch  delivered  the  opinion  of  the  court. 

Appellees  brought  suit  in  the  Municipal  Court 
against  appellant  upon  a  burglary-insurance  policy, 

•See  miiioit  Not«s  DfSMt.  Volt.  XI  to  XV.  and  CumulatlTe  Qiwrterly,  Mme 
to|»lf  and  ooctkNi  namber. 
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claiming  that  merchandise  valued  at  $999,  covered  by 
such  insurance  policy,  had  been  stolen  from  their  dry 
goods  store.  The  suit  was  brought  as  a  fourth-class 
case.in  contract.  Upon  a  trial  before  the  court  with- 
out a  jury,  appellees  recovered  a  judgment  for  $839.16, 
whereupon  appellant  prayed  for  and  was  allowed  an 
appeal  to  this  court  upon  filing  a  bond  for  $1,200, 
which  was  filed  and  approved  by  the  trial  court.  After 
the  filing  of  the  transcript  of  the  record  in  this  court, 
appellees  moved  to  dismiss  the  appeal  upon  the  ground 
that  there  is  no  statute  authorizing  an  appeal  (as  dis- 
tinguished from  a  writ  of  error)  in  such  cases. 

In  support  of  the  motion,  appellees  cite  section  23 
of  the  Municipal  Court  Act  ( J.  &  A.  1[  3335)  which,  so 
far  as  it  bears  upon  the  present  motion,  reads  as  fol- 
lows: **That  the  final  orders  and  judgments  of  the 
Municipal  Court  in  cases  of  the  fourth  class  •  •  • 
shall  be  reviewed  hp  writ  of  error  only/'  Appellees 
claim  that  this  is  the  only  provision  of  any  statute  in 
tjiis  State  which  authorizes  any  court  to  review  tlie 
final  judgments  of  the  Municipal  Court  in  fourth-class 
cases,  and  therefore  contend  that  this  court  is  without 
jurisdiction  to  entertain  the  present  appeal.  To  this, 
appellant  replies  that  the  right  of  appeal  to  this  court 
from  the  final  judgments  of  the  Municipal  Courts  in  such 
cases  is  not  dependent  upon  the  Municipal  Court  Act, 
but  is  given  by  section  8  of  the  Appellate  Court  Act 
(J.  &  A.  Tf2968),  and  reaffirmed  by  sections  91  and 
118  of  the  present  Practice  Act  (J.  &  A.  in[8628,  8655), 
and  that  if  the  above  quoted  provision  of  section  23  of 
the  Municipal  Court  Act  is  to  be  given  its  literal  mean- 
ing, it  violates  section  29  of  article  VI  of  the  Constitu-  ^ 
tion  by  destroying  the  uniform  operation  of  the  laws 
relating  to  the  jurisdiction  of  this  court,  and  is  there- 
fore void  and  of  no  effect. 

It  has  been  repeatedly  held  that  this  court  has  no 
authority  to  declare  any  act  of  the  Legislature  uncon- 
stitutional and  void.   Where  the  validity  of  a  statute  is 
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questioned  for  the  first  time  in  this  conrt,  we  must  take 
the  law  as  we  find  it  upon  the  statute  books,  unless  it  is 
a  proper  case  to  be  transferred  to  the  Supreme  Court 
for  decision,  or  unless  the  Supreme  Court  has  already 
declared  the  statute  in  question  unconstitutional,  in 
which  latter  case  it  is  our  duty  to  follow  the  law  as 
laid  down  by  the  Supreme  Court.  If  an  appeal  lies  in 
this  case  to  any  court,  it  was  properly  brought  to  this 
court  Hence,  it  cannot  be  transferred  to  the  Supreme 
Court  Nop  has  the  particular  portion  of  section  23 
above  quoted  ever  been  held  to  be  unconstitutional, 
although  most  of  the  rest  of  that  section  has  fo6en.  If, 
therefore,  it  be  true  that  there  is  no  statute  authorizing 
an  appeal  to  this  court  in  such  cases,  then  it  is  our 
duty,  as  we  view  it,  to  give  effect  to  that  portion  of 
section  23  above  quoted,  even  if  we  should  be  of  the 
opinion  that  it  is  unconstitutional. 

The  right  of  appeal  is  strictly  a  statutory  one.  It 
has  no  existence  apart  from  the  statute,  and  can  only 
be  prosecuted  when  and  in  the  manner  authorized  by 
statute.  TedricJc  v.  Wells,  152  lU.  214,  217 ;  Haines  v. 
People,  97  111.  161;  Hesing  v.  Attorney  General,  104 
111.  292,  295 ;  Steger  v.  Steger,  165  111.  579,  581 ;  Keokuk 
£  H.  Bridge  Co.  v.  People,  185  111.  276. 

A  wrif  of  error,  on  the  other  hand,  is  regarded  in 
this  State  as  a  writ  of  right,  requiring  no  statutory 
anthorization  to  make  it  available.  In  Haines  v. 
People,  97  111.  161,  our  Supreme  Court,  after  a  review 
of  the  decisions  in  this  State,  upon  the  subject  of  the 
right  to  sue  out  writs  of  error,  said:  *'From  this  re- 
view  of  the  authorities  it  is  clear  that  a  writ  of  error 
lies  in  this  State  from  either  this  court  or  the  Appellate 
Court  to  all  inferior  courts  of  record,  for  the  purpose 
of  reviewing  their  final  determinations  in  all  cases  in- 
volving property  rights  or  personal  liberty,  where  no 
appeal  is  given  from  such  inferior  court  of  record  to 
some  intermediate  court  or  to  this  court.  And  further- 
more, that  this  right  exists  independently  of  any  statu- 


124  Appellate  Counts  of  Illinois. 

Israelstam  v.  U.  S.  Casualty  Co.,  195  111.  App.  120. 

tory  or  constitutional  provisions,  by  force  of  the 
common  law,  in  all  cases  in  which  the  jurisdiction  of 
such  inferior  court  is  exercised  according  to  the  course 
of  the  common  law.  And  in  the  latter  class  of  cases  the 
writ  lies  to  the  Circuit  Courts,  whether  dn  appeal  is 
given  or  not.  Where  an  appeal  is  given  it  is  to  be 
regarded  as  merely  cumulative.'' 

Keeping  clearly  in  mind  this  distinction  between  the 
right  of  appeal  and  the  right  to  sue  out  a  writ  of  error, 
viz.,  that  the  former  is  purely  a  statutory  right,  while 
the  latter  exists  independently  of  the  statutes,  it  mani- 
festly becomes  necessary  to  examine  the  several 
statutes  purporting  to  give  a  right  of  appeal  to  this 
court — since  that  is  the  right  claimed  in  this  case — in 
order  to  ascertain  to  what  extent  and  in  what  cases 
that  right  has  been  granted  in  this  State.  For  a  clearer 
understanding  of  such  statutes,  a  brief  reference  to 
certain  constitutional  provisions  is  also  nece,ssary. 
These  constitutional  provisions  are  contained  in 
article  VI  of  the  Constitution  of  1870.  Section  1  of 
that  article  provides  that  the  judicial  powers  of  the 
State,  except  as  by  that  article  is  otherwise  provided, 
shall  be  vested  in  one  Supreme  Court,  Circuit  Courts, 
County  Courts,  justices  of  the  peace,  police  magis- 
trates, ■  *  and  such  courts  as  may  be  created  by  law  in 
and  for  cities  and  incorporated  towns.'*  Section  2 
provides  that  th6  Supreme  Court  shall  have  original 
jurisdiction  in  cases  relating  to  the  revenue,  in  manda- 
mus  and  habeas  corpus,  **and  appellate  jurisdiction  in 
all  other  cases."  Section  11  provides  that  after  the 
year  1874,  Appellate  Courts  of  uniform  organization 
and  jurisdiction  may  be  created  ia  districts  formed  for 
that  purpose,  **to  which  such  appeals  and  writs  of 
error  as  the  general  assembly  may  provide,  may  be 
prosecuted  from  Circuit  and  other  courts."  Section 
12  provides  that  the  Circuit  Courts  shall  have  original 
jurisdiction  **of  all  causes  in  law  and  equity." 
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In  pursuance  of  the  provisions  above  mentioned  con- 
tained in  section  11  of  article  VI  of  the  Constitution^ 
the  Legislature  passed  an  act  in  1877  establishing 
Appellate  Courts.  Section  8  of  that  Act  {J.  &  A. 
^2968),  as  originally  enacted,  so  far  as  it  affects  the 
present  contentions,  was  as  follows:  **The  said 
Appellate  Courts  created  by  this  act  shall  exercise  ap- 
pellate jurisdiction  only,  and  have  jurisdiction  of  all 
matters  of  appeal,  or  writs  of  error  from  the  final 
judgments,  orders  or  decrees  of  any  of  the  circuit 
courts,  or  the  Superior  Court  of  Cook  County,  or  from 
the  city  courts  in  any  suit  or  proceeding  at  law  or  in 
chancery,  other  than  criminal  cases,  and  cases  involv- 
ing a  franchise  or  freehold  or  the  validity  Of  a  statute. 
Api>eals  and  writs  of  error  shall  lie  from  the  final 
orders,  judgments  or  decrees  of  the  circuit  and  city 
courts,  and  from  the  Superior  Court  of  Cook  county 
directly  to  the  Supreme  court,  in  all  criminal  cases 
and  in  cases  involving  a  franchise  or  freehold  or  the 
validity  of  a  statute/' 

It  is  apparent  from  this  language  that  the  main  pur- 
pose of  section  8  of  the  Aj)pellate  Court  Act  was  to  give 
to  the  Appellate  Courts  jurisdiction  over  a  certain 
class  of  cases  of  which  the  Supreme  Court,  prior  to 
1877,  had  jurisdiction;  that  is,  to  divide  the  jurisdic- 
tion then  exercised  solely  by  the  Supreme  Court  so 
that  certain  cases  formerly  reviewable  by  the  Supreme 
Court  could  thereafter  be  reviewed  by  the  Appellate 
Court  It  was  not  intended  by  that  section  to  confer 
any  right  of  appeal  in  any  case  where  that  right  did 
not  already  exist,  but  merely  to  prescribe  what  appeals 
and  what  writs  of  error,  'prosecuted  under  laws  then 
existing,  should  be  heard  by  the  Appellate  Court  in- 
stead of  by  the  Supreme  Court.  That  such  was  the 
purpose  and  effect  of  that  section  was  declared  by  the 
Supreme  Court  in  the  case  of  Ingraham  v.  People,  94 
ni.  428.  In  that  case  an  appeal  was  taken  to  the 
Supreme  Court  in  a  criminal  case,  and  the  question 


126  Appellate  Courts  op  Illinois. 

Israelstam  v.  U.  S.  Casualty  Co.,  195  IlL  App.  12a 


arose  whether  section  8  of  the  Appellate  Court  Act 
or  section  88  of  the  Practice  Act  (J.  &  A.  1(8625)  then 
in  force  (which  contained  similar  language)  author- 
ized an  appeal  in  a  criminal  case.  The  Supreme  Court 
dismissed  the  appeal,  saying:  '^We  do  not  construe 
those  sections  as  giving  a  right  of  appeal  in  a  criminal 
case,  but  only  as  allowing  appeals  and  writs  of  error 
to  this  court  in  those  several  enumerated  cases,  ac- 
cording as  appeals  and  writs  of  error  lay  in  said  cases, 
respectively,  under  the  then  eoAsting  laws.  •  •  • 
They  were  provisions  merely  regulating  appeals  and 
writs  of  error  as  between  the  Appellate  and  Supreme 
Courts,  prescribing  to  which  particular  court  they  were 
to  be  taken/  It  was  not  the  purpose  to  give  a  new  right 
of  appeal  in  any  case  in  which  an  appeal  had  not  before 
been  given. ' '    (Italics  ours. ) 

What,  then,  were  *Hhe  existing  laws'*  upoli  the  sub- 
ject of  appeals  that  were  in  force  in  1877 1 

Section  67  of  the  Practice  Act  of  1872  provided  that 
**  Appeals  from  all  circuit  courts  and  from  the  superior 
court  of  Cook  county,  may  be  taken  to  the  supreme 
court  from  all  final  judgments,  decrees  and  orders: 
Provided,  such  appeals  shall  be  prayed  for  and  allowed 
at  the  term  at  which  the  judgment,  decree  or  order 
was  rendered;  And,  provided,  the  party  praying  for 
such  appeal  shall,  within  such  time,  not  less  than 
twenty  days,  as  shall  be  limited  by  the  court,  give,  and 
file  in  the  office  of  the  clerk  of  the  court  from  which  the 
appeal  is  prayed,  bond,  in  a  reasonable  amount  to  se- 
cure the  adverse  party,  to  be  fixed  by  the  court,  with 
sufficient  security  to  be  approved  by  the  court. '*  (Bev. 
St.  1874,  ch.  110,  sec.  67.) 

In  1874,  an  act  was  passed  entitled:  **An  act  in 
relation  to  courts  of  record  in  cities'^  (Rev.  St.  1874, 
ch.  37,  p.  345),  which,  with  some  changes  that  are  not 
pertinent  to  the  present  inquiry,  was  re-enacted  in 
1901  (Kurd's  St.  1912,  ch.  37,  p.  704,  J.  &  A.  1[3289 
et  seq. ) .   Section  1  of  that  act  provided  that  such  courts 
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should  have  **  concurrent  jurisdiction  with  the  circuit 
courts  within  the  city  in  which  the  same  may  be,  in  all 
civil  cases  •  •  •  and  the  course  of  proceedings 
and  practice  in  such  courts  shall  be  the  same  as  in  the 
Circuit  Courts,  so  far  as  may  be.^'  Section  18  (which 
is  the  same  as  section  18  of  the  present  City  Court 
Act)  provided  that  **  appeals  may  be  taken  and  writs 
of  error  prosecuted  from  city  courts  to  the  Supreme 
Court  the  same  as  in  like  cases  from  circuit  courts/' 

By  an  amendment  passed  in  1877  to  the  Practice 
Act  of  1872,  the  first  paragraph  of  section  67  of  that 
Act  was  made  to  read  as  follows :  **  Appeals  from  and 
writs  of  error  to  all  Circuit  Courts,  the  Superior  Court 
of  Cook  County  and  city  courts,  and  from  other  courts 
from  which  such  appeals  and  writs  of  error  may  be 
allowed  by  law,  may  be  taken  to  the  Appellate  Courts 
from  all  final  judgments,  orders  and  decrees,  except  as 
hereinafter  stated. '^  The  exception  thus  referred  to 
was  contained  in  section  88  of  the  same  Act,  the  first 
paragraph  of  which,  as  amended  by  the  Act  of  1877, 
was  as  follows:  ** Appeals  from  and  writs  of  error 
to  Cii'cuit  Courts,  and  the  superior  courts  of  Cook 
county,  and  city  courts,  in  all  criminal  cases  and 
cases  in  which  a  franchise  or  freehold,  or  the  validity 
of  a  statute  is  involved,  shall  be  taken  directly  to  the 
Supreme  Court  in  case  the  party  appealing  or  prose- 
cuting such  writ  of  error  shall  so  elect,  excepting  in 
cases  of  chancery.'*  This  portion  of  said  section  88 
was  further  amended  in  1879,  so  as  to  read  as  follows : 
**  Appeals  from  and  writs  of  error  to  circuit  courts,  the 
superior  court  of  Cook  county,  the  criminal  court  of 
Cook  county,  county  courts  and  city  courts  in  all 
criminal  cases,  below  the  grade  of  felony,  shall  be  tak- 
en directly  to  the  appellate  court,  and  in  all  criminal 
cases  above  the  grade  of  misdemeanors  and  cases  in 
which  a  franchise  or  freehold  or  the  validity  of  a 
statute  or  construction  of  the  constitution  is  involved, 
and  in  all  cases  relating  to  revenue  or  in  which  the 
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State  is  interested  as  a  party  or  otherwise,  shall  be 
taken  directly  to  the  Supreme  Court. '*  It  was  this 
section,  as  thus  amended,  that  was  hef  ore  the  Supreme 
Court  in  the  Ingraham  case,  supra,  in  which  case,  as 
above  stated,  it  was  held  that  neither  section  8  of  the 
Appellate  Court  Act  nor  said  section  88,  as  amended 
in  1879,  was  intended  to  give  any  new  right  of  appeal 
where  none  existed  before,  but  both  sections  were 
intended  merely  to  regulate  such  appeals  and  writs  of 
error  as  could  be  prosecuted  ^^ under  the  then  existing 
laws/'  Said  section  88,  with  certain  changes  not 
affecting  the  present  question,  was  re-enacted  in  the  re- 
vision of  the  Practice  Act  in  1907,  which  is  nbw  in 
force. 

In  addition  to  the  right  of  appeal  conferred  by  sec- 
tion 67  of  the  Practice  Act  of  1872,  as  amended  in 
1877,  above  quoted,  there  were  also  in  force  at  the  time 
the  Appellate  Court  Act  was  passed,  divers  special 
statutory  provisions  authorizing  appeals  to  the 
Supreme  Court  in  certain  special  proceedings  (such  as 
condemnation  proceedings,  drainage  cases,  attachment 
cases,  forcible  detainer  cases,  special  assessment  pro- 
ceedings, and  others),  which  it  is  unnecessary  to  set 
forth  in  this  opinion,  as  none  of  such  special  provisions 
has  any  bearing  upon  the  question  here  involved, 
further  than  to  show  that  it  has  always  been  the  prac- 
tice of  the  Legislature  to  grant  the  right  of  appeal  in 
express  terms  whenever  that  right,  as  distinguished 
from  the  common-law  right  to  prosecute  a  writ  of 
error,  was  intended  to  be  given. 

In  1887,  section  8  of  the  Appellate  Court  Act 
was  amended  by  inserting  therein  after  the  words 
** Superior  Court  of  Cook  County,'*  the  words  **or 
county  courts,*'  and  after  the  words  ** other  than 
criminal  cases,**  the  words  **not  misdemeanors.** 
The  addition  of  these  words  is  of  no  importance  in  this 
inquiry,  as  the  right  of  appeal  from  the  judgments  of 
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county  conrts,  and  in  cases  of  misdemeanors,  is  not 
here  involved. 

In  1907,  the  Practice  Act  of  1872  was  revised,  and 
by  that  revision,  section  67  of  the  Act  of  1872  was  re- 
written and  is  now  embodied  in  section  91  of  the  pres- 
ent Practice  Act.  Said  section  91  is  as  follows: 
"Appeals  shall  lie  to  and  writs  of  error  from  the  ap- 
pellate or  supreme  courts  as  may  he  allowed  by  law, 
to  review  the  final  judgments,  orders  or  decrees  of  any 
of  the  circuit  courts,1the  superior  court  of  Cook  county, 
the  county  courts  or  the  city  courts  and  other  courts 
from  which  appeals  and  to  which  writs  of  error  may 
be  allowed  by  law,  in  any  suit  or  proceeding  at  law  or 
in  chancery.  Appeals  or  writs  of  error  in  this  section 
allowed  shall  be  subject  to  the  limitations  by  this  Act 
provided  and  to  the  conditions  imposed  by  law*'  (5  J. 
&  A.  ^8628).  This  language  does  not  differ,  in  any 
essential  particular,  from  that  of  section  67  of  the 
Practice  Act  of  1872,  as  amended  in  1877.  Section  88 
of  the  prior  Practice  Act  became  section  118  in  the 
revision  of  1907  (J.  &  A.  1[8625),  and  that  part  of  that 
section  which  is  material  to  the  question  before  us  is 
identical  with  section  88  as  amended  in  1879,  herein- 
above quoted. 

In  Damon  v.  Barker,  239  HI.  637,  it  was  held  that 
section  118  of  the  present  Practice  Act  does  not  give 
any  right  of  appeal  in  any  case,  but  merely  directs  to 
what  court  appeals  shall  be  prosecuted  when  author- 
ized by  other  sections  of  the  statute,  thereby  following 
the  previous  decision,  as  to  that  section  in  Ingraham 
V.  People,  supra.  This  ruling  was  followed  in  Myers  v. 
Newcomh  Drainage  Dist.,  245  111.  140.  In  the  opinion 
filed  in  the  Damon  case,  supra,  the  Supreme  Court 
used  some  language  from  which  it  might  appear  that 
section  91  of  the  Practice  Act  of  1907  is  the  only  statute 
now  in  force  giving  the  right  of  appeal,  but  in  the  latter 
case,  this  language  was  qualified  in  the  following  man- 
ner, viz. :   *  *  The  right  of  appeal  or  writ  of  error,  in  so 

Vol  cxcv  9. 
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far  as  the  right  is  granted  hy  the  Practice  Act,  is  con- 
ferred by  section  91  of  the  acf 

From  this  review  of  the  statutory  provisions  that 
were  in  force  at  the  time  the  Appellate  Court  Act  was 
passed,  it  will  appear  that  the  only  ^Hhen  existing 
law'*  that  conferred  any  right  of  appeal,  as  distin- 
guished from  the  right  to  sue  out  a  writ  of  error,  to 
review  the  final  judgments  of  inferior  courts  in  ordi- 
nary actions  at  law,  was  the  provision  in  section  67  of 
the  Practice  Act  of  1872,  as  amended  in  1877,  above 
quoted,  and  which  has  now  become  section  91  of  the 
present  Practice  Act.  By  that  section,  the  right  of 
appeal  was  and  is  limited  to  appeals  from  the  final 
judgments,  orders  and  decrees  of  Circuit  Courts,  the 
Superior  Court  of  Cook  county,  city  courts  and  **  other 
courts  from  which  such  appeals  may  be  allowed  by 
law.'' 

Appellant  does  not  claim  that  there  is  or  ever  was  a 
statute  which,  in  express  terms,  purported  to  give  any 
right  of  appeal  to  this  court  from  the  judgments  of 
the  Municipal  Court  in  fourth-class  cases,  but  contends 
that  the  words  **city  court,  *'  as  used  in  the  acts  above 
mentioned,  and  especially  as  used  in  section  8  of  the 
Appellate  Court  Act,  includes  the  Municipal  Court  of 
Chicago.  It  is  true  that  it  has  been  held  that  the 
Municipal  Court  of  Chicago  is  one  of  the  courts  which 
section  1  of  article  VI  of  the  Constitution  provides 
may  be  created  by  law  in  and  for  cities  and  incorpo- 
rated towns  {People  v.  Olson,  245  IlL  288).  But  the 
Municipal  Court  was  not  organized  under  the  City 
Court  Act  above  mentioned,  and  the  jurisdiction  and 
practice  of  the  Municipal  Court  are  essentially  differ- 
ent from  the  jurisdiction  and  practice  of  city  courts 
organized  under  the  City  Court  Act.  Manifestly,  if,  as 
was  held  in  Ingraham  v.  People,  supra,  section  8  of 
the  Appellate  Court  Act  was  not  intended  to  give  any 
right  of  appeal  that  had  not  been  given  before  that  act 
was  passed,  then  the  clause  in  that  section  which 
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authorizes  appeals  to  this  court  from  the  judgments 
of  city  courts  could  not  have  been  intended  to  refer  to 
any  city  court  thereafter  creafted,  unless  such  court, 
when  organized,  should  be  substantially  of  the  same 
class  or  grade  as  the  city  courts  then  in  existence. 
That  the  Municipal  Court  of  Chicago  is  wholly  tmlike 
the  city  courts  referred  to  in  section  8  of  the  Appellate 
Court  se6ms  too  clear  for  argument; 

In  Lett  V.  Davis,  264  HI.  272,  it  was  said:  "If  the 
Municipal  Court  is  considered  in  its  entirety  it  is  im- 
possible to  assign  to  it  a  place  identical  with  the  grade 
or  class  of  any  other  court  which  now  exists  pr  ever 
has  existed.  The  court  goes  under  the  generic  name 
of  a  city  court,  but  it  belongs  to  a  specific  class  differ- 
ent from  the  city  courts  created  under  the  general 
City  Court  Act,  and  is  created,  not  as  a  part  of  the 
judicial  department  of  the  State  at  large,  but  as  a 
local  court  of  the  city  for  the  purpose  of  administer- 
ing the  law  within  the  city.''  In  the  same  case,  the 
similarity  that  exists  between  the  jurisdiction  and 
practice  of  the  Municipal  Court  in  fourth-class  cases 
and  the  jurisdiction  and  practice  that  formerly  ob- 
tained before  the  police  magistrates  and  justices  of 
the  peace  of  the  city  of  Chicago  is  pointed  out,  and  it 
was  held,  for  that  reason,  that  in  the  exercise  of  its 
jurisdiction  in  fourth-class  cases,  the  Municipal  Court 
of  Chicago  is  not  a  court  of  the  same  class  or  grade  as 
the  Circuit  Court  By  the  same  reasoning  it  neces- 
sarily follows  that  in  the  exercise  of  its  jurisdiction  in 
fourth-class  cases,  the  Municipal  Court  is  not  a  court 
of  the  same  class  or  grade  as  city  courts  organized 
under  the  general  City  Court  Act ;  for  the  City  Court 
Act  provides  that  city  courts  organized  thereunder 
shall  have  **  concurrent  jurisdiction  with  the  Circuit 
Courts'*  within  the  cities  in  which  they  are  organized, 
and  that  the  practice  in  such  courts  shall  be  the  same 
as  in  the  Circuit  Courts. 
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We  presume  that  no  one  would  contend  that  an  ap- 
peal from  a  judgment  of  a  police  magistrate  is  in  the 
same  category  or  must  be  treated  by  the  Legislature 
in  the  same  manner  as  an  appeal  from  a  judgment  of  a 
city  court  in  a  similar  case,  even  though  the  amount 
involved  in  each  was  identical;  nor  would  it  be  seri- 
ously contended,  we  think,  that  an  appeal  from  a  judg- 
ment of  a  justice  of  the  peace  in  an  action  ex  contractu 
could  be  taken  to  the  Appellate  Court  under  any  law 
that  has  ever  been  passed  in  this  State,  even  though 
the  right  of  appeal  to  this  court  from  the  final  judg- 
ments of  a  Circuit  Court  or  city  court  in  precisely  the 
same  kind  of  a  case  is  conferred  by  existing  laws. 
The  character  of  the  jurisdiction  that  is  vested  in  the 
Municipal  Court  of  Chicago  in  fourth-class  cases,  and 
the  manner  in  which  such  cases  are  instituted  and 
carried  on  in  that  court,  would  seem  to  be  quite  as 
sufficient  a  reason  for  placing  such  cases  in  a  class  by 
themselves,  so  far  as  the  right  of  appeal  to  this  court 
is  concerned,  as  the  manner  in  which  the  same  kind 
of  suits  were  formerly  instituted  and  carried  on  before 
the  justices  of  the  peace  of  the  city  of  Chicago,  whose 
jurisdiction  is  now  exercised  by  the  Municipal  Court. 
If  the  Legislature  had  seen  fit  to  authorize  appeals 
from  the  judgments  of  the  Municipal  Court  in  fourth- 
class  cases  to  the  Circuit  Court,  it  would  have  dealt 
with  such  cases  in  precisely  the  same  manner  as  it 
had  previously  dealt  with  cases  of  the  same  character 
in  the  justices '  courts.  It  saw  fit,  however,  to  provide 
that  the  final  judgments  of  that  court  in  such  cases 
may  be  reviewed  by  writ  of  error  from  this  court. 

Since,  as  we  think  we  have  shown  above,  the  only 
statutes  which  authorize  appeals  to  this  court  from 
the  judgments  of  city  courts  refer  to  courts  whose 
jurisdiction  and  practice  are  radically  different  from 
that  of  the  Municipal  Court  of  Chicago,  it  would  seem 
to  follow  that  such  statutes  can  have  no  proper  appli- 
cation to  appeals  from  the  judgments  of  the  Municipal 
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Court  of  Chicago  in  fourth-class  cases ;  and  since  there 
are  no  such  cases  in  city  courts  organized  under  the 
general  City  Court  Act  as  fourth-class  cases,  that  is, 
as  the  cases  so  denominated  in  the  Municipal  Court  of 
Chicago  are  instituted  and  carried  on  in  city  courts 
m  an  entirely  different  manner,  we  are  at  a  loss  to  see 
how  the  mere  fact  that  the  Legislature  has  seen  fit  to 
recognize  this  distinction,  by  providing  that  the  judg- 
ments of  the  Municipal  Court  in  fourth-class  cases 
shall  be  reviewed  in  this  court  by  writ  of  error  only, 
affects  the  uniformity  of  the  jurisdiction  and  practice 
of  this  court. 

Our  conclusion  upon  the  whole  question  presented 
by  this  motion  is  that  neither  section  8  of  the  Appellate 
Court  Act,  nor  any  other  statute  in  this  State  in  force 
at  this  time,  gives  any  right  of  appeal  to  this  court 
from  the  judgments  of  the  Municipal  Court  in  fourth- 
class  cases.  The  motion  to  dismiss  the  appeal  will 
therefore  be  allowed. 

Appeal  dismissed. 


Oafherine  Bosco  by  Angelo  Bosco,  Appellee,  v.  Boston 

Store  of  Chicago,  Appellant. 

Gen.  No.  20,884.    (Not  to  be  reported  in  full) 

Appeal  from  the  Superior  Gonrt  of  Ck>ok  county;  the  Hon.  H. 
Smuiie  PoiiEBOT,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1914.  Reversed  and  remanded.  Opinion 
ffled  October  6, 1915. 

Statement  of  the  Case. 
Action  by  Catherine  Bosco,  a  minor,  by  her  next 
friend,  Angelo  Bosco,  plaintiff,  against  the  Boston 
Store  of  Chicago,  a  corporation,  defendant,  in  the 
Superior  Conrt  of  Cook  county,  to  recover  for  per- 
sonal injuries  caused  by  being  struck  by  an  auto-truck. 
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From  a  judgment  for  plaintiff  for  $12,000,  defendant 
appeals. 

The  suit  was  originally  brought  against  the  Boston 
Store  and  the  Grabowslqr  Power  Wagon  Company,  a 
corporation.  The  declaration  charged  that  at  the  time 
of  the  accident  the  Grabowsky  Power  Wagon  Com- 
pany, a  dealer  in  auto-trucks,  was  operating,  driving 
and  managing  certain  auto-trucks  along  the  public 
streets  of  the  city  of  Chicago  **in  conjunction  with  the 
defendant  Boston  Store'';  that  while  the  plaintiff,  a 
girl  seven  years  old,  was  crossing  Madison  street  at 
the  intersection  of  Paulina  street,  and  was  in  the  exer- 
cise of  such  care  and  caution  for  her  own  safety  as 
might  be  expected  of  a  child  of  her  tender  years,  the 
defendants  so  negligently  drove  one  of  their  auto- 
trucks that  through  their  negligence  the  auto-truck 
ran  into  the  plaintiff  and  threw  her  to  the  ground, 
causing  divers  serious  permanent  injuries.  To  this 
declaration  the  Boston  Store  filed  a  plea  of  not  guilty, 
and  three  special  pleas,  which  aver  that  at  the  time 
of  the  accident,  the  Boston  Store  did  not  own,  manage, 
operate  or  drive  the  auto-truck  in  question,  either  in 
conjunction  with  the  Grabowsky  Power  Wagon  Com- 
pany or  otherwise,  and  aver  that  the  auto-truck  in 
question  was,  at  the  time  and  place  of  the  accident, 
owned.  Operated,  driven  and  managed  by  the  Grabow- 
sky Power  Wagon  Company.  Upon  the  trial;  the  plain- 
tiff entered  a  nonsuit  as  to  the  Grabowsky  Power 
Wagon  Company,  and  the  cause  proceeded  as  against 
the  Boston  Store  alone. 

Moses,  Rosenthal  &  Kennedy,  for  appellant ;  Ham- 
ilton Moses  and  Henby  Jackson  Darby,  of  counsel. 

Miles  J.  Devine,  for  appellee ;  John  T.  Mubbay,  of 
counseL 

Mb.  Justice  Fitch  delivered  the  opinion  of  the  court. 
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Abstract  of  the  Decision. 

1  NieiJQBifCB,  §186* — when  evidence  aufflcieni  to  make  prima 
fade  eaee^  In  an  action  to  recover  for  personal  injuries  caused  by 
being  struck  by  an  auto-truck  allied  to  be  owned  and  controlled 
by  defendant,  where  defendant's  pleadings  put  in  issue  the  fact  of 
toch  ownership  and  control  by  it,  such  possession  and  control  by 
defendant  held  proved  prima  facie  by  evidence  showing  that  the 
name  of  defendant  was  painted  on  the  outside  of  such  truck. 

2l  Nsougbnce,  S  165* — when  evidence  odnUaHhle  to  show  owner- 
$kip  of  vehicle  causing  injury.  In  an  action  to  recover  for  personal 
Injuries  caused  by  being  struck  by  an  auto-truck,  where  defendant's 
pleadings  put  in  issue  the  ownership  and  control  of  the  truck  and  the 
control  of  the  servant  operating  it  at  the  time  of  the  accident,  held 
error  to  exclude  evidence  that  such  truck  was  in  fact  not  owned  and 
operated  by  defendant  at  the  time  of  the  accident,  and  was  owned 
and  operated  by  another  under  contract  with  defendant,  and  that  the 
servant  operating  such  truck  at  such  time  was  the  servant  of  such 
other  person,  as  it  was  competent  for  defendant  to  show  such  facts 
as  tending  to  sustain  its  pleadings  and  exonerate  it  from  liability. 


Ella  A.  Fizley,  Appellant,  v.  Illinois  Commercial  Men's 

Association,  Appellee. 

Gen.  No.  20,891.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Hugh  J. 
Kkabrs,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1914.    Affirmed.    Opinion  filed  October  6,  1915. 

Statement  of  the  Case. 

Action  by  EUa  A.  Pixley,  plaintiff,  against  the  Illi- 
nois Commercial  Men's  Association,  defendant,  in  the 
Mmiicipal  Court  of  Chicago,  to  recover  on  a  certificate 
of  insurance  wherein  plaintiff  was  designated  as  bene- 
fidary. 

The  essential  facts  are  undisputed.  It  appears  that 
prior  to  his  death,  insured  was  subject  to  severe  at- 

•Sm  miDoU  NolM  Dlsest,  Toll.  XI  to  XY,  and  CnmuUitlTe  QamrUirlj,  tam» 
iflple  mmd  #ectiMi  niiniber. 
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tacks  of  headache,  and  on  two  or  three  occasionSi  many 
years  before  his  death,  he  had  taken  morphine  to  re- 
lieve the  pain;  that  on  Friday,  September  22,  1911, 
he  told  a  woman  servant  at  his  apartment  that  he  had 
not  been  well,  and  was  nervous;  that  the  following 
morning  he  appeared  at  the  apartment  and  said  to 
the  woman  who  opened  the  door  for  him,  **I  am  aw- 
fully sick,  and  want  to  come  in  and  go  to  bed'';  that 
he  also  said  that  he  did  not  want  a  doctor,  but  merely 
wanted  to  rest;  that  he  went  into  his  bedroom  and 
shut  the  door,  and  about  noon,  he  sent  word  to  his 
wife  "that  he  was  at  the  apartment  being  taken  care 
of,  and  for  her  not  to  worry'';  that  he  ate  nothing  that 
day;  that  about  two  o'clock  in  the  afternoon,  one  of 
his  servants  went  to  his  bedroom  door  and  asked  him 
if  he  wanted  anything,  receiving  a  negative  reply; 
that  he  was  then  standing,  holding  a  bottle  containing 
small  white  tablets;  that  he  had  two  or  three  of  the 
tablets  in  his  hand,  and  was  counting  out  others ;  that 
in  reply  to  an  inquiry  as  to  what  he  was  taking,  he 
said  it  was  ** something  to  ease  the  pain"  in  his  head, 
**some  medicine  he  got  at  the  drugstore";  that  he 
asked  for  a  glass  of  water,  and  handed  the  bottle  con- 
taining the  tablets  to  the  woman,  who  took  it  from  the 
room  and  left  it  in  a  bedroom  adjoining,  where  it  was 
found  the  next  day ;  that  about  half  an  hour  later,  he 
became  nauseated,  and  went  into  the  bathroom,  but 
returned  to  his  bedroom  a  few  minutes  later;  that 
about  six  o'clock  in  the  evening,  he  came  out,  partly 
dressed,  went  to  the  kitchen,  where  he  chatted  with 
the  woman  for  an  hour  and  a  half ;  that  he  said  he  felt 
better,  and  thought  he  would  go  to  his  farm;  that 
later  he  came  out  of  his  bedroom  dressed  and  with  his 
hat  and  overcoat  on,  smoking  a  cigar ;  that  he  sat  down 
and  talked  for  another  half  hour,  and  then,  saying  that 
he  felt  ** shaky,"  returned  to  his  bedroom,  undressed 
and  went  to  bed ;  that  during  the  night  he  grew  worse, 
and  in  the  morning  two  physicians  were  called,  but 
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they  were  unable  to  arouse  him,  and  he  died  about 
eleven  o'clock  Sunday  evening;  that  an  autopsy  was 
had,  and  the  doctors  making  it  certified  ^Hhat  the  find- 
ings were  consistent  with  morphine  jJoisoning,''  and 
"that  no  other  cause  of  death  was  found.''  It  was 
stipulated  in  the  record,  however,  **that  the  deceased 
died  from  an  overdose  of  morphine.'' 
From  a  judgment  for  defendant,  plaintiff  appeals. 

Bartlett  &  Chamberlain  and  Beach  &  Beach,  for 
appellant. 

Eyan  &  Condon,  for  appellee;  Irvin  I.  Livingston, 
of  coxmseL 

Mr.  Justice  Fitch  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Ihsubanob,  §  745* — when  by-laws  part  of  contract.  In  an  action 
to  recoTer  on  a  poUcy  of  insurance  on  the  life  of  one  who  died  from 
an  OTerdoae  of  morphine  aelf-admlnlstered,  where  the  poUcy  makes 
the  by-laws  and  application  a  part  of  the  contract,  it  is  not  only 
necessary  that  the  beneficiary  show  that  the  death  was  "accid^ital," 
£8  proTided  by  the  terms  of  the  policy,  but  also  that  It  feU  within  the 
proTision  of  the  by-laws  limiting  the  insurer's  liabUity  to  death 
caused  by  ''external,  violent  or  accidental  means,"  and  not  within  the 
exceptions  in  the  by-laws  and  application  relieving  the  insurer  from 
liability,  where  death  was  caused  by  the  'intentional  or  unintentional 
taking  of  poison,"  or  while  deceased  was  under  the  influence  of  any 
narcotla 

2.  iNsuBAifCE,  S  ^19* — wTiat  agency  of  accidental  death.  A  death 
which  Is  the  result  of  an  accident,  or  is  unnatural  implies  an  external 
and  violent  agency  as  its  cause. 

3.  iNSiTBAifCB,  §419* — what  constitutes  accidental  death.  An 
accidental  death  is  one  which  is  undesigned  or  unintended,  the  word 
^acddental"  being,  in  such  connection,  the  antithesis  of  "IntentionaL" 

4.  Irsitbanoe,  §419* — when  death  accidental.  In  an  action  to 
recover  on  a  policy  of  insurance  which  provided  for  the  paymait  of 
an  indemnity  upon  the  "accidental  death"  of  insured,  where  the  evi- 
dence shows  that  insured  died  from  an  overdose  of  morphine  self- 
administered,  that  morphine  in  small  quantities  is  not  poisonous 


•Sm  miDoU  Notes  DIffett,  Vols.  XI  to  XY,  and  Cnmiilatlve  <|iuirt«t]y,  same 
taple  aad  section  number. 
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but  only  when  taken  in  excess,  and  that  his  taking  of  the  overdoee 
was  unintentional,  held  that  the  death  was  "accidental." 

5.  IH8URA.N0K,  §419* — When  death  by  poison  is  by  accidental 
means.  Where  a  certificate  of  insurance  provided  for  payment  of  a 
prescribed  indemnity  in  case  of  death  caused  by  ''external,  violent 
and  accidental  means,"  held  that  a  death  due  to  an  overdose  of  mor- 
phine, taken  by  insured  without  intent  to  cause  death  thereby,  was 
within  the  meaning  of  the  words  quoted. 

6.  Insurance,  §  419* — when  evidence  sufficient  to  show  accident€U 
death.  Evidence  in  an  action  to  recover  on  an  insurance  policy  on 
the  life  of  one  who  died  from  an  overdose  of  morphine  self -admin- 
istered, examined  and  held  to  show  that  deceased  did  not  intoitionally 
take  a  poisonous  amount,  but  either  acted  in  ignorance  of  the  effects 
of  morphine  in  general,  or  because  he  did  not  know  that  such  an 
amount  would  affect  him  injuriously. 

7.  Insurance,  §419* — when  death  by  morphine  defeats  recovery. 
In  an  action  to  recover  on  a  certificate  of  Insurance,  where  it  was 
stipulated  that  insured's  death  was  due  to  *'an  overdose  of  morphine,*' 
and  where  it  appeared  that  morphine  was  a  narcotic,  an  overdose  of 
which  was  poisonous,  and  that  at  the  time  of  death  insured  was 
under  the  influence  thereof,  held  that  such  stipulation  precluded 
plaintifF  from  recovering,  it  appearing  that  the  application  for  audi 
insurance,  signed  by  plaintiff,  expressly  excepted,  as  grounds  of 
liability  of  defendant  thereunder,  such  injuries  as  insured  might 
receive  **whlle  under  the  influence  of  *  *  *  narcotics,  or  in  conse- 
quence thereof,  *  *  *  nor  from  intentional  or  unintentional 
taking  of  poison,**  such  stipulation  being  necessarily  construed  as  an 
admission  that  insured's  death  was  due  to  a  poisonous  dose  of 
morphine. 


Samuel  Bofhbart,  Appellee,  v.  Marshall  Field  ft  Com- 
pany, Appellant 

Gen.  No.  20,905.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Louis 
Bbbnbkuteb,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  191^.  Reversed  and  remanded.  Opinion  filed 
October  %  1915. 

Statement  of  the  Case. 

Action  by  Samuel  Bothbart  against  Marshall  Field 
&  Company  to  recover  damages  for  personal  injuries. 


Chicago — FntST  Distbict — Ootobbb,  1915.     139 

Rothbart  v.  Marshall  Field  &  Co.,  195  IlL  App.  13a 

At  the  trial  the  defendant  moved  for  a  directed  ver- 
dict at  the  close  of  the  plaintiff's  evidence,  and  also 
at  the  close  of  all  the  evidence.  Both  motions  were 
denied  and  proper  exceptions  taken.  A  verdict  for  five 
hnndred  dollars  was  rendered  and  judgment  being 
entered  thereon,  defendant  appeals. 

Frank  P.  Leffingwbll  and  Bobebt  J.  Folonib,  for 
appellant. 

A.  H.  Banes  and  H.  Blaisdeix,  for  appellee. 

Mb.  Justice  FrrcH  delivered  the  opinion  of  the  court 

Abstract  of  fhe  Decision. 

L  Appeal  Ain>  bbbob,  §  1392* — what  question  i8  presented  by 
assiffnment  of  error.  An  assignment  of  error  in  denjrlng  a  motion 
for  a  directed  verdict  presents  the  question  whether  there  is  in  the 
record  any  evidence  fairiy  tending  to  prove  the  material  averments 
of  the  declaration. 

2.  Trial,  §  192* — when  denial  of  directed  verdict  is  error.  In  an 
action  for  personal  injuries  sustained  by  a  servant  while  riding  on 
top  of  a  heavily  loaded  wagon,  where  the  declaration  alleged  that 
the  plaintiff  was  struck  by  a  viaduct,  held  that  there  was  no  evidence 
fiilrly  tending  to  support  such  declaration,  and  a  d^iial  of  a  motion 
to  find  a  verdict  for  the  defendant  was  error. 

3.  Masteb  and  servant,  §  666* — when  admission  of  evidence  as  to 
cause  of  injury  is  erroneous.  In  an  action  for  personal  injuries  sus- 
tained by  a  servant  while  riding  on  top  of  a  heavily  loaded  wagon, 
a  denial  of  a  motion  to  exclude  statements  of  the  plaintiff  that  he 
was  hit  by  a  viaduct  was  error,  when  it  appeared  that  such  state- 
ments were  mere  inferences  or  conclusions. 

4.  Masteb  and  servant,  §721* — what  is  question  for  jury. 
The  question  of  the  relation  of  fellow-servants  is  ordinarily  for  the 
Jnry. 

•See  mioele  Notee  Dtffett.  Volt.  XI  to  XY,  And  CinralattTe  <)«arterl7,  Mune 
taple  and  tectkn  anmber. 
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In  re  Estate  of  Lizzie  La  Page,  on  appeal  of  John  La 
Page,  Appellant,  v.  John  F.  Devine,  Administrator, 
et  aL,  Appellees. 

Gen.  No.  20,916.    (Not  to  be  reported  in  fnlL) 

Appeal  from  the  Circuit  Court  of  C6ok  county;  the  Hon.  Adelob 
J.  Pettt,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1914.  Affirmed.  Opinion  filed  October  6,  1915. 
Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Appeal  from  an  order  of  distribution  in  the  matter 
of  the  estate  of  Lizzie  La  Page,  deceased,  by  John 
La  Page,  the  defendant  being  John  F.  Devine,  adminis- 
trator of  the  estate  of  such  Lizzie  La  Page. 

The  cause  in  which  such  decree  was  entered  had 
been  heard  by  Judge  Petit  of  the  Circuit  Court,  in 
November,  1913,  and  at  the  conclusion  of  the  hearing 
he  took  the  case  under  advisement,  saying  that  when 
he  had  reached  a  conclusion,  he  would  notify  counsel 
of  that  fact.  At  some  time  between  one  and  three 
o'clock  in  the  afternoon  of  April  17, 1914,  Judge  Petit 's 
minute  clerk,  by  direction  of  the  judge,  telephoned  to 
the  oflSces  of  counsel  on  both  sides  that  the  court  would 
render  a  decision  on  the  following  day,  Saturday ;  and 
before  four  o'clock  of  the  same  day,  counsel  for  de- 
fendants caused  a  notice,  to  the  effect  that  at  ten 
o'clock  on  Saturday  they  would  ask  the  court  to  enter 
findings  and  judgment  in  favor  of  defendants,  and  a 
copy  of  the  findings  and  decree,  which  were  after- 
wards entered,  to  be  served  upon  appellant's  counsel, 
Herman  Welk,  by  delivering  the  same  to  a  stenogra- 
pher employed  by  him  and  then  in  charge  of  his  office 
in  Chicago.  It  appears,  however,  that  Mr.  Welk  did 
not  personally  receive  word  of  either  the  telephone 
communication  of  the  minute  clerk  or  the  formal 
notice  given  by  defendants'  counsel  until  the  Monday 
following  (after  the  term  had  expired),  for  the  reason 
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that  before  either  of  such  notices  was  given  on  Fri- 
day afternoon  he  had  been  called  to  his  home  in  Lemont 
by  the  illness  of  his  wife,  and  remained  there  all  Sat- 
urday and  Sunday.  The  telephone  message  was  re- 
ceived at  his  office  on  Friday  afternoon  by  a  real 
estate  broker  who  had  an  office  in  the  same  suite,  and 
the  other  notice  was  received,  as  above  stated,  by  Mr. 
Welk^s  stenographer;  but  so  far  as  the  record  shows, 
neither  the  real  estate  broker  nor  the  stenographer 
made  any  attempt  to  notify  Mr.  Welk  that  such  notices 
had  come  to  them,  until  he  returned  to  his  office  on 
Monday,  April  20, 1914.  Thereupon  he  made  a  motion 
to  set  aside  and  vacate  the  decree  entered  on  April 
18, 1914,  filing  with  his  notice  of  such  motion  the  affi- 
davits of  himself  and  of  the  stenographer  as  to  the 
facts  of  which  they  had  knowledge.  When  this  motion 
to  vacate  was  called  up  before  Judge  Petit,  on  April 
21, 1914,  oral  statements  on  both  sides  were  evidently 
made  by  counsel,  and  also  by  the  court,  and  the  clerk 
of  the  court,  as  to  what  had  occured  on  Friday  and 
Saturday.  The  bill  of  exceptions  shows  that  after  the 
affidavits  and  oral  statements  of  defendants'  counsel 
had  been  heard,  the  court  ordered  that  such  oral  state- 
ments **  should  be  incorporated  in  affidavits  and  pre- 
sented afterwards  nunc  pro  tunc  as  of  April  21, 1914, 
to  form  a  part  of  the  bill  of  exceptions''  (which  was 
in  fact  done,  and  the  same  filed  on  May  15,  1914), 
and  then  overruled  the  motion  to  vacate  the  decree. 
From  this  ruling,  or  order,  John  La  Page  appeals. 

Herman  Welk  and  Ikwin  &  Stampfli,  for  appellant ; 
Fbederig  C.  Ellis,  Chables  C.  Spenceb  and  Jesse  Wil- 
cox, of  counseL 

F.  F.  &  J.  V.  NoRCBOss  add  Adams  &  Winisten,  for 
appellees;  MgDuffee  &  Keenak  and  William  Mul- 
VANEY,  of  counsel. 

Mr.  Justice  Fitch  delivered  the  opinion  of  the  court 
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Abstract  of  the 

1.  Ck>UBT8,  §  81* — what  is  effect  of  rule  of  court.  A  rule  of  the 
Gircalt  C!ourt  requiring  notice  of  a  motion  to  be  served  upon  the 
opposite  party  or  his  attorney  of  record,  "before  4  p.  m.  of  the  busi- 
ness day  next  preceding  the  day  mentioned  In  the  notice  for  calling 
up,  either  personally  or  by  leaving  a  copy  thereof  at  his  ofBce  with 
some  person  in  charge  thereof  on  his  behalf,"  plainly  provides  that 
service  is  suffld^it  if  a  copy  of  the  notice  is  left  in  apt  time  with 
some  employee  in  charge  of  the  ofBce  of  the  attorney  to  whom  the 
notice  is  directed. 

2.  JuDoiiEiTT,  §  272* — tchen  motion  in  nature  of  error  coram  nohia 
i8  not  available.  A  decision  of  the  Circuit  Ck>urt  construing  one  of  its 
rules,  if  erroneous,  is  erroneous  as  to  an  error  of  law,  and  buA 
decision  cannot  be  corrected  upon  a  motion  in  the  nature  of  a  writ 
of  error  coram  nobis, 

a  Ck>UBT8,  §34* — what  ia  attomej^s  duty  as  to  rules  of  court 
Attorneys  at  law  are  bound  to  take  notice  of  the  rules  of  court 

4.  JxTDGMENT,  §286* — whcn  judgment  should  he  entered.  The 
practice  of  entering  a  final  judgment  or  decree  on  the  last  day  of  the 
term,  In  the  absence  of  council,  is  not  to  be  coounended,  but  a  Judg- 
ment so  entered  is  not  for  that  reason  alone  erroneous. 


Theodore  Novy,  Appellee,  v.  Lonis  B.  Rysdon  Com- 

pany.  Appellant. 

OeiL  No.  20,940.    (Not  to  be  reported  in  fulL) 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon.  Mabcus 
A.  Kavanagh,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Affirmed.  Opinion  filed  October  6,  1915. 
Rehearing  denied  October  15,  1915.  Certiorari  denied  by  Supreme 
Court  (making  opinion  final). 

Statement  of  the  Case. 

Action  for  damages  for  personal  injuries  by  Theo- 
dore Novy  against  Louis  S.  Rysdon  Company.  It 
appeared  that  defendant  had  a  contract  to  install 
twenty  skylights  in  the  roof  of  a  one-story  car  bam 
at  Rockf ord,  Illinois.  After  three  of  them  had  been  in- 
stalled by  an  employee  named  Malmstrom,  defend- 

*See  nUnols  Notes  Dltest,  Vols.  XI  to  XY,  and  CumnUtlTo  Ouartcrljr,  flMne 
topic  and  Motion  number. 
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ant,  desiring  to  use  Malmstrom's  services  elsewhere, 
directed  the  plaintiff  Novy  to  go  to  Bockf  ord  and  do 
the  remainder  of  the  work.  Plaintiff  was  an  experi- 
enced sheet  metal  worker,  and  the  only  instructions 
given  him  by  defendant's  president,  Louis  Bysdon, 
who  employed  him,  were  to  go  to  Bockf  ord  with  Mahn- 
strom,  who  wonld  show  him  what  was  to  be  done. 
There  was  evidence  tending  to  prove  that  defendant 
delegated  to  Malmstrom  the  duty  of  furnishing  to 
plaintiff  suitable  hoisting  apparatus  for  his  use,  and 
that  after  it  was  set  up,  although  Malmstrom  said  he 
did  not  like  the  way  it  worked,  and  that  ^4t  did  not 
catch  right,"  he  nevertheless  directed  plaintiff  to  use 
it  and  ''get  through  as  quickly  as  he  could." 

After  Malmstrom  left,  two  laborers  used  the  derrick 
until  about  2 :30  in  the  afternoon,  in  hoisting  the  mate- 
rial to  the  roof.  Then  they  fastened  a  barrel  of  putty 
weighing  five  hundred  pounds  to  the  cable,  and  at- 
tempted to  hoist  it.  "When  they  had  raised  it  about 
fifteen  feet  above  the  ground,  they  called  to  plaintiff, 
who  was  working  at  another  part  of  the  roof,  to  ''come 
over  and  give  them  a  hand."  Plaintiff  took  hold  of 
one  of  the  drum  handles  while  the  laborers  held  the 
other.  By  their  combined  efforts,  the  handles  were 
turned  several  times,  when  something  gave  way  and 
plaintiff  was  thrown  from  the  roof  to  the  ground.  He 
sustained  a  compound  fracture  of  both  bones  of  the 
left  leg  above  the  ankle,  resulting  in  a  stiff  ankle  and 
deformed  foot,  with  two  and  one-half  inches  shorten- 
ing of  the  leg. 

At  the  trial  a  judgment  of  $8,000  was  rendered  in 
favor  of  the  plaintiff,  and  the  defendant  appeals. 

Ralph  F.  Pottbb,  for  appellant. 

Smbjkal,  Klbnha  &  Kkasa,  for  appellee ;  Joseph  J. 
Kboupa,  of  counsel 

Mb.  Justice  Fttch  delivered  the  opinion  of  the  court. 
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Abstract  of  the  Dedsion. 

L  Appeal  Ain>  errob,  §  1411* — when  verdict  wUl  not  he  disturbed 
on  appeaL  Where  the  evidence  upon  questions  of  pure  fact  is  con- 
flicting, the  Appellate  Court  is  not  authorized  to  reverse  the  finding 
of  the  jury  and  the  Judgment  of  the  trial  court,  unless  after  an 
examination  of  all  the  evidence  it  appears  that  the  verdict  is  mani- 
festly contrary  to  the  preponderance  of  the  evidence. 

2.  Master  and  servant,  §166* — when  servant  need  not  inspect 
appliances.  In  the  absence  of  notice  that  a  pawl  is  defective,  a  servant 
has  the  rig^t  to  rely  upon  the  inspection  of  such  hoisting  apparatus 
by  the  representative  of  the  master  to  whom  has  l>een  delegated  the 
duty  of  furnishing  the  appliance,  and  such  servant  is  not  required 
to  inspect  the  appliance. 

8.  Master  and  servant,  §363* — when  servant  does  not  assume 
risk  of  injury.  Where  evidence  in  an  action  for  injuries  showed  that 
a  defective  derrick  was  used  successfully  for  several  hours,  the 
danger  arising  from  the  use  of  such  derrick  was  not  so  obvious  that 
a  reasonably  prudent  person  would  have  refused  to  use  it,  and  a 
servant  in  obeying  the  direction  of  the  representative  of  the  master 
to  use  the  apparatus  did  not  assume  the  risk  of  injury. 

4.  Master  and  servant,  §623* — what  evidence  as  to  defective 
appliance  admissible^  In  an  action  for  injuries  to  a  servant  caused 
by  a  derrick,  where  some  evidence  tended  to  show  that  the  derrick 
was  in  the  same  condition  two  days  after  the  accident  as  at  the  time, 
there  was  no  reversible  error  in  permitting  a  witness  to  testify  as  to 
its  condition  on  such  second  day. 

5.  Master  and  servant,  §  777* — when  instruction  properly  refused 
as  misleading.  In  an  action  for  personal  injuries  sustained  by  a 
servant  by  reason  of  a  defective  derrick,  an  instruction  which  might 
have  been  understood  as  announcing  the  view  that  it  was  the  duty 
of  the  servant  to  inspect  the  appliance  for  defects  was  properly 
refused  as  misleading,  as  such  duty  undtf  the  evidence  was  that  of 
the  repres^itative  of  the  master. 


Khoda  Lenihan,  Administratrix,  AppeUee,  v.  Ghicaifo 

Railways  Company,  Appellant. 

Gen.  No.  20,952.    (Not  to  be  reported  in  fnU.) 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon.  Wuxxam 
Fenimorb  Cooper,  Judge,  presiding.    Heard  in  the  Branch  Appellate 


•See  niinoiii  Notes  Discet,  Vols.  XI  to  XV,  and  dunalaUTe  Qauterir,  Mune 
tepic  and  sectlwi  avmber. 
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Court  at  the  October  term,  1914.    Reversed  and  remanded.    OpiDion 
filed  October  6»  1915. 

Statement  of  the  Case. 

Action  brought  by  Rhoda  Lenihan,  as  administra- 
trix of  the  estate  of  John  Lenihan,  deceased,  against 
Chicago  Railways  Company  for  negligently  causing 
the  death  of  deceased. 

It  appeared  that  defendant  operated  a  double-track 
street  car  line  on  Western  avenue  in  Chicago,  which 
street  runs  north  and  south,  and  that  on  a  certain  day 
between  six  and  seven  o'clock  in  the  morning,  John 
Lenihan  was  crossing  such  avenue  at  the  intersection 
of  Polk  street.  There  was  some  evidence  that  there 
was  a  wind  blowing  from  the  south,  accompanied  by 
snow  and  rain,  and  one  of  defendant's  street  cars, 
going  south  on  the  west  track  on  Western  avenue,  was 
approaching  the  intersection  of  Polk  street,  at  a  speed 
variously  estimated  by  the  witnesses  at  from  seven 
to  twenty  miles  an  hour.  Lenihan  stepped  off  the  side- 
walk at  the  southeast  corner  of  Polk  street  and  West- 
ern avenue,  and  walked  southwesterly  towards  the 
sidewalk  at  the  northwest  comer  of  said  streets,  there- 
by apparently  following  the  most  direct  course  from 
one  sidewalk  to  the  other.  As  he  reached  the  west  rail 
of  the  west  car  track,  he  was  struck  by  the  street  car 
and  killed.  Whether  he  saw  or  heard  the  car  coming 
is  not  known.  There  was  evidence  tending  to  prove 
that  although  the  motorman  saw  Lenihan  when  the 
latter  first  started  to  cross  the  street,  the  car  being 
then  about  one  hundred  feet  away,  yet  he  merely 
sounded  his  gong,  without  applying  the  brakes,  and 
made  no  effort  to  stop  the  car  until  Lenihan  stepped 
directly  in  front  of  it,  about  twenty  or  twenty-five  feet 
away. 

At  the  trial  a  judgment  of  $2,000  was  entered  in 
favor  of  the  plaintiff,  and  the  defendant  appeals. 

Y6LCXCV10. 
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Chablbs  L.  Mahokt  and  Frank  L.  Ejubtb,  for 
appellant;  W.  W.  Gublby  and  J.  R.  GmLUAMS,  of 
oonnseL 

Samuel  B.  Knro,  Wabwios  A.  Shaw  and  Lewis 
C.  Ball,  for  appellee. 

Mb.  JusnoB  FrroH  delivered  fhe  opinion  of  the  oonrt 

Abstract  of  the  Decision. 

1.  Stbeet  BAILB0A08,  §142* — whcfi  iMtfuction  in  action  for 
injuries  to  a  pedestrian  is  erroneous.  In  an  action  for  the  death  of 
a  pedestrian  struck  by  a  street  car,  an  instruction  stating  that  if  the 
Jury  believed  from  the  evidence  that  the  motorman  saw  the  deceased 
''in  time  to  have  slowed  up  his  car  and  have  prevented  said  collision,** 
then  it  was  the  absolute  duty  of  the  motorman,  as  a  matter  of  law, 
to  do  so,  and  that  his  failure  to  act  in  that  particular  manner  in  this 
case  was  such  negligence,  as  a  matter  of  law,  "as  would  render  the 
defendant  liable"  in  damages,  provided  the  motorman's  failure  to 
so  act  was  the  cause  of  the  accident,  and  that  deceased  was  in  the 
exercise  of  due  care  for  his  own  safety  is  erroneous. 

2.  Stbeet  bailboads,  §  64* — what  is  duty  of  operator  of  street  car. 
It  is  the  duty  of  a  motorman  operating  a  street  car  to  exerdBe 
ordinary  and  reasonable  care,  under  the  circumstances^  to  avoid  a 
collision  with  a  pedestrian  at  a  crossing,  and  what  is  ordinary  and 
reasonable  care  is  a  question  of  fact  for  the  jury. 

8.  Stbeet  bailboads,  §141* — when  instruction  invades  province 
of  fury.  In  an  action  for  personal  injuries  to  a  pedestrian  caused  by 
a  street  car,  it  is  an  invasion  of  the  province  of  the  Jury  to  teU 
them  that  any  particular  act  or  omission  is  such  negligence  as  wiU 
make  the  defendant  liable  as  a  matter  of  law. 


Ninian  H.  Welch,  Administrator,  Appellee,  v.  Ohicago 
City  Railway  Company,  Appellant 

Gen.  No.  20,962. 

1.  Stbeet  bailboads,  §  64* — what  constitutes  negligence  at  erosf> 
ing.  To  drive  an  electric  car  at  a  speed  which  makes  it  impossible 
to  stop  witliin  less  than  twenty-five  feet,  directly  alongside  and  past 
another  car  which  is  standing  at  a  public  street  crossing  unloading 

•See  nilnols  Notes  Dlffeit,  Vols.  XI  to  XY,  And  CamalaftlTc  Qiuirteclrf 
tople  and  tcctkHi  number. 
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paBsengen  is  n^ligence^  since  under  such  circmnstances  a  motorman 
iboold  proceed  slowly  and  cautiously  and  have  his  car  under  such 
control  that  it  could  be  stopped  at  once. 

2L  Stbebt  bailboaos,  §  64* — what  may  he  reUed  on  in  operation  of 
car  at  croBsing.  In  passing  behind  a  street  car  standing  on  one  of 
two  parallel  tracks,  the  view  of  the  car  approaching  from  the  opposite 
direction  on  the  other  track  is  obstructed  by  the  standing  car  until 
the  distance  from  a  place  of  safety  to  one  of  danger  is  but  a  step  or 
two,  and  in  such  case  the  pedestrian  or  passenger  has  a  right  to 
rely  upon  liis  s^ise  of  hearing  as  well  as  of  sight  and  to  expect  the 
approadiing  car  to  give  warning  of  its  approach,  and  to  observe  city 
ordinances  as  to  speed. 

3.  Afpkal  and  ebbob,  §  1411* — when  Appellate  Court  not  fustifled 
in  ditturbing  verdict  of  jury.  Where  there  is  sufficient  evidence  upon 
an  issue  of  fact  to  warrant  its  submission  to  the  Jury,  the  Appellate 
Court  is  not  Justified  in  disturbing  the  verdict  of  the  Jury  upon  that 
issue  unless  such  verdict  is  clearly  and  manifestly  against  the  weight 
of  the  evidence. 

4.  Appeal  and  ebbob,  §  1411* — what  is  duty  of  court  on  appeal  at 
to  verdict.  Where  it  is  assigned  that  a  verdict  is  against  the  weight 
of  the  evidence,  it  is  the  duty  of  the  Appellate  Court  to  examine  and 
weigh  the  evidence,  but  that  duty  does  not  permit  the  court  to  substi- 
tute its  Judgment  for  that  of  the  Jury  on  a  pure  question  of  fiact, 
unless  the  conclusion  of  the  Jury  is  palpably  wrong. 

5.  Appeal  and  ebbob,  §  1411* — when  verdict  will  not  5e  disturbed 
<m  appeaL  Verdict  as  to  negligence  of  street  railway  or  as  to  con- 
tributory negligence  of  person  struck  by  car  while  passing  behind 
another  standing  car,  held  not  manifestly  against  the  weight  of 

erldenca 

G,  iNSTBUonoNs,  §  89 — wh£n  instruction  as  to  number  of  witnesses 
mot  erroneous.  An  instruction,  stating  that  "the  fact  that  the  number 
of  witnesses  testifying  on  one  side  is  larger  than  the  number  testify- 
ing on  the  other  side  does  not  necessarily  alone  determine  the  pre- 
ponderance of  the  evidence  is  on  the  side  for  which  the  larger 
number  testified,"  and  also  stating  the  matters  which  the  Jury  might 
take  into  consideration  in  determining  the  preponderahce  of  the  evi- 
doice,  without  again  referring  to  the  number  of  witnesses,  is  not 
prejudicially  erroneous,  under  the  facts  of  this  case. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon.  Adblob  J. 
Petit,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1914.    Affirmed.    Opinion  filed  October  6,  1915. 

Frank  L.  Ejoetb  and  Watson  J.  Febby,  for  appel- 
lant ;  W.  W.  GuBLBY  and  J.  R.  Guilliams,  of  counsel. 

•8m  miBois  NotM  DIcett,  Vols.  XI  to  XY,  Mid  OmnnUitlTe  <)iiut«ily» 
tople  and  gactlon  Bmnbcr. 
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John  A.  Bloomingston,  for  appellee. 

Mb.  Justice  Fitch  delivered  the  opinion  of  the  court. 

By  this  appeal  the  Chicago  City  Railway  Company, 
appellant,  seeks  to  have  reversed  a  judgment  entered 
against  it  in  the  Circuit  Court  of  Cook  county,  for 
$1,267.67,  in  favor  of  appellee^  the  administrator  of 
the  estate  of  Karolina  Jankus,  deceased,  who  was 
struck  and  killed  by  one  of  appellant's  street  cars  at 
the  intersection  of  Wentworth  avenue  and  Sixty- 
second  street  in  the  city  of  Chicago,  about  6 :30  a.  m., 
on  September  20,  1911.  As  grounds  for  reversal,  ap- 
pellant claims,  first,  that  the  deceased  was  guilty  of 
contributory  negligence;  second,  that  the  verdict  is 
against  the  manifest  weight  of  the  evidence ;  and  third, 
that  the  court  gave  an  improper  instruction  on  behalf 
of  appellee. 

The  deceased  was  a  Russian,  twenty-five  years  of 
age  at  the  time  of  her  death,  unmarried,  and,  prior  to 
her  death,  was  living  with  her  sister  on  Paulina  street, 
near  Forty-fifth  street,  in  Chicago.  She  was  working 
in  a  factory  located  on  LaSalle  street,  just  north  of 
Sixty-second  street.  Wentworth  avenue,  Paulina 
street  and  LaSalle  street  run  north  and  south,  and 
LaSalle  street  at  Sixty-second  street  is  a  block  east  of 
Wentworth  avenue.  Appellant  operates  a  double-track 
electric  street  car  line  on  Wentworth  avenue.  The 
west  track  is  used  for  southbound  cars  and  the  east 
track  for  northbound  cars.  These  tracks  are  five  feet 
apart  and  cars  pass  about  a  foot  from  each  other.  On 
the  morning  of  the  accident  Miss  Jankus,  in  going  to 
her  work,  boarded  one  of  appellant's  street  cars  on 
Wentworth  avenue  in  the  neighborhood  of  her  home. 
The  car  was  well  filled  with  passengers,  among  whom 
were  several  who  were  working  in  the  same  factory 
with  Miss  Jankus.  The  car  in  which  she  was  riding 
stopped  to  let  oflf  passengers  at  or  near  the  south 
crossing  of  Sixty-second  street.    Miss  Jankus  was  the 
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first  to  alight.  She  stepped  down  from  the  rear  plat- 
f onQy  and  walked  around  the  back  end  of  the  car  to  go 
east  on  Sixty-second  street.  As  she  stepped  from 
behind  the  car  that  was  standing  at  the  crossing  she 
was  struck  by  another  car  coming  north  on  the  adjoin- 
ing track,  and  was  thrown  to  the  ground.  Her  cloth- 
ing was  caught  in  the  wheels  of  the  front  truck,  and 
she  was  dragged  along  until  the  car  stopped  north  of 
the  north  crossing.  Three  witnesses,  who  were  im- 
mediately behind  her  when  she  was  hit  by  the  north- 
bound car,  testified  that  they  did  not  hear  any  bell 
ringing  on  that  car  before  the  accident  happened,  that 
when  the  deceased  was  about  on  the  east  rail  of  the 
west  track  she  turned  her  head  and  looked  to  the  south, 
then  moved  forward  two  steps,  and  was  struck  by  the 
car  on  the  other  track.  The  motorman  of  the  north- 
bound car  testified  that  the  deceased  was  hit  by  the 
**grab  handle'*  which  is  located  just  south  of  the  front 
comer  of  the  car ;  but  all  the  other  witnesses  who  saw 
her  at  the  moment  of  the  collision  testified  that  she 
was  struck  by  the  front  end  of  the  street  car,  near  the 
northwest  corner  of  the  car.  The  motorman  also  testi- 
fied that  he  was  sounding  his  gong;  that  he  had  shut 
off  the  power  of  his  motor  before  he  reached  the  cross- 
ing, and  was  *  *  drifting  six  or  seven  miles  an  hour  with 
no  power  on*';  that  when  he  saw  Miss  Jankus  step 
from  behind  the  other  car  he  applied  the  brakes  and 
reversed  the  motor,  coming  to  a  stop  about  thirty-five 
feet  away ;  that  when  he  first  saw  the  deceased  she  was 
ten  or  twelve  feet  away  from  him ;  that  he  could  not 
stop  his  car  within  that  distance  when  going  six  miles 
an  hour ;  that  in  order  to  stop  a  car  in  that  distance  it 
**  would  have  to  be  going  about  two  or  three  miles  an 
hour**;  and  that  **with  the  reverse  lever,  going  at  a 
mile  and  a  half  or  two  miles  an  hour,  you  could  stop  it 
in  from  six  to  seven  feet,  or  maybe  a  couple  of  feet 
less.*'  There  was  other  evidence  tending  to  prove  that 
the  northbound  car  was  moving  at  a  much  higher  rate 
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of  speed  than  seven  miles  an  hour ;  but  whatever  the 
speed  was,  the  motorman  admitted  that  he  did  not  have 
his  car  under  such  control  that  he  could  have  stopped 
it  in  less  than  twenty-five  feet. 

From  this  evidence,  it  seems  clear  to  us  that  if  the 
motprman  had  exercised  ordinary  care,  under  the  cir- 
cumstances, the  accident  would  not  have  occurred.  To 
drive  an  electric  car  at  a  speed  which  makes  it  impos- 
sible to  stop  within  less  than  twenty-five  feet,  directly 
alongside  and  past  another  car  which  is  standing  at  a 
public  street  crossing  unloading  passengers,  is,  to  say 
the  least,  not  a  reasonably  prudent  thing  to  do.  All 
reasonable  minds  must  agree  that  ordinary  care,  under 
such  circumstances,  requires  a  motorman  to  proceed 
slowly  and  cautiously,  and  to  have  his  car  under  such 
control  that  he  could  stop  it  at  once,  if  necessary.  The 
evidence  shows  that  the  cars  passed  so  close  to  each 
other  that  the  deceased  could  not  see  the  approaching 
car  until  it  was  nearly  upon  her.  It  does  not  appear 
from  the  evidence  that  she  was  running,  or  was  un- 
mindful of  her  surroundings.  On  the  contrary,  the 
evidence  tends  to  prove  that  just  before  she  stepped 
in  front  of  the  northbound  car  she  looked  to  the  south 
and  listened  for  the  approach  of  a  car  from  that  direc- 
tion. Seeing  or  hearing  nothing,  she  advanced  two 
steps  and  was  killed. 

Several  cases,  decided  by  another  branch  of  this 
court,  have  been  cited  by  appellant's  counsel,  which 
seem  to  hold  that  under  circumstances  somewhat 
similar  to  those  shown  by  the  evidence  in  this  case, 
the  failure  of  the  person  injured  to  **stop,  look  and 
listen*'  before  stepping  from  one  of  two  parallel  tracks 
to  the  other  is  such  contributory  negligence  as  will  pre- 
clude a  recovery.  None  of  such  cases  holds  in  terms 
that  under  such  circumstances  the  failure  of  the  per- 
son injured  to  stop,  look  and  listen  makes  him  guilty 
of  negligence  per  se,  and  as  a  matter  of  law,  but  in 
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each  of  such  cases  the  conclusion  reached  by  the  court 
is  a  finding  of  fact  from  the  evidence. 

In  several  of  such  cases,  the  case  of  Illinois  Cent. 
R.  Co.  V.  Batson,  81  HL  App.  142,  is  cited  with  ap- 
provaL  In  that  case,  the  court,  after  quoting  from 
sundry  other  cases  in  this  State,  said:  ** These  au- 
thorities, and  many  others  that  might  be  cited,  war- 
rant the  statement  that  while  a  failure  to  look  if  a 
train  is  approaching  is  not  in  law  negligence  per  se, 
it  is  negligence  in  fact,  if  there  are  no  conditions  or 
circumstances  which  excuse  looking.  And  a  jury, 
without  evidence  of  conditions  or  circumstances  which 
excuse  looking,  when  looking  would  disclose  the  danger, 
is  not  warranted  in  finding  that  such  failure  to  look 
is  not  negligence.*'  Conceding  this  to  be  a  fairly  ao- 
cnrate  statement  of  the  rule  in  such  cases,  it  will  be 
seen  that  if  in  any  case  similar  to  that  here  involved, 
there  is  evidence  of  conditions  or  circumstances  which 
excuse  looking,  when  looking  would  have  disclosed  the 
danger,  then  the  mere  failure  to  look  is  not  decisive 
upon  the  question  of  contributory  negligence,  either  as 
a  question  of  fact  or  as  a  question  of  law. 

In  passing  behind  a  street  car  standing  on  one  of  two 
parallel  tracks  which  are  as  near  to  each  other  as  those 
on  Wentworth  avenue,  the  view  of  a  car  approaching 
from  the  opposite  direction  on  the  other  track  is  ob- 
structed by  the  standing  car  until  the  distance  from  a 
place  of  safety  to  one  of  danger  is  but  a  step  or  two. 
In  the  recent  case  of  Stack  v.  East  St.  Louis  d  S.  By. 
Co.,  245  111.  308, 1  N.  C.  C.  A.  687,  the  plaintiff  stepped 
off  the  rear  platform  of  a  car,  passed  around  the  back 
end  of  the  car,  and  was  struck  by  another  car  going  in 
the  opposite  direction.  There  was  evidence  tending  to 
prove  that  the  car  which  struck  the  deceased  was  run- 
ning at  an  excessive  rate  of  speed,  that  no  gong  was 
sounded,  and  that  the  car  which  struck  him  was  within 
two  or  three  feet  of  him  as  he  came  from  behind  the 
other  car.    After  stating  these  conditions  and  circum- 
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stances,  the  court  said:  ^^It  was  possible  for  hinn  (the 
plaintiff)  by  the  exercise  of  a  sufficiently  high  degree 
of  care,  to  have  discovered  the  eastbound  car  and  not 
have  got  in  its  way.  He  had,  however,  a  right  to  rely 
upon  his  sense  of  hearing  as  well  as  of  sight,  and  to 
expect  the  appellant,  in  running  its  car  past  another  car 
stopped  for  the  discharge  of  passengers,  to  give  warn- 
ing and  to  observe  the  ordinance  of  the  city  in  respect 
to  speed.  While  the  negligence  of  the  appellant  did  not 
relieve  the  deceased  from  the  necessity  of  exercising 
care  for  his  own  safety,  it  is  to  be  considered  in  deter- 
mining whether  his  conduct  was  such  as  an  ordinarily 
prudent  man  might  have  adopted  under  the  circum- 
stances, and  that  question  was  properly  submitted  to 
the  jury. ' '    ( Italics  ours. ) 

It  has  been  repeatedly  held — so  often,  in  fact,  that 
a  citation  of  authority  is  unnecessary — ^that  where 
there  is  suflScient  evidence  upon  any  issue  of  fact  in 
any  case  to  warrant  its  submission  to  the  jury,  the  Ap- 
pellate Court  is  not  justified  in  disturbing  the  verdict 
of  the  jury  upon  that  issue,  unless  the  verdict  is  clearly 
and  manifestly  against  the  weight  of  the  evidence. 
Where  it  is  assigned  for  error  in  this  court  that  the 
verdict  is  manifestly  against  the  weight  of  the  evi- 
dence, it  is  the  duty  of  this  court  to  examine  and 
weigh  the  evidence ;  but  this  duty  does  not  require  nor 
permit  this  court  to  substitute  its  judgment  for  that 
of  the  jury  on  a  pure  question  of  fact,  unless  the  court 
can  say  that  the  conclusion  reached  by  the  jury  is  pal- 
pably wrong.  In  this  case,  the  deceased  was  at  a  pub- 
lic crossing.  Her  rights  there  were  equal  to  those  of 
appellant.  She  was  required  to  exercise  ordinary  care 
for  her  own  safety,  and  appellant  was  likewise  re- 
quired to  exercise  ordinary  care  in  the  operation  of  its 
street  cars  to  avoid  injury  to  her.  The  care  required 
of  the  deceased  was  no  greater  that  that  required  of 
appellant.  If  appellant's  motorman  had  been  exer- 
cising ordinary  care,  the  accident  would  not  have  hap- 
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pened.  If  the  deceased  had  used  extraordinary  care, 
doubtless  the  accident  would  not  have  happened.  She 
had  a  right,  however,  as  is  said  in  the  Stack  case,  supra, 
to  rely  upon  her  sense  of  hearing  as  well  as  of  sight, 
and  to  expect  the  appellant,  in  running  its  cars  past 
another  car  stopped  for  the  discharge  of  passengers, 
to  give  warning  and  to  proceed  with  such  speed  as  the 
circumstances  reasonably  required. 

We  therefore  conclude  that  upon  the  facts  of  this 
case  the  verdict  of  the  jury  is  not  manifestly  against 
the  weight  of  the  evidence,  either  as  to  the  negligence  of 
the  defendant  or  as  to  the  alleged  contributory  negli- 
gence of  the  deceased. 

Complaint  is  also  made  that  the  court  erred  in  giv- 
ing an  instruction,  in  which,  after  stating  that  **the 
fact  that  the  number  of  witnesses  testifying  on  one 
side  is  larger  than  the  number  testifying  on  the  other 
side  does  not  necessarily  alone  determine  the  prepon- 
derance of  the  evidence  is  on  the  side  for  which  the 
larger  number  testified,'^  the  matters  which  the  jury 
may  take  into  consideration  in  determining  the  pre- 
ponderance of  the  evidence  were  enumerated,  without 
again  referring  to  the  number  of  witnesses.  It  is  true 
that  more  witnesses  testified  on  the  side  of  appel- 
lant than  on  the  side  of  appellee,  but  an  examina- 
tion of  their  evidence  discloses  the  fact  that  practically 
the  same  number  of  witnesses  testified  on  each  side 
as  to  the  essential  and  important  facts  regarding  the 
accident.  For  the  reasons  stated  by  Mr.  Justice  Scan- 
Ian  in  the  recent  opinion  in  the  case  of  Christ  v.  Chi- 
cago Rys.  Co.,  191  HI.  App.  69,  we  think  the  giving  of 
this  instruction  was  not  prejudicial  error  in  this  case. 

For  the  reasons  indicated,  the  judgment  of  the  Cir- 
cuit Court  will  be  afl5rmed. 

Affirmed. 
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Damiani  v.  Proulx,  195  111.  App."  154. 

Joseph  Damiani  et  al.,  Executors,  Defendants  in  Error, 
V.  Theodore  Ftoulx,  Plaintiff  in  Error. 

Gen.  No.  20|491.    (Not  to  be  reported  in  fnIL) 

Error  to  the  Municipal  Court  of  Chicago ;  the  Hon.  John  J.  RooinEr, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  October 
term,  1014.    Affirmed.    Opinion  filed  October  6,  1015. 

Statement  of  the  Case. 

Suit  by  Joseph  Damiani,  Frank  De  Trana  and  Alex- 
ander De  Trana,  executors  of  the  last  will  and  test- 
ament of  Joseph  De  Trana,  deceased,  against  Theodore 
Proulx,  to  recover  upon  a  promissory  note  exe- 
cuted by  defendant,  payable  to  the  order  of  the  said 
Joseph  De  Trana,  now  deceased.  The  statement  of 
claim  set  forth  that  plaintiffs  were  the  executors  of 
the  last  will  and  testament  of  the  said  Joseph  De 
Trana,  deceased,  duly  appointed  by  the  Probate  Court 
of  Cook  county.  It  also  set  out  the  note  in  full,  a  copy 
of  which  was  attached  to  and  made  a  part  thereof.  To 
this  statement  of  claim  defendant,  who  is  an  attorney 
of  law,  filed  an  affidavit  of  merits  wherein  he  did  not 
deny  the  execution  of  the  said  note,  but  claimed  to 
have  paid  on  said  note  the  sum  of  $50;  and  further, 
that  there  was  due  him  from  the  said  De  Trana,  by 
reason  of  legal  services  rendered  and  disbursements 
advanced,  the  sum  of  $199.  Also,  on  the  same  date 
defendant  filed  a  '^statement  and  affidavit  of  claim  on 
set-off/'  which  was  but  a  repetition  of  his  affidavit  of 
merits. 

No  affidavit  of  merits  was  filed  by  the  plaintiffs  to 
this  statement  and  affidavit  of  claim  on  set-off. 

On  the  trial  below,  before  the  court  without  a  jury, 
the  court  found  the  issues  against  the  defendant  and 
assessed  the  plaintiffs '  damages  in  the  sum  of  $359.10, 
and  judgment  for  said  amount  was  entered  thereon, 
to  reverse  which  the  defendant  has  sued  out  this  writ 
of  error. 
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Cybus  J.  Wood,  for  plaintiff  in  error. 

Fltkk  &  Lyon,  for  defendants  in  error. 

Mb.  Justice  Pam  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Witubssbs,  §  95* — when  evidence  of  witness  incompetent.  In 
a  suit  by  an  executor  on  a  promissory  note  payable  to  a  deceased 
p&Bon,  testimony  of  the  defendant  that  he  had  paid  part  of  the  note 
to  deceased  was  incompetent  nnder  Hnrd*s  Hev.  St  1911,  ch.  51, 
sec  2  (J.  ft  A.  15519),  defendant  being  an  adverse  witness  on  his 
own  behalf. 

2.  EzECXTTOiis  Ain>  ADMINI6TBAT0B8,  §227* — When  presentation  of 
daim  necessary.  In  a  salt  by  an  executor  on  a  promissory  note  pay- 
able to  a  deceased  person,  evidence  of  the  defendant  that  he  had 
rendered  legal  service  to  the  deceased  was  properly  excluded,  since 
before  a  daim  for  services  could  be  set  off,  the  claim  of  def^idant 
should  have  been  presented  to  the  Probate  Court  for  allowance. 

S.  Appeal  and  krbco,  §  452* — what  must  he  proved  at  trial.  The 
Appelate  Court  cannot  take  Judicial  notice  of  rules  of  the  Municipal 
Court 

4.  Municipal  Coubt  of  Chicago,  §  13* — what  is  effect  of  appearance 
and  affidavit  of  merits.  In  a  suit  by  an  executor  on  a  promissory 
note  payable  to  a  deceased  person,  where  the  defendant  entered  his 
appearance  and  filed  an  affidavit  of  merits  and  a  statement  and 
affidavit  of  claim  on  set-off,  such  appearance  was  in  the  nature  of  a 
plea  of  general  issue,  and  the  affidavit  of  merits  and  plea  of  set-ofT 
constituted  notice  of  his  defense. 

5.  Executors  and  administratobs,  §803* — when  capacity  of 
executor  to  sue  not  put  in  issue.  In  a  suit  on  a  promissory  note  by 
an  executor,  where  the  defendant  in  his  statement  and  affidavit  of 
daim  on  set-off  did  not  deny  that  plaintiffs  had  been  appointed 
executors,  such  representative  character  of  the  plaintiffs  was  not  put 
in  issue  but  was  admitted. 


•See  miBois  Not««  Wgett,  Vols,  XI  te  XY,  Mid  CmmiUitlTe  Quarterly,  eame 
teple  ABd  seetloa  munber. 
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Fekete  v.  Nowak,  195  111.  App.  156. 

Joseph  Fekete,  Plaintiff  in  Error,  v.  Arthur  Nowak, 

Defendant  in  Error. 

Gen.  No.  20,522.    (Not  to  be  reported  in  fuIL) 

Error  to  the  Municipal  Court  of  Chicago ;  the  Hon.  C.  H.  Bowles, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  October 
term,  1914.    Affirmed.    Opinion  filed  October  6,  1915. 


Statement  of  the  Case. 

Action  of  forcible  entry  and  detainer  brought  in 
the  Municipal  Court  of  Chicago  by  Joseph  Fekete 
against  Arthur  Nowak,  to  recover  possession  of  prem- 
ises occupied  as  a  saloon,  known  as  No.  1959  West 
Grand  avenue,  Chicago.  While  the  defendant  and  one 
Balazs  were  joined  as  defendants  in  the  summons  and 
both  served,  the  defendant  alone  entered  an  appear- 
ance and  the  case  proceeded  to  trial  against  him.  On 
the  trial  below,  the  jury,  under  an  instruction  by  the 
court,  returned  a  verdict  finding  the  defendant  not 
guilty,  upon  which  verdict  judgment  was  entered 
against  the  plaintilBf  for  costs,  to  reverse  which  the 
plaintiff  has  sued  out  this  writ  of  error. 

Aabon  Soble,  for  plaintiff  in  error. 

Max  Ltjsteb,  for  defendant  in  error;  J.  Ambbosb 
Geabon,  of  counsel. 

Me.  Justice  Pam  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

Contracts,  §  387* — when  breach  of  contract  not  ihoton^  Where  a 
lessor  of  premises  used  for  a  saloon  entered  into  a  contract  with  the 
lessee  by  which  the  lessee  was  to  buy  beer  from  the  lessor  provided 
that  "fifty  per  cent  of  other  popular  brands  of  bottled  beer'*  mi^^t 
be  sold  by  the  lessee,  and  such  lessor  claimed  that  there  was  a  breach 
of  the  contract  and  offered  to  prove  that  the  lessee  had  not  purchased 
bottled  beer  from  the  lessor  for  two  months,  such  offer  of  evidence 

•See  niJnoIs  Notes  Dlseat,  VoU.  XI  to  XV,  and  CnmulatlTe  Quftrterly.  Mune 
topic  and  section  nomber. 
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was  InsaffideDt  to  show  a  breach  of  the  contract,  since  the  lessee 
might  haye  had  sufficient  beer  on  liand  or  might  not  have  sold  bottled 


Warren  Land  Company,  Appellee,  v.  Chicago,  St.  Paul, 
Minneapolis  &  Omaha  Railway  Company,  Appel- 
lant. 

Gen.  No.  20,598. 

1  Carbiebs,  §  102* — when  carrier  liable  for  delay.  A  carrier  is 
liable  for  delay  in  the  shipment  of  merchandise,  even  though  increased 
traffic  causes  such  delay,  and  the  shipper  knows  of  the  increased 
traffic,  where  such  carrier  continues  to  receive  shipments  without 
giving  notice  that  they  would  be  accepted  subject  to  delay. 

2l  Cabriebs,  §  102* — what  is  duty  of  carrier  when  delay  may  he 
anticipated.  A  carrier  lias  no  right  to  accept  shipments  which  the 
law  presumes  will  be  delivered  within  a  reasonable  time  unless 
otherwise  stipulated,  when  it  knows  or  by  the  exercise  of  reasonable 
care  should  know  that  delay  is  inevitable. 

3.  Cabbiebs,  §  106* — what  will  he  presumed  in  action  for  delay  in 
shipment.  It  will  be  presumed  that  a  carrier  by  the  exercise  of 
reasonable  care  should  have  had  knowledge  of  a  congested  condition 
of  traffic  in  shipments  of  hay,  when  similar  conditions  existed  during 
several  years  prior  thereto. 

4.  Cabbiebs,  §100* — what  is  not  excuse  tor  delay  in  shipment. 
Where  a  bill  of  lading  provided  for  storage  of  property  shipped  if 
Dot  removed  by  the  consignee  within  a  certain  period,  a  contention 
of  the  carrier  in  a  suit  by  the  consignee  for  delay,  that  such  delay  was 
caused  by  the  congested  condition  of  the  terminal  tracks  due  to-  the 
failure  of  consignee  to  remove  the  goods  which  arrived,  would  not 
excuse  the  carrier's  delay. 

5.  Cabbiebs,  §110* — what  is  measure  of  damages  for  delay  at 
common  law.  At  common  law  the  measure  of  damages  in  case  of  a 
delayed  stiipment  Is  the  difference  between  the  market  value  of  the 
goods  at  the  time  and  place  they  should  have  been  delivered  and  the 
value  at  the  time  and  place  of  actual  delivery. 

6.  Cabbiebs,  §108* — when  evidence  as  to  damages  lor  delay 
insutHcient.  In  an  action  for  delay  in  a  shipment  of  hay  by  a  carrier, 
where  the  plaintiff  introduced  evidence  as  to  the  value  of  such  hay  at 
the  time  and  place  of  shipment,  but  gave  no  evidence  as  to  the  value 


•See  minoie  Notes  Digest,  Vols.  XI  to  XV,  «nd  CmnuUitlTe  Quarterly,  same 
teple  aad  sectJoa  number. 
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at  the  time  and  place  it  should  have  been  delivered,  there  was  no 
evidence  from  which  the  Jnry  could  arrive  at  the  proper  measure  of 
damages,  and  an  instruction  as  to  the  measure  of  damages  was 
erroneous. 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  J.  E. 
HiLLSKOTTEB,  Judgo,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Reversed  and  remanded.  Opinion  filed 
October  6, 1915. 

Statement  by  the  Court.  This  was  an  action 
brought  in  the  County  Court  of  Cook  county  by  the 
Warren  Land  Company,  appellee,  hereinafter  referred 
to  as  the  plaintiff,  against  the  Chicago,  St.  Paul,  Min- 
neapolis &  Omaha  Bailway  Company,  appellant,  here- 
inafter designated  as  the  defendant,  for  damages 
because  of  delay  in  the  arrival  of  four  carloads  of  hay 
delivered  by  plaintiff  to  the  defendant  at  Warrens, 
Wisconsin,  for  shipment  to  Chicago,  Illinois,  during 
the  month  of  May,  1912.  The  declaration  consisted  of 
four  counts,  and  the  gravamen  of  the  charge  in  each 
count  was  substantially  the  same,  namely,  that  on  cer- 
tain days  in  May,  1912,  plaintiff  delivered  certain 
quantities  of  baled  hay  for  transportation  to  Chicago, 
and  that  the  defendant  did  not  perform  its  duty  in 
regard  to  said  shipment  but  negligently  delayed  the 
carriage  and  delivery  thereof  to  the  consignee  at  Chi- 
cago for  a  time  beyond  what  was  reasonable,  whereby 
as  a  direct  consequence  of  the  said  wrongful,  negligent 
and  careless  conduct  of  the  defendant,  the  market  value 
of  said  hay  greatly  depreciated  and  declined  from 
what  it  would  have  been  if  said  hay  had  been  carried 
and  delivered  by  the  defendant  to  the  consignee  at  Chi- 
cago within  a  reasonable  time. 

To  this  declaration  a  plea  of  general  issue  was  filed, 
and  on  the  trial  below  the  jury  returned  a  verdict  in 
favor  of  the  plaintiff  for  $265,90,  upon  which  verdict 
the  court  entered  judgment^  to  reverse  which  defendant 
has  prosecuted  this  appeal. 
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Charles  A«  Vilas  and  Ira  C.  Belden,  for  appellant ; 
William  G.  Wheeler,  of  coxmseL 

Lewis  S.  Eaton,  for  appellee. 

Me.  Justice  Pam  delivered  the  opinion  of  the  conrt. 

On  the  trial  below,  plaintiff  offered  in  evidence  the 
four  bills  of  lading  covering  the  shipments  in  question, 
all  of  which  were  alike  in  form  differing  only  as  to  the 
car  numbers  and  quantities  of  hay  shipped.  The  delay 
complained  of  in  the  declaration  and  proven  by  the  evi- 
dence, consisted  of  the  time  that  elapsed  between  the 
date  of  arrival  of  the  cars  upon  the  terminals  of 
the  Chicago  &  Northwestern  Bailway,  the  connecting 
and  final  carrier,  and  the  time  the  cars  were  placed 
upon  the  team  track  for  unloading.  The  dates  of 
arrival  of  the  cars  upon  the  terminal  of  the  Chicago  & 
Northwestern  Railway  were  stipulated.  The  dates  of 
placement  upon  the  team  track  for  unloading  were 
proven  by  the  plaintiff.  The  plaintiff  in  its  declaration 
set  forth  the  number  of  days  the  delivery  of  each  car 
was  delayed.  Defendant  admitted  the  delay  proven  in 
the  arrival  of  the  cars  on  the  terminal  tracks  and  the 
time  of  their  placement  on  the  team  track ;  but  in  expla- 
nation of  this  delay,  offered  evidence  showing  that  dur- 
ing the  months  of  May  and  June,  1912  (the  period 
during  which  the  shipment  of  the  hay  in  question  was 
made),  there  was  an  unusual  and  extraordinary  quan- 
tity of  hay  shipped  to  Chicago  over  the  line  of  the 
Chicago  &  Northwestern  Eailway  Company ;  that  dur- 
ing the  said  months  there  were  from  530  to  540  cars 
on  hand  at  the  Chicago  &  Northwestern  terminal  at 
Chicago  which  could  not  be  delivered  to  its  team  tracks 
because  the  latter  were  constantly  filled  to  capacity. 
Evidence  was  also  offered  to  show  that  no  discrimina- 
tion was  made  in  favor  of  any  other  commodity  shipped 
during  this  period.  Certain  tabulated  statements  and 
statistics  were  offered  in  evidence,  and  objections  to 
their  admission  were  sustained,  and  from  an  examina- 
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tion  of  the  record,  we  think  properly  so.  Such 
evidence  was  at  best  merely  cumulative,  being  compila- 
tions in  tabular  form,  of  conditions  with  reference  to 
the  unusual  and  unprecedented  congestion  testified  to 
by  the  various  witnesses  on  behalf  of  the  defendant. 

The  defendant  contends  that  as  such  testimony  was 
not  contradicted,  it  should  have  been  considered  by  the 
court  as  a  complete  defense  to  the  claim  of  the  plain- 
tiff ;  and  in  support  thereof  cites,  among  other  authori- 
ties, several  Illinois  cases.  These  cases,  however,  as 
we  read  them,  are  so  dissimilar  in  the  facts  that  they 
can  have  no  application  to  the  case  at  bar.  The  court, 
in  its  instruction,  placed  before  the  jury  the  correct 
principles  of  law  applicable  to  the  line,  of  evidence 
offered  in  defense  of  plaintiff's  claim.  In  connection 
with  this  instruction,  we  must  consider  the  further  tes- 
timony in  evidence,  that  this  congested  condition  which 
defendant  stated  was  unusual  and  unprecedented,  was 
one  which  had  prevailed  not  only  during  the  year  1912, 
but  also  during  the  years  1910-1911 ;  furthermore,  there 
was  no  evidence  to  show  that  defendant  had  called 
plaintiff's  attention  to  this  condition  or  had  accepted 
the  shipment  subject  to  the  delay  by  reason  of  these 
conditions.  While  defendant  argues  that  the  repre- 
sentative of  the  plaintiff  in  Chicago  knew  of  such  con- 
dition and  that  this  constituted  notice  to  the  plaintiffs, 
yet  the  decisions  hold  that  knowledge  even  by  the 
plaintiffs  themselves  would  not  bar  a  recovery  where 
the  carrier  knowingly  continues  to  receive  shipments 
without  notifying  the  shipper  that  the  shipment  would 
be  accepted  subject  to  delay  in  delivery. 

The  holding  of  this  property  by  the  defendant  upon 
its  terminal  tracks  is  not  unlike  holding  same  in  stor- 
age. Defendant  admits  that,  located  as  these  cars 
were  on  its  terminal  tracks,  they  were  inaccessible,  and 
only  when  placed  on  the  team  track  could  the  consignee 
make  disposition  of  the  shipment  for  the  shipper.  De- 
fendant had  no  right  to  accept  shipments  (which  the 
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law  presmnes  will  be  delivered  within  a  reasonable 
time  nnless  otherwise  stipulated)  when  it  knew,  or  by 
the  exercise  of  ordinary  care  should  have  known,  that 
delay  was  inevitable.  And  in  view  of  the  evidence  that 
similar  conditions  prevailed  on  defendant's  terminal 
tracks  during  several  years  previously  thereto,  it  is 
fair  to  presume  that  by  the  exercise  of  reasonable  care, 
the  defendant  should  have  had  knowledge  of  this  con- 
gested condition.  Great  Western  Ry.  Co.  of  Canada  v. 
Burns,  60  111.  2SA\  Illinois  Cent.  B.  Co.  v.  Cohb,  Christy 
&  Co.,  64  HI.  128. 
Section  5  of  the  bill  of  lading  provided  as  follows : 
**  Property  not  removed  by  the  party  entitled  to  re- 
ceive it  within  forty-eight  hours  (exclusive  of  legal 
holidays)  after  notice  of  its  arrival  has  been  duly  sent 
or  given  may  be  kept  in  car,  depot,  or  place  of  delivery 
of  the  carrier,  or  warehouse,  subject  to  a  reasonable 
charge  for  storage  and  to  carrier's  responsibility  as 
warehouseman  only,  or  may  be,  at  the  option  of  the 
carrier,  removed  to  and  stored  in  a  public  or  licensed 
warehouse  at  the  cost  of  the  owner  and  there  held  at 
the  owner's  risk  and  without  liability  on  the  part  of 
the  carrier.    *    *    *" 

Therefore,  the  additional  claim  made  by  defendant  that 
the  congestion  was  due  to  the  failure  of  the  consignee 
of  this  particular  shipment,  and  of  consignees  of  other 
shipments,  to  unload  the  cars  after  they  were  placed 
npon  the  team  track  would  not  excuse  defendant's  de- 
lay, as  it  had  by  its  contract  expressly  provided  a 
remedy  to  relieve  a  condition  brought  about  by  the 
failure  of  consignees  to  unload  cars  after  they  were 
placed  on  the  team  track.  Even  without  such  pro- 
vision as  contained  in  section  5  of  the  bill  of  lading, 
imder  Illinois  Cent.  R.  Co.  v.  Cohb,  Christy  <&  Co., 
supra,  delay  on  the  part  of  a  shipper  or  his  representa- 
tive, in  unloading  cars  placed  on  the  team  track,  does 
not  excuse  the  defendant.  Every  benefit  that  the  de- 
fendant was  entitled  to  under  its  evidence  was  given 
it  by  the  court  in  its  instruction  to  the  jury,  who,  by 
Vol.  cxcvn. 
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their  verdict,  were  evidently  of  the  opinion  that  such 
evidence  did  not  absolve  the  defendant  from  the  negli- 
gence charged  in  the  declaration.  And  after  a  careful 
examination  of  the  record,  we  believe  the  jury  were 
warranted  in  arriving  at  that  conclusion. 

Defendant,  however,  complains  of  the  instruction 
with  reference  to  the  measure  of  damages,  which,  as 
given  by  the  court  in  its  instruction,  was  based  upon 
the  first  paragraph  of  section  3,  which  is  as  follows: 

**The  amount  of  any  loss  or  damage  for  which  any 
carrier  is  liable  shall  be  computed  on  the  basis  of  the 
value  of  the  property  (being  the  bona  fide  invoice 
price,  if  any,  to  the  consignee,  including  the  freight 
charges,  if  prepaid)  at  the  place  and  time  of  shipment 
under  this  bill  of  lading,  unless  a  lower  value  has  been 
represented  in  writing  by  the  shipper  or  has  been 
agreed  upon  or  is  determined  by  the  classification  or 
tariffs  upon  which  the  rate  is  based,  in  any  of  which 
events  such  lower  value  shall  be  the  maximum  amount 
to  govern  such  computation,  whether  or  not  such  loss 
or  damage  occurs  from  negligence.  * ' 

There  can  be  no  doubt  that  at  common  law  the  meas- 
ure of  damages,  in  case  of  a  delayed  shipment,  is  the 
difference  between  the  market  value  of  the  goods  at 
the  time  and  place  they  should  have  been  delivered  and 
the  value  at  the  time  and  place  of  actual  delivery. 
Plaintiff,  however,  contends  that  the  parties,  by  sec- 
tion 3  of  the  bill  of  lading,  provided  for  a  different 
measure  of  damages,  namely,  the  difference  between 
the  value  at  the  place  and  time  of  shipment,  plus  the 
freight  charges,  and  the  value  of  the  property  at  the 
time  and  place  of  actual  delivery.  Defendant  insists, 
however,  that  said  section  3  has  no  reference  to  any 
loss  or  damage  arising  from  delay,  but  only  to  loss  or 
damage  sustained  by  the  goods  themselves,  namely,  to 
the  substance  of  the  property  shipped;  and  that  the 
measure  of  damages  for  the  delay  in  question  is  the 
one  that  prevails  at  common  law.  We  have  already  set 
out  that  part  of  section  3  upon  which  plaintiff  relies 
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in  support  of  its  contention.  Defendant  argues  that 
the  other  paragraphs  in  the  same  section  show  con- 
clusively that  the  loss  or  damage  referred  to  in  the 
paragraph  relied\upon  by  plaintiff  does  not  apply  to 
damage  by  reason  of  delay.  The  said  section  3,  after 
the  paragraph  already  set  out,  provides  as  follows : 

'^  Claims  for  loss,  damage,  or  delay  must  be  made  in 
writing  to  the  carrier  at  the  point  of  delivery  or  at  the 
point  of  origin  within  four  months  after  delivery  of 
the  property.  ♦  ♦  ♦  Unless  claims  are  so  made 
the  carrier  shall  not  be  liable. 

*'Any  carrier  or  party  liable  on  account  of  loss  or 
damage  to  any  of  said  property  shall  have  the  full 
benefit  of  any  insurance  that  may  have  been  effected 
upon  or  on  account  of  said  property,  so  far  as  this  shall 
not  avoid  the  policies  or  contracts  of  insurance.'' 

Defendant  points  out  that  the  absence  of  the  word 
** delay''  in  the  paragraph  relied  upon  by  the  plaintiff, 
and  its  presence  in  the  paragraph  immediately  follow- 
ing, is  an  indication  that  the  word  ** delay"  was  inten- 
tionally omitted  in  the  preceding  paragraph,  because, 
obviously,  damage  occurring  to  a  party  by  reason  of 
delay  cannot  properly  or  logically  be  measured  by  the 
value  at  the  point  of  origin.  We  believe  there  is  much 
force  in  this  contention.  In  an  action  for  damages 
occasioned  by  delay,  necessarily  there  must  be  proof  of 
the  value  of  the  property  at  the  time  and  place  it 
should  have  been  delivered,  for,  without  such  evidence, 
proof  of  the  value  of  the  property  when  actually  deliv- 
ered establishes  nothing,  for  unless  it  appears  that  the 
value  of  the  property  at  the  time  and  place  it  should 
have  been  delivered  was  more  than  the  value  of  the 
goods  at  the  time  of  actual  delivery,  the  delay  could  not 
have  resulted  in  any  damage.  Moreover,  the  conclud- 
ing paragraph  which  refers  to  the  right  of  the  carrier 
or  party  liable,  to  have  the  benefit  of  insurance  effected 
upon  or  on  account  of  said  property,  lends  additional 
force  to  this  construction.  It  therefore  appears  to  us 
that  the  contention  of  the  defendant  that  section  3  of 
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the  bill  of  lading  has  no  application  to  damage  caused 
by  delay  of  the  shipment  is  not  only  reasonable  and 
just,  but  that  any  other  construction  would  be  incon- 
sistent with  reason  and  lead  to  confusion  in  arriving  at 
the  proper  damages. 

Plaintiff,  in  offering  evidence  as  to  the  damages  sns-v 
tained  by  it,  introduced  evidence  only  with  reference 
to  the  value  of  the  property  at  the  time  and  place  of 
shipment,  giving  no  evidence  whatever  as  to  the  value 
thereof  at  the  time  and  place  it  should  have  been 
delivered.  The  court,  in  its  instruction  to  the  jury, 
adopted  the  measure  of  damages  contended  for  by  the 
plaintiff,  refusing  that  contended  for  by  the  defendant. 
Clearly,  therefore,  not  only  did  the  court  improperly 
instruct  the  jury,  but  there  was  no  evidence  from  which 
the  jury  could  have  arrived  at  the  proper  measure  of 
damages.  Klass  Commission  Co.  v\  Wabash  R.  Co.,  80 
Mo.  App.  164 ;  Byers  v.  Southern  Exp.  Co.,  165  N.  C. 
542;  Morrow  v.  Missouri  Pacific  Ry.  Co.,  140  Mo.  App. 
200.  Therefore,  the  judgment  must  be  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 


Harry  A.  Rezek,  Plaintiff  in  Error,  v.  Fred  Orosch  et 

al.,  Defendants  in  Error. 

Gen.  No.  20,623.    (Not  to  be  reported  in  fnlL) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Gkorob  J. 
Cowing,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1914.    Affirmed.    Opinion  filed  October  6,  1915. 

Statement  of  the  Case. 

Suit  by  Harry  A.  Bezek  against  Fred  Grosch,  W.  L. 
Hoffman  and  Oscar  Heineman  to  recover  for  the  value 
of  services  alleged  to  have  been  rendered  in  connection 
with  the  sale  of  certain  realty  situated  at  the  southwest 
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comer  of  Armitage  and  Fairfield  avenues  in  the  city 
of  Chicago.  Upon  the  trial  before  the  court  without  a 
jury,  the  plaintiff  dismissed  as  to  the  defendants  W. 
L  Hoffman  and  Oscar  Heineman,  and  the  case  having 
proceeded  against  Grosch  alone,  the  court  found  the 
issues  for  the  defendant,  in  whose  favor  judgment  for 
costs  was  rendered,  to  reverse  which  plaintiff  has  sued 
out  this  writ  of  error. 

Gustavb  Neuberg,  for  plaintiff  in  error. 

BowERSOCK  &  Stilwell,  for  defendants  in  error. 

Mr.  Justice  Pam  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

L  Appeal  and  ebbob,  { 1242* — when  party  cannot  complain  of 
ditmUsal,  An  order  of  dismissal  as  to  one  defendant  cannot  be 
reriewed  when  such  dismissal  was  entered  on  the  motion  of  the 
party  complaining. 

2.  Appeal  and  ebbob,  S  1414* — when  finding  of  court  witt  not  be 
diMtwrbed  on  appeal.  In  an  action  for  commissions,  a  conclusion  of 
tbe  trial  court  that  a  real  estate  broker  had  not  proven  his  case  by 
a  preponderance  of  evidence  will  not  be  disturbed  on  appeal,  it  appear- 
ing that  such  conclusion  was  not  clearly  and  manifestly  against  the 
weight  of  evidence. 


Frederick  W.  Orapperhaos  and  Reginald  C.  Russell^ 
trading  as  Orapperhaos^  Russell  &  Company^  Appel- 
lants^  v.  John  M.  Taylor^  Appellee. 

GeiL  No.  20,649.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  John  R. 
Cavkblt,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1914.    Affirmed.    Opinion  filed  October  6, 1915. 

Statement  of  the  Case. 

Action  brought  in  the  Municipal  Court  of  Chicago 
by  Frederick  W.  Grapperhaus  and  Reginald  C.  Eussell, 

•8m  miauls  Notes  Dtoett,  Tola.  XI  to  XT,  and  CnmnlatlTe  Qnartorly,  Mme 
tople  and  Mctkai  nimiber. 
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partners  trading  as  Grapperhans,  Bussell  &  Company, 
against  John  M.  Taylor  for  real  estate  commissions 
claimed  to  be  due  from  defendant  in  bringing  about  an 
exchange  of  properties  between  the  defendant  and  one 
Nicholas  Hunt.  On  the  trial  below  the  jury  returned 
a  verdict  in  favor  of  the  defendant,  upon  which  the 
court  entered  judgment,  to  reverse  which  plaintiff  has 
prosecuted  this  appeal. 

AsHORAPT  &  AsHCBAPT,  for  appellants;  Chables  F. 
Bathbun,  of  counseL 

C.  D.  Leb,  for  appellee. 

Mb.  Jxtstiob  Fam  delivered  the  opinion  of  the  court. 


Abstract  of  the 

1.  Bbokebs,  S98* — what  ia  question  of  fact  in  action  for  conv- 
pensation.  The  question  whether  a  real  estate  broker  was  the  pro- 
curing cause  in  bringing  about  a  transfer  of  property  is  a  question 
of  fact  for  the  Jury. 

2.  Appeal  and  ebrob,  §  1411* — when  finding  of  jury  not  disturbed 
on  appeoL  A  finding  of  the  jury  will  not  be  disturbed  on  appeal 
unless  clearl7  and  manifestly  against  the  weight  of  the  evidence. 

3.  Bbokebs,  §29* — what  broker  is  entitled  to  compensation. 
Where  an  owner  of  property  employs  several  real  estate  brokers  to 
sell  such  property,  the  broker  whose  eflTorts  actually  bring  about  the 
sale  is  the  broker  who  is  entitled  to  the  commission. 


Samuel  Atkins,  Defendant  in  Error,  v.  William  Smith, 

Plaintiff  in  Error. 

Gen.  No.  20,666.    (Not  to  be  reported  in^  full) 

Brror  to  the  Municipal  Court  of  Chicago;  the  Hon.  Robebt  H. 
SooTT^  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  Ck!tober  term,  1914.    Affirmed.    Opinion  ffled  October  6, 1915. 

*8ee  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  CnmalntlTe  QoArtorly, 
topic  and  section  number. 


Chicago— FiBST  Distbict — October,  1915.     167 

Smolen  v.  Ziemba  et  aL,  195  111.  App.  167. 

Statement  of  the  Case. 

Suit  by  Samuel  Atkins  against  William  Smith  for 
services  rendered  in  reporting  a  case  wherein  defend- 
ant was  attorney  for  the  plaintiff.  On  the  trial  below 
before  the  court  without  a  jury^  the  court  found  the 
issues  for  the  plaintiff  and  entered  judgment  against 
the  defendant  for  $19.75,  to  reverse  which  the  de- 
fendant has  sued  out  this  writ  of  error. 

William  C.  Smith>  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Mb.  Justice  Pam  delivered  the  opinion  of  the  court 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbob,  S  1414* — when  finding  of  trial  court  not  dis- 
turbed on  appeal.  A  finding  of  a  trial  court  that  services  of  a  court 
stenographer  were  rendered  to  an  attorney  instead  of  his  client  will 
not  be  disturbed  on  appeal,  it  appearing  that  such  finding  was  not 
clearly  and  manifestly  against  the  weight  of  the  evidence. 

2.  New  tbial,  §76* — when  properly  denied.  A  motion  for  new 
trial  on  the  ground  of  newly  discovered  evidence  is  properly  denied 
where  the  affidavits  show  that  such  evidence  Is  merely  cumulative, 
and  there  is  nothing  to  show  that  the  party,  at  the  trial,  attempted 
to  secure  Buch  evidence,  or  asked  for  a  continuance  to  obtain  it 


Anna  J.  Smolen,  Defendant  in  Error,  v.  Michael 
Ziemba  and  Mrs.  llichael  Ziemba,  Plaintiffs  in 
Error. 

GeiL  No.  20,677.    (Not  to  be  reported  in  fnlL) 

BSrror  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  S. 
TjJL  But,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
tlie  October  term,  1914.  Reversed  and  remanded.  Opinion  filed 
Octdbest  Q,  1915. 


miBols  Notes  Dtoest,  Vols.  XI  to  XV,  and  CmnulatlTe  Qimrterly,  same 
t«ple  and  aeetloa  iinmber. 
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Statement  of  the  Case. 

Proceeding  in  the  Municipal  Court  of  Chicago  by 
Anna  J.  Smolen  against  Michael  Ziemba  and  Mrs. 
Michael  Ziemba,  for  the  unlawful  taking  and  convert- 
ing to  their  own  use  of  a  piano  belonging  to  the  plain- 
tiff, of  the  value  of  $175.  The  defendants  contended 
that  the  piano  was  kept  by  them  at  the  plaintiff's 
request  and  that  the  plaintiff  had  refused  to  remove  it 
when  requested.  Upon  the  trial  below,  before  the  conrt 
without  a  jury,  the  court  found  the  issues  in  favor  of 
the  plaintiff  and  assessed  her  damages  in  the  sum  of 
$150  and  costs,  for  which  amount  judgment  was 
entered,  to  reverse  which  defendants  have  sued  out 
this  writ  of  error. 

Jones,  Kbbnbb  &  Posvic,  for  plaintiffs  in  error; 
Db  Witt  C.  Jones,  of  counsel 

No  appearance  for  defendant  in  error. 

Mb.  Justice  Pam  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Tboveb  and  COI7TEB8ION,  {30* — wheti  demand  for  property 
alleged  to  he  converted  U  necessary.  In  an  action  for  the  conversioii 
of  a  piano,  where  the  evidence  showed  that  the  defendants  came  into 
possession  of  such  piano  lawfully,  there  heing  no  actual  conversioii 
in  the  form  of  a  daim  of  ownership,  the  sale  or  ahuse  or  destmctioii 
of  the  property,  or  acts  amounting  to  an  assertion  of  dominion  over 
the  property  inconsistent  with  the  owner's  right,  plaintiff  was  com- 
pelled  to  rely  upon  proof  of  a  d^nand  for  the  property  and  refusal 
by  the  defendants. 

2.  Tboveb  and  oonvebsion,  S39* — when  conversion  not  8hou>n^ 
In  an  action  for  the  conversion  of  a  piano,  evidence  held  insufficient 
to  show  a  demand  for  such  plana  and  a  refusal  by  the  defendants 
to  comply  with  such  demand. 


*8«e  nilDols  Notes  Dlffest,  Vols.  XI  to  XV,  mid  CimiiilatlTe  Qimrtorix, 
topic  sod  tectloii  niunber. 
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Frazer  t.  Kuntzeman,  105  III.  App.  169. 


Joseph   Frazer,   Appellee,   v.    Charles   Kuntzeman, 

Appellant. 

Gen.  No.  2^,777.    (Not  to  be  reported  in  fnIL) 

Appeal  from  the  City  Court  of  Chicago  Heights;  the  Hon.  Chablbs 
H.  Bowles,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
it  the  October  term,  1914.    Affirmed.    Opinion  ffled  October  6,  1915. 

Statement  of  the  Case. 

Suit  by  Joseph  Frazer  against  Charlea  Kuntzeman 
to  recover  one  hundred  dollars  paid  by  plaintiff  to 
defendant  for  rent  for  the  months  of  May  and  June,  of 
certain  premises  owned  by  defendant,  situated  on  Six- 
teenth street,  Chicago  Heights,  Cook  county,  Illinois. 
The  suit  was  originally  brought  before  a  justice  of  the 
peace.  Upon  trial  in  that  court,  judgment  for  a  like 
amount  was  entered,  from  which  an  appeal  was  taken 
to  the  City  Court  of  Chicago  Heights,  where,  upon 
trial  de  novo  before  the  court  without  a  jury,  the  judg- 
ment in  favor  of  plaintiff  for  one  hundred  dollars  here- 
m  appealed  from  was  entered. 

Bobbrt  a.  Meieb,  for  appellant;  George  A.  Bbine- 
MAK,  of  counsel. 

No  api>earance  for  appellee. 

Mb.  Justice  Pam  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

AmAL  AKD  BBBOB,  S 1414* — ichen  finding  of  Mai  court  not  disturbed 
on  review,  A  flndipg  of  a  court  upon  a  question  of  fact  where  a 
jury  is  waived  will  not  be  disturbed  unless  clearly  and  manifestly 
agatamt  the  weight  of  the  evidence. 

*8m  miBoia  NotM  Dfirest,  Tola.  XI  to  XT,  mid  CmnnlatlTe  Qimrterly,  same 
tofle  aad  tectloii  number. 
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Gallay  v.  Mathis,  195  111.  App.  170. 

XKha  Oallay,  Plaintiff  in  Error,  v.  August  Haihis, 

Defendant  in  Error. 

Gen.  No.  20J97.    (Not  to  be  reported  in  fnlL) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Henbt  C. 
Beitleb,  Judge,  presiding.  Heard  in  the  Branch  Api)ellate  Court  at 
the  October  term,  1914.  Beversed  and  remanded  with  directions. 
Opinion  filed  October  6, 1915.    Behearing  denied  October  15, 1915. 

Statement  of  the  Case. 

Suit  by  Etha  Gallay  against  August  Mathis  to 
recover  damages  for  personal  injuries  sustained  as  a 
result  of  being  run  down  by  an  automobile  owned  and 
operated  by  the  defendant.  The  statement  of  claim  set 
forth  a  cause  of  action  and  subsequently  the  defendant 
filed  his  appearance  in  said  cause  by  his  attorney,  and 
demanded  a  trial  by  jury.  The  following  day,  on 
motion  of  the  defendant,  an  order  was  entered  that  the 
time  within  which  to  file  an  affidavit  of  merits  in  said 
cause  be  extended  five  days.  Seven  days  later,  judg- 
ment by  default  was  entered  against  defendant  because 
of  his  failure  to  file  an  affidavit  of  merits  within  the 
time  allowed  by  the  court.  A  jury  was  impaneled  and 
sworn,  who,  after  hearing  the  evidence  and  arguments 
of  counsel,  returned  a  verdict  assessing  plaintiff's  dam- 
ages in  the  sum  of  $1,000,  upon  which  verdict  the  court 
entered  judgment.  The  record  further  shows  that  on 
the  hearing,  defendant  was  neither  present  nor  repre- 
sented. More  than  sixty  days  after  judgment  was  en- 
tered, a  motion  was  made  by  the  defendant,  through 
his  attorney,  to  vacate  and  set  aside  the  said  judgment, 
but  this  motion  was  denied  by  the  court.  Later, 
defendant  filed  a  sworn  petition  praying  that  leave  be 
given  the  defendant  to  file  an  affidavit  of  merits 
instanter.  Upon  the  hearing  on  this  petition,  both  par- 
ties being  represented,  the  court  entered  an  order  set- 
ting aside  the  judgment  and  granting  defendant  leave 
to  file  an  affidavit  of  merits  instanter.    To  procure 
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reversal  of  this  order,  this  writ  of  error  has  been  sued 
out 

Jacob  Levy,  for  plaintiff  in  error ;  Josuh  Bubnham, 
of  connseL 

Bbundage,  Lakdon  &  Holt,  for  defendant  in  error. 

Mr.  Justice  Pam  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Municipal  Court  op  Chicago,  §19* — when  default  judgment 
moy  be  set  tuide.  Under  section  21  of  the  Municipal  Court  Act  (J.  & 
A  13333),  when  thirty  days  have  elapsed  after  entry  of  a  judgment, 
nich  court  can  obtain  Jurisdiction  only  by  a  motion  to  vacate  the 
Judgment  upon  proof  of  errors  of  fact  not  appearing  of  record, 
which  would  be  in  the  nature  of  a  writ  of  error  coram  nohia  at  com- 
iDon  law,  or  by  petition  in  the  nature  of  a  bill  In  equity  showing 
equitable  grounds  for  vacation  of  the  Judgment. 

2.  Judgment,  S  142* — when  affidavit  insufficient  to  warrant  setting 
atide  of  judgment.  An  affidavit  to  set  aside  a  Judgment  stating  that 
neither  defendant  nor  his  attorney  had  notice  that  a  default  would 
be  applied  for,  or  that  damages  would  be  ordered,  does  not  confer 
jurisdiction  on  a  court  of  chancery  to  entertain  a  bill  to  vacate  a 
judgment. 

3.  Municipal  Coubt  pr  Chicago,  §19* — what  is  nature  of  pro- 
ceeding to  vacate  default  judgment,  A  proceeding  to  vacate  a  judg- 
ment of  the  Municipal  Ck)urt  is  in  the  nature  of  a  bill  in  equity,  and 
the  facts  essential  to  confer  Jurisdiction  upon  a  court  of  chancery 
must  be  stated  positively  and  are  not  sufficiently  set  forth  where 
they  are  merely  stated  to  be  on  information  and  belief. 

4.  Appeal  and  ebbob,  §  716* — what  is  effect  of  record  as  to  facts 
ihoton,  A  record  of  the  Municipal  Court  showing  affirmatively  that 
DO  affidavit  of  merits  was  filed  imports  verity. 

5.  Municipal  Coubt  op  Chicago,  §19* — when  court  is  without 
lutiidiction  to  vacate  judgment.  Where  a  petition  to  vacate  a  default 
judgment  does  not  account  for  the  failure  of  defendant  to  file  an 
affidavit  of  merits  within  the  time  allowed,  and  does  not  explain  why 
a  motion  to  vacate  the  Judgment  was  not  made  within  the  statutory 
period  of  thirty  days,  the  Municipal  Court  is  without  jurisdiction  to 
enter  an  order  vacating  the  judgment. 

6.  Appeal  and  ebbob,  §1083* — when  cross-errors  cannot  be  con- 
tidered  on  appeal.    Where  a  writ  of  error  is  directed  to  an  order 
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Tacating  a  default  judgment,  cross-errorB  as  to  error  of  the  court  in 
entering  the  original  default  cannot  be  considered,  they  being  the 
proper  subject-matter  of  a  s^Mirate  writ  of  error. 


Edward    E.    Betts^    Appellee,    v.    Homer    O.  Tate, 

Appellant. 

Oeiu  No.  20,827.    (Not  to  be  reported  in  fnlL) 

Appeal  from  the  County  Court  of  Cook  county;  fhe  Hon.  Isaac 
Httdson,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1914.  RoTersed  and  remanded.  Opinion  filed 
October  6, 1915. 

Statement  of  the  Case. 

Action  on  the  case  for  fraud  and  deceit  alleged  to 
have  been  practiced  by  Homer  G.  Tate,  the  defendant, 
upon  Edward  E.  Betts,  the  plaintiff,  in  the  purchase 
by  defendant  from  plaintiff  of  certain  real  estate  val- 
ued at  $900,  the  fraud  alleged  being  in  inducing  plain- 
tiff to  accept  a  note  of  one  Dalbey  for  $364.25  as  part 
payment  of  the  purchase  money  for  the  real  estate. 
On  the  trial  below  the  jury  found  the  defendant  guilty 
iand  assessed  the  plaintiff's  damages  in  the  sum  of 
$364.25  plus  interest  from  the  date  of  the  note,  May  3, 
1912.  Upon  this  verdict  the  court  entered  judgment 
against  the  defendant  for  the  sum  of  $364.25  and  costs, 
to  reverse  which  the  defendant  has  prosecuted  this 
appeal. 

Chables  V.  Clabk,  for  appellant. 

E.  L.  Gaby  and  A.  J.  Deutschmann,  for  appellee. 
Mr.  Justice  Pam  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

Appeal  and  ebbob,  S  1411* — tchen  verdict  will  be  set  aside  on  appeaL 
In  an  action  for  fraud  and  deceit  in  the  sale  and  purchase  of  real 
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estate,  a  verdict  for  the  plaintiff  Is  clearly  and  manifestly  against 
the  weight  of  the  evidence,  when  it  appears  that  no  material  false 
representations  were  made,  and  that  the  plaintiff  did  not  rely  upon 
such  statements  as  were  made. 


William   C.    Oorman,   Appellant,   v.   May   Grorman, 

Appellee. 

GeiL  No.  20,840.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Adelor 
J.  PETrr,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1914.  Reversed  and  remanded.  Opinion  flied 
October  6,  1915. 

Statement  of  the  Case. 

Bill  for  divorce  brought  by  William  C.  Gorman 
against  May  Gorman,  on  charges  of  desertion  and  adul- 
tery. The  defendant  made  no  appearance  and  was 
defaulted.  At  the  hearing  the  bill  was  dismissed  for 
want  of  equity  and  this  appeal  followed. 

Chablbs  S.  McNett,  for  appellant. 

No  appearance  for  appellee. 

Mr.  Justice  Pam  delivered  the  opinion  of  the  court. . 

Abstract  of  the  Decision. 

1  DiyoBCE,  853* — when  dismissal  of  divorce  hUl.  proper.  The 
dismissal  of  a  bill  for  divorce  for  want  of  equity,  on  tlie  charge  of 
adnltery,  is  not  clearly  and  manifestly  against  the  weight  of  the 
evidence,  where  It  appears  that  the  court  stated  that  he  did  not 
belleTe  the  plaintlfTs  witness,  and  the  testimony  of  plaintiff  was 
thus  left  uncorroborated. 

2,  DiYOBCE,  S^* — when  refusal  to  allow  additional  evidence  is 
error.  On  appeal  from  a  decree  dismissing  a  bill  for  divorce,  where 
the  record  showed  that  the  trial  court  stated  that  complainant  had 
testtfled  that  he  had  deserted  his  wife,  but  did  not  show  evidence 
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warranting  such  statement,  the  action  of  the  court  In  refusing:  to 
allow  the  introduction  of  additional  testimony  was  erroneous,  as 
depriving  the  plaintiff  of  a  fair  and  impartial  hearing. 


Theresa  Hamill,  Administratrix,  Appellee,  v.  Peter 
Territilli  et  al.,  on  appeal  of  City  of  Chicago,  Appel- 
lant. 

Gen.  No.  20,855. 

1.  Master  and  sebvant,  §  836* — when  aervani  not  independent 
contractor.  Under  a  contract  whereby  a  city  had  the  right  to  inspect 
and  approve  not  only  the  material  and  labor  but  also  the  tools* 
appliances  and  methods  used  by  a  contractor,  the  foremen!  of  the 
contractor  were  compelled  to  obey  the  orders  Of  the  city  engineer, 
the  city  had  the  right  to  dismiss  employees  who  did  not  obey  instruc- 
tions as  to  carrying  out  the  contract,  and  the  city  reserved  the  right 
to  make  alterations  in  the  plans,  the  contractors  were  not  independent 
contractors  but  servants  of  the  city  within  the  rule  as  to  the  doctrine 
of  respondeat  superior, 

2.  Master  and  servant,  S  SS6*''iWhat  is  immaterial  in  determine 
ing  whether  person  is  independent  contractor,  Unfler  a  contract 
whereby  a  contractor  was  a  servant  of  a  city,  since  the  city  retained 
the  control  and  supervision  of  the  work,  it  was  immaterial  that  such 
control  was  not  actually  exercised. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon.  William 
Fenimore  Cooper,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1914.  Affirmed.  Opinion  filed  October 
6,  1915. 

Statement  by  the  Court.  This  is  an  action  on  the 
case  by  Theresa  Hamill,  administratrix  of  the  estate 
of  William  Hamill,  deceased,  against  Peter  Territilli, 
Ole  Scully  and  the  City  of  Chicago,  for  their  alleged 
negligence  in  causing  the  death  of  the  intestate.  On 
the  trial  of  the  case  below  the  jury  returned  a  verdict 
against  the  three  defendants  in  the  sum  of  $8,000,  upon 
which  verdict  the  court  rendered  judgment,  and  from 
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this  judgment  an  appeal  has  been  prosecuted  by  the 
City  of  Chicago  alone,  whom  we  shall  hereafter  desig- 
nate as  the  appellant. 

The  intestate,  at  the  time  of  his  death,  was  employed 
by  Territilli  &  Scully  in  laying  a  sewer  pipe  in  the  bot- 
tom of  a  trench  which  was  being  dug  by  the  said  Terri- 
tilli and  Scully  under  a  contract  with  the  appellant. 
The  intestate  met  his  death  by  the  caving  in  of  one  side 
of  the  trench  in  which  he  was  working.  The  negligence 
charged  is  that  the  walls  or  sides  of  this  trench  were 
inadequately  braced,  as  a  result  of  which  the  west  wall 
caved  in  for  a  distance  of  fifteen  or  twenty  feet  while 
the  intestate  was  working  in  the  bottom  of  the  trench, 
injuring  him  so  severely  as  to  cause  almost  instant 
death. 

John  W.  Beckwith  and  N.  L.  Piotrowski,  for  appel- 
lant; David  R.  Levy  and  Matthew  J.  O'Brien,  of 
counsel. 

Gorman,  Pollock,  Sullivan  &  Livingston,  for 
appellee. 

Mr.  Justice  Pam  delivered  the  opinion  of  the  court. 

There  is  no  controversy  on  any  question  of  fact,  the 
only  question  for  review  being  one  of  law  as  to  the 
construction  of  the  contract  between  the  said  Territilli 
and  Scully  and  the  appellant,  under  which  the  work 
was  being  done  at  the  time  plaintiff's  intestate  met  his 
death.    Both  in  the  brief  filed  and  in  the  oral  argument 
made  before  this  court,  counsel  for  the   appellant 
admitted  that  the  only  question  in  the  case  was  whether 
or  not,  under  the  contract  of  employment,  the  relation- 
ship existing  between  Territilli  and  Scully  and  the 
appellant  was  that  of  independent  contractor  or  that  of 
master  and  servant,  and  further  asserted  that  this 
question  must  be  determined  solely  from  the  written 
contract  offered  in  evidence.    Appellee  concurs  in  this 
statement  as  to  the  issues  involved,  and  as  we  view  the 
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facts  in  the  case,  under  the  rule  as  laid  down  in  Pioneer 
Fireproof  Const.  Co.  v.  Hansen,  176  111.  100,  and  in 
Foster  v.  City  of  Chicago,  197  IlL  264,  we  are  of  a  sim- 
ilar opinion. 

Appellant  strongly  contends  that  under  the  contract 
of  employment  Territilli  and  Scully  were  independent 
contractors  for  whose  negligence  it  was  not  responsi- 
ble, while  appellee  urges  the  contrary. 

In  its  brief  and  oral  argument  appellant  has  placed 
great  reliance  in  the  case  of  Foster  v.  City  of  Chicago, 
supra,  which  is  also  reported  in  96  111.  App.  4.  In  the 
course  of  the  decision  of  the  Appellate  Court,  which 
was  adopted  as  the  per  curiam  decision  of  the  Supreme 
Court,  it  was  said  (p.  7) : 

**The  general  rule  is  stated  by  Bishop  on  Noncon- 
tract  Law,  sec.  602,  to  be  that  *  a  contractor  who  simply 
undertakes  to  bring  about  a  result  after  his  own  meth- 
ods is  not  a  servant'  of  his  employer,  and  the  latter  is 
not  liable  for  such  contractor's  negligence;  while  on 
the  other  hand,  one  *who,  though  he  is  to  have  a  stipu- 
lated price  for  a  thing,  executes  it  under  the  directiou 
and  superintendence  of  the  employer, '  is  a  servant,  and 
the  employer  is  liable  to  third  persons  injured  by  the 
negligence  of  such  a  servant.'' 

And  the  court  further  stated  in  the  course  of  its 
opinion  (p.  7) : 

**The  liability  of  the  city,  therefore,  depends  mainly 
upon  the  contract— whether  or  not,  by  the  written 
agreement,  the  work  in  doing  which  appellant's  intes- 
tate lost  his  life  was  done  tmder  the  direction  and 
superintendence  of  the  city,  in  such  sense  as  to  make 
the  latter  liable. " 

In  that  case  the  court  held  that  the  relationship  of 
independent  contractor  existed  and  that  the  city  was 
not  liable.  Appellant,  in  urging  that  the  Foster  case, 
supra,  controls  in  the  case  at  bar,  calls  the  attention 
of  this  court  particularly  to  the  similarity  of  facts  in 
both  cases ;  and  our  examination  of  the  facts  shows  that 
the  circumstances  and  manner  of  the  accident  are 
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almost  identical.  While  appellant  further  argnes  that 
the  contracts  in  both  cases  are  practically  the  same, 
we  are  of  a  contrary  opinion.  Appellee,  however, 
insists  that  our  Supreme  Court,  in  City  of  Chicago  v. 
Murdoch,  212  111.  9,  has  adopted  a  different  construc- 
tion of  the  contract  in  issue  in  Foster  v.  City  of  Chi- 
cago, supra.  In  order  to  determine  whether  or  not 
such  was  the  effect  of  the  decision  in  City  of  Chicago  v. 
Murdoch,  supra,  we  have  carefully  examined  the  con- 
tracts offered  in  evidence  in  both  the  Foster  and  Mur- 
doch cases,  supra,  and  find  that  they  are  in  fact 
identicaL  While  it  is  true  that  in  the  Murdoch  case 
the  court  held  that  the  doctrine  of  respondeat  superior 
applied  because  the  work  performed  under  the  con- 
tract was  inherently  dangerous,  yet  the.court  also  held 
that  the  contract  clearly  showed  upon  its  face  that  the 
city  of  Chicago  retained,  through  its  commissioner  of 
public  works,  absolute  control  and  supervision  of  the 
work,  and  the  manner  in  which  it  should  be  performed. 
In  arriving  at  this  conclusion,  the  court  in  the  course 
of  its  opinion,  stated : 

'*Upon  looking  into  the  contract  between  the  city  of 
Chicago  and  the  contractor,  Duffy,  we  find  that  it  was 
signed  by  W.  D.  Kent,  commissioner  of  public  works, 
on  behalf  of  the  city,  and  contains,  among  other  pro- 
visions, the  following:  *A11  of  the  material  used  in  said 
work,  maimer,  time  and  place  of  doing  same,  together 
with  all  things  therewith  connected,  must  be  in  each 
and  every  particular  satisfactory  to  the  commissioner 
of  public  works  of  said  city.  Said  work  shall  be  done 
in  accordance  with  plans  prepared  for  the  doing  of  the 
same.  ♦  •  •  Said  work  shall  be  commenced  on  or 
before  the  first  day  of  October,  A.  D.  1895,  shall  pro- 
gress regularly  and  uninterruptedly  after  it  shall  have 
been  begun,  except  as  shall  be  otherwise  ordered  by 
the  commissioner  of  public  works, '  etc.  '  Should  the 
commissioner  of  public  works  deem  it  proper  or  neces- 
sary, in  the  execution  of  the  work,  to  make  any  altera- 
tions which  shall  increase  or  diminish  the  expense, 
such  alterations  shall  not  vitiate  or  annul  the  contract 
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or  agreement  hereby  entered  into,  but  the  said  commis- 
sioner shall  determine  the  value  of  the  work  so  added 
or  omitted,  such  value  to  be  added  to  or  to  be  deducted 
from  the  contract  price  as  the  case  may  be.  And  the 
said  party  of  the  first  part  covenants  and  agrees  to 
perform  all  of  said  work  under  the  immediate  direction 
and  superintendence  of  the  commissioner  of  pub- 
lic works  of  the  city  of  Chicago,  and  to  his  entire  satis- 
faction, approval  and  acceptance.  All  material  used 
and  all  labor  performed  shall  be  subject  to  the  inspec- 
tion and  approval,  or  rejection,  of  said  commissioner, 
and  the  said  city  of  Chicago  hereby  reserves  to  its 
commissioner  of  public  works  the  right  finally  to  de- 
cide all  questions  arising  as  to  the  proper  performance 
of  said  work.*  In  short,  the  contract  clearly  shows 
upon  its  face  that  the  city  retained,  through  its  com- 
missioner of  public  works,  the  absolute  control  and 
supervision  of  the  work  and  the  manner  in  which  it 
should  be  performed.  Therefore,  under  the  foregoing 
decisions  {Citi/  of  Chicago  v.  Joney,  60  111.  383,  and 
City  of  Chicago  v.  Dermody,  61  HI.  431,  supra) ^ 
Duffy  was  not  an  independent  contractor,  and  for  his 
negligence  the  doctrine  of  respondeat  superior  must 
apply. '  * 

The  very  language  in  the  contract  quoted  by  the 
court  in  the  Murdoch  case,  supra,  was  construed  in  the 
Foster  case,  supra,  by  Judge  Freeman  of  the  Appellate 
Court  as  merely  reserving  to  the  city  the  right  to  gen- 
erally supervise  the  work  so  as  to  insure  compliance 
with  the  contract  and  to  obtain  the  result  called  for 
thereby.  The  opinion  in  the  Murdoch  case  is  appar- 
ently adhered  to  in  the  case  of  Boyd  v.  Chicago  S  N. 
W.  Ry.  Co.,  217  HI.  332,  wherein  the  court  said : 

^  '  *  Plaintiff  in  error  insists  the  railway  companies  are 
liable  under  the  decision  in  the  City  of  Chicago  v.  Mur- 
doch,  212  111.  9,  on  the  ground  that  the  Chicago  and 
Northwestern  Eailway  Company  retained  control  and 
direction  of  the  work.  In  that  case  the  work  was  in- 
trinsically and  inherently  dangerous,  and  in  such  a 
case  the  rule  of  respondeat  superior  applies  although 
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the  work  is  done  by  an  independent  contractor.  The 
commissioner  of  public  works  also  had  control  of  the 
manner  and  method  of  doing  the  work,  with  power  to 
inspect,  approve  or  reject  all  material  and  labor  and 
to  make  alterations  in  the  work.'' 

Had  the  contract  in  the  case  at  bar  contained  only 
provisions  similar  to  those  set  forth  in  the  contracts 
in  the  Foster  and  Murdoch  cases,  supra,  the  said  Ter- 
ritiUi and  Scully,  under  the  decision  of  the  later  case, 
must  be  considered  not  as  independent  contractors,  but 
as  servants  of  the  appellant,  for  whose  negligence  it  is 
liable.  However,  a  comparison  of  the  contract  in  the 
case  at  bar  with  iJiose  in  the  Murdoch  and  Foster  cases 
shows  that  the  contract  now  before  us  contains  not 
only  all  tlie  provisions  construed  in  the  aforementioned 
cases,  but  contains,  in  addition,  others  increasing  and 
augmenting  the  power  of  the  appellant  to  control  and 
supervise  the  work  to  be  performed  thereunder.  In 
the  Murdoch  and  Foster  cases  the  contracts  provided 
that  '^all  material  used  and  all  labor  performed  shall 
be  subject  to  the  inspection  and  approval  or  rejection, 
of  said  commissioner,  and  the  said  City  of  Chicago 
hereby  reserves  to  its  commissioner  of  public  works 
the  right  finally  to  decide  all  questions  arising  as  to  the 
proper  performance  of  said  work,''  while  in  the  case 
at  bar  the  contract  further  provided  that  *^all  appli- 
ances, tools  and  methods  used  shall  also  be  subject  to 
the  inspection  and  approval  of  the  said  board  of  local 
unprovements."  (Italics  ours.)  In  addition,  the  con- 
tract in  the  case  at  bar  provides : 

**The  contractor  shall  employ  capable  superintend- 
ents or  foremen  to  represent  him  on  the  work,  and 
they  shall  receive  and  obey  orders  from  the  engineer.'^ 
(Italics  ours.) 

**The  Board  of  Local  Improvements  shall  have  au- 
thority to  order  the  dismissal  of  any  employee  on  the 
work  who  refuses  or  neglects  to  obey  any  of  its  instruc- 
tions relating  to  the  cariying  out  of  the  provisions  and 
intent  of  these  specifications,  or  who  is  incompetent. 
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unfaithful,  abusive,  threatening  or  disorderly  in  his 
conduct,  and  such  person  shall  not  be  again  employed 
onthe  worf 

Appellant,  under  this  contract,  had  the  right  to 
inspect  and  approve  not  only  the  material  and  labor 
but  also  the  tools,  appliances  and  methods  used.  The 
foremen  of  Territilli  and  Scully  were  compelled  to  obey 
the  orders  of  the  engineer  of  appellant.  Appellant 
also  had  the  right  to  order  the  dismissal  of  any  em- 
ployee who  refused  or  neglected  to  obey  any  of  its 
instructions  relating  to  the  carrying  out  of  the  provi- 
sions and  intent  of  the  specifications  which  under  the 
contract  were  a  part  thereof;  moreover,  appellant 
reserved  to  itself  the  right  to  make  any  alterations  in 
the  plans  and  specifications  it  deemed  desirable  or 
necessary,  and  such  change  would  not  annul  or  vitiate 
it.  Clearly,  therefore,  under  the  contract  in  the  case 
at  bar,  tested  in  the  light  of  the  decisions,  it  must  be 
held  that  appellant  did  retain  the  absolute  control  and 
supervision  of  the  work  and  the  manner  in  which  it 
should  be  performed.  The  fact  that  this  right  of  con- 
trol was  not  exercised  is  immaterial;  it  is  sufficient 
that  the  right  existed. 

**The  absolute  test  is  not  the  exercise  of  power  of 
control,  but  the  right  to  exercise  power  of  control. 
•  *  •  Although  the  trustees  should  be  across  the 
Atlantic,  nevertheless,    *    *    *    if  they  retained  the 

Eower  to  control  and  direct  the  work,  they  would  be 
able ;  because  it  is  the  possession  of  the  right  of  inter- 
ference, the  right  of  control,  that  puts  upon  a  party 
the  duty  of  seeing  that  the  person  who  stands  in  that 
relation  does  his  duty  properly.  If  they  have  retained 
to  themselves  the  right  of  directing  the  mode  of  doing 
the  work,  then,  if  the  work  is  done  wrong,  the  simple 
principle  is  that  they  are  responsible.  * '  Linnehan  v. 
Rollins,  137  Mass.  123.  To  the  same  effect  are  16  Am. 
&  Eng.  Encyc.  of  Law,  p.  186 ;  26  Cyc.  of  Law  and  Proc. 
p.  1547,  and  Moll  on  Ind.  Cont.  &  Emp.  L.  P.  43.  ** The 
relation  of  master  and  servant  does  not  cease  *  so  long 
as  the  master  reserves  any  control  or  right  of  control 
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over  the  method  and  manner  of  doing  the  work,  or  the 
agencies  by  which  it  is  to  be  effected."  Speed  v. 
Atlantic  <&  P.  B.  Co.,  71  Mo.  303. 

We  are  therefore  of  the  opinion  that  Territilli  and 
Scully  were  not  independent  contractors  but  the  serv- 
ants of  the  appellant,  and  for  their  negligence  the  doc- 
trine of  respondeat  superior  must  apply. 

Finding  no  reversible  error,  the  judgment  will  be 
affirmed* 

Affirmed. 


Charles  A.  Phelps,  Appellee,  v.  Thomas  M.  Hunter, 

Appellant 

G^n.  No.  20,889.    (Not  to  be  reported  in  fulL) 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon.  Richabd 
E.  BuBKB,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Reversed  and  Judgment  here.  Opinion 
filed  October  6,  1915.    Rehearing  denied  October  16,  1915. 

Statement  of  the  Case. 

Action  of  replevin  by  Charles  A*^  Phelps  against 
Thomas  M.  Hunter,  bailiff  of  the  Municipal  Court  of 
Chicago.  From  a  judgment  for  plaintiff,  defendant 
appeals. 

Emeby  S.  Walkeb  and  Chablbs  M.  Euth,  for  appel- 
lant. 

Abthub  L.  Ballas,  for  appellee. 

Mb.  Justice  Pam  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Judgment,  §  170* — ichat  constitutes  rendition.  The  rendition  of 
a  Judgment  Is  tlie  Judicial  act  of  the  court  In  pronouncing  the  sen- 
tence of  the  law  upon  the  facts  In  controversy  as  ascertained  by  the 
pleadings  and  verdict 

*8ee  nUnoU  Notes  Digest*  Toll.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topic  and  seetioii  number. 
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2.  Judgment,  §232* — what  constitutes  entrv.  The  entry  of  a 
judgment  is  a  ministerial  act  which  consists  in  spreading  it  upon  the 
record  or  writing  it  at  large  in  a  docket  or  other  official  book, 

3.  Municipal  Coubt  op  Chicago,  §  19* — how  judgment  evidenced^ 
A  judgment  of  the  Municipal  Court  of  Chicago  Is  evidenced  not  by 
an  order,  as  entered  on  half  sheets,  but  by  the  order  as  spread  out 
on  the  record  by  the  clerk. 


Kargaretta   Eillham   et   al..   Appellees,   v.   James 

Chaloupkai  Appellant.  ^ 

Gen.  No.  20,904.    (Not  to  be  reported  in  fnU.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  H. 
Steblino  Pomebot,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1914.  Affirmed.  Opinion  filed  October 
6,  1915. 

Statement  of  the  Case. 

Action  of  trespass  on  the  case  by  Margaretta  Kill- 
ham,  Mabel  Killham,  Mary  Killham,  George  Killham, 
Henry  Killham,  Sarah  Killham,  Ethel  Killham,  Ray- 
mond Killham  and  Alfred  Killham,  minors  suing  by 
their  mother,  Margaretta  Killham,  as  next  friend, 
against  James  Chaloupka,  under  the  Dramshop  Act, 
sec.  9  (J.  &  A.  ^fl" 4600-4655  inc.),  to  recover  damages 
for  injuries  to  their  means  of  support  by  reason  of  the 
intoxication  of  George  Killham,  husband  and  father 
of  said  plaintiffs,  caused  in  whole  or  in  part  by  the  sale 
to  him  of  intoxicating  liquors  by  the  defendant.  From 
a  judgment  for  plaintiffs  for  $1,500,  defendant  appeals. 

The  evidence  offered  on  behalf  of  the  plaintiffs 
showed  that  George  Killham,  the  husband  and  father 
of  the  plaintiffs,  commencing  in  the  year  1906,  had  for 
five  years  been  employed  by  the  federal  government  in 
the  post-office  department,  at  first  receiving  an  annual 
salary  of  $600,  which  was  gradually  increased  xmtil 
the  summer  of  1911,  when  he  was  receiving  $1,100  per 
year;  that  if  the  said  George  Killham  had  continued 

«8ee  Illinois  Not^^s  IHgeH,  Vols.  XI  to  XV,  and  CnmnlatlTe  Qnartorlj,  Mime 
topic  and  section  nnmber. 
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in  his  position  another  year  his  salary  would  have  been 
increased  to  $1,200  per  year;  that  during  said  period 
he  was  in  the  habit  of  frequenting  the  saloon  of  the 
defendant,  buying  liquor  and  becoming  intoxicated 
thereby;  that  by  reason  of  said  intoxication  he  was, 
during  these  various  years,  absent  from  his  work  a 
great  part  of  the  time,  during  some  years  being  absent 
as  much  as  two  or  three  months ;  that  according  to  the 
records  of  the  post  oflSce,  admitted  in  evidence  on 
behalf  of  the  defendant,  Killham  was  absent  from  work 
242^4  days,  whereby  he  lost  in  pay  the  sum  of  $654, 
which  record  further  showed  that  in  the  year  1911 
alone,  up  to  August  19th,  when  Killham  resigned  from 
the  service,  he  was  absent  99  days,  60  of  which  were 
immediately  prior  to  his  resignation;  that  the  said 
Killham,  when  asked  why  he  resigned,  testified : 

**Why,  I  was  not  able  to  work.  I  was — ^my  nerves 
was  all  gone  from  drinking  and  I  thought  it  best  to 
resign  because  I  thought  I  would  get  discharged  any- 
way.'* 

The  evidence  further  showed  that  it  was  customary 
for  him  to  turn  all  his  money  over  to  his  wife,  with 
the  exception  of  a  few  dollars  which  he  withheld  to 
defray  personal  expenses;  that  at  the  time  suit  was 
brought,  all  the  children  who  are  plaintiffs  in  this  ac- 
tion were  minors,  but  that  one  had  become  of  age  prior 
to  the  time  of  the  trial  of  the  case ;  that  notice  had  been 
served  upon  the  defendant  by  Mrs.  Killham  early  in 
1908,  and  on  several  occasions  thereafter,  not  to  sell 
her  husband  intoxicating  liquors ;  that  during  the  year 
1908  Gertrude  Ivers,  a  daughter  of  George  Killham, 
had  read  to  defendant  a  notice  in  writing  not  to  sell 
George  Killham  any  intoxicating  liquors.  The  testi- 
mony, of  the  plaintiffs  also  shows  that  from  December 
24, 1913,  up  to  the  trial  of  this  case,  May,  1914,  he  con- 
tributed to  the  support  of  the  plaintiffs  the  sum  of  only 
$18;  that  during  September,  1913,  he  was  in  a  place 
known  as  the  Washingtonian  Home;  and  that  Mar- 
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garetta  Killham,  his  wife,  and  one  of  the  plaintiffs 
worked  two  days  each  week  doing  general  housework 
to  support  herself  and  family,  and  was  also  compelled 
to  accept  assistance  from  the  United  Charities  and  the 
county  authorities. 

Defendant,  testifying  in  his  own  behalf,  disclaimed 
any  acquaintance  with  Killham  before  the  spring  of 
1909,  and  stated  further  that  while  in  his  saloon,  Kill- 
ham never  drank  to  excess ;  that  he  never  at  any  time 
sold  him  enough  liquor  to  produce  intoxication,  nor  did 
he  recollect  ever  having  seen  Killham  inebriated.  He 
denied  ever  having  seen  Mrs.  Killham  at  his  place  of 
business  or  that  he  had  ever  received  any  notice  from 
either  her  or  anyone  else,  not  to  sell  liquor  to  the 
said  Killham.  He  further  testified  that  the  first  time 
he  received  or  heard  of  any  such  notice  was  in  1911, 
about  three  weeks  before  the  beginning  of  this  suit, 
when  defendant's  partner,  one  Taluzek,  told  him  that 
notice  had  been  given,  following  vbich  no  more  liquor 
was  sold  to  Killham/ 

Taluzek,  the  partner,  testified  that  Killham  never 
took  more  than  a  few  small  drinks  at  any  one  time,  and 
that  he  never  saw  Killham  intoxicated  either  in  the 
saloon  or  elsewhere,  and  that  the  first  time  he  received 
notice  not  to  sell  Killham  any  liquor  was  in  August, 
1911.  Another  witness,  who  at  one  time  tended  bar 
in  defendant's  place  for  about  three  weeks,  and  who 
lived  in  the  neighborhood,  stated  he  had  never  seen 
Killham  drink  to  excess  in  the  saloon  of  defendant,  nor 
had  he  ever  seen  him  intoxicated  at  any  time,  but  that 
he  had  often  seen  Killham  take  two  or  three  small 
drinks  of  liquor  in  the  morning. 

The  defendant  complained  of  the  following  instruc- 
tion: 

*  *  The  court  instructs  the  jury  that  if  they  find  from 
the  evidence  that  plaintiff,  Margaretta  Killham,  did 
serve  notice  on  defendant,  or  any  of  his  agents,  asking 
defendant  not  to  sell  liquor  to  her  husband,  George  E. 
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Killham,  and  that  defendant  failed  to  comply  with  said 
notice,  IJien  if  you  find  from  the  evidence  that  plain- 
tiffs are  entitled  to  damages  yon  may  assess  exemplary 
damages  for  the  failure  of  defendant  to  comply  with 
said  notice. ' ' 

Laokneb,  Butz,  von  Ammon  &  Johnston,  for  appel- 
lant 

Samuel  W.  Norton,  for  appellees. 

Me.  Justice  Pam  delivered  the  opinion  of  the  court. 


Abstract  of  the  Decision. 

1  IRTOZICATINO  UQUOBS,  §  187* — When  minor  children  entitled  to 
recover  under  Dramshop  Act.  Minor  Children  are  entitled  to  recover 
damages  for  Injuries  to  their  means  of  support  by  reason  of  the 
intoxication  of  their  father  under  the  Dramshop  Act,  sec.  9  (J.  &  A. 
14000),  although  the  mother  Is  able  to  support  them,  as  the  act  is 
Intended  to  protect  the  family  of  a  drunkard  against  immediate  or 
probable  want  of  support. 

2.  Intoxicatuvo  uquobs,  §  208* — what  evidence  not  admissible  in 
actiOH  under  Dramshop  Act.  Evidence  that  a  drunkard  frequented 
other  saloons  is  inadmissible  on  the  question  of  damages,  in  an  action 
by  the  wife  and  children  for  damages  for  injuries  to  their  means  of 
support  by  reason  of  intoxication,  under  the  Dramshop  Act,  sec.  9 
(J.  k  A.  f  4G09),  where  the  wife  objected  to  the  sale  of  intoxicating 
liquors  to  the  husband,  as  an  action  may  be  maintained  against  one 
or  all  of  the  persons  selling  intoxicating  liquors  to  a  drunkard  for 
the  entire  loss,  and  a  recovery  and  satisfaction  against  one  consti- 
tutes a  bar  to  a  recovery  against  another  who  may  have  contributed 
in  causing  the  same  intoxication. 

3.  JunoMENT,  §  460* — judgment  under  Dramshop  Act  against  one 
Uquor  seller  as  bar  to  judgment  against  another^  A  recovery  and 
ntisfaction  against  one  person  selling  Uquor  to  a  drunkard,  in  an 
action  by  the  wife  and  children  for  damages  for  injuries  to  their 
means  of  support,  under  the  Dramshop  Act,  sec.  9  (J.  &  A.  f  4609), 
constitutes  a  bar  against  another  who  may  have  contributed  in  bring- 
ing about  the  same  intoxication. 

4.  iRToziCATiifo  LiQuoBS,  §  189* — liQuor  scUcrs*  joint  and  several 
UabHUy  under  Dramshop  Act.  Under  the  Dramshop  Act  (J.  &  A. 
14QQ9),  the  wife  and  minor  children  of  a  drunkard  have  the  right 

*flc«  nil]i«la  NotM  DISMt,  Vols.  XI  to  XV,  and  CiunalatiTe  Qiwrtcrlj,  Mune 
Mfk  uul  Mctloo  Bomber. 
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to  sae  either  one  or  all  of  the  persons  who  sold  the  hnsband  and 
father  intoxicating  liquor,  for  damages  for  the'  entire  injury  to  their 
means  of  support. 

5.  Intoxicatinq  uquobs,  §  232* — inequality  of  interest  of  plaintiff g 
in  damages  recoverable  in  action  under  Dramshop  Act.  The  amount 
of  damages  recoverable  in  a  Joint  action  by  the  wife  and  children  of 
a  drunkard,  under  the  Dramshop  Act,  sec.  9  (J.  &  A.  f  4609),  is  not 
limited  to  the  period  that  all  the  plaintiffs  have  an  equal  interest  In 
the  whole  of  the  recovery,  and  even  If  one  of  the  children  marries 
and  is  no  longer  dependent  upon  the  father,  the  Jury  may  determine 
from  the  evidence  the  extent  to  which  each  of  the  plaintiffs  Is  injured 
up  to  the  time  of  trial,  and  return  a  verdict  for  the  gross  amount. 

6.  I  INTOXICATING  LiQUOBS,  §232* — damages  recoverable  in  action 
under  Dramshop  Act  not  required  to  have  accrued  prior  to  bringing 
of  action.  In  an  action  by  the  wife  and  minor  children  of  a  drunkard 
for  damages  for  Injuries  to  their  support,  due  to  the  intoxication  of 
the  husband  and  father,  under  the  Dramshop  Act,  sec  9  (J.  &  A« 
14609),  a  recovery  may  be  had  for  all  damages  accruing  to  the 
plaintiffs  which  naturally  and  proximately  proceeded  from  such 
Intoxication,  although  a  part  thereof  accrued  after  the  commence- 
ment of  the  suit. 

7.  Intoxicating  liquors,  §  251* — when  instruction  in  action  under 
Dramshop  Act  not  prejudicial.  In  an  action  by  the  wife  and  minor 
children  of  a  drunkard,  under  the  Dramshop  Act,  sec.  9  (J.  &  A« 
14609),  for  damages  for  injuries  to  their  means  of  support  due  to 
the  intoxication  of  the  husband  and  father,  an  Instruction  to  the 
effect  that  although  the  evidence  as  to  damages  resulting  from  injury 
to  the  plaintiffs'  means  of  support  were  Indefinite,  still  the  Jury 
should  establish  the  damages  from  such  evidence  pertaining  thereto 
as  was  before  them,  held  not  to  be  prejudicial  in  the  light  of  other 
Instructions,  and  because  of  the  fact  that  the  amount  of  the  verdict 
showed  that  the  Jury  did  not  speculate  as  to  the  damages. 

8.  Intoxicating  liquors,  §  250* — tchen  instruction  in  action  tinder 
Dramshop  Act  not  misleading.  In  an  action  by  the  wife  and  minor 
children  of  a  drunkard,  under  the  Dramshop  Act,  sec.  9  (J.  &  A. 
f  4609),  for  damages  for  injuries  to  their  means  of  support  due  to  the 
intoxication  of  the  husband  and  father,  an  instruction  to  the  effect 
that  if  the  jury  found  from  the  evidence  that  the  wife  served  notice 
on  the  defendant  or  his  agents  not  to  sell  liquors  to  the  husband  and 
that  defendant  failed  to  comply  with  said  notice,  then,  if  they  found 
from  the  evidence  that  the  plaintiffs  were  entitled  to  damages,  exem- 
plary damages  might  be  assessed  for  failure  to  comply  with  said 
notice,  held  not  misleading  as  authorizing  the  awarding  of  exemplary 
damages  although  no  actual  damages  resulted  after  the  giving  of  the 


•See  nilnolfi  Notes  Dlirest,  Vols.  XI  to  XV,  and  enmaUitlve  Qiwrterljr, 
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notice,  because  of  the  fact  that  the  word  "actual*'  was  omitted  before 
the  word  ^damages." 

9.  Intoxicating  liquobs,  §  249* — when  instruction  in  action  under 
Dramshop  Act  not  prejudicial.  In  an  action  by  the  wife  and  minor 
children  of  a  drunkard,  under  the  Dramshop  Act,  sec.  9  (J.  &  A. 
f  4ti09),  for  damages  for  injuries  to  their  means  of  support  due  to 
the  intoxication  of  the  husband  and  father,  an  instruction  to  the 
effect  that  there  could  be  a  recovery  for  injuries  to  the  person  as 
well  as  to  the  means  of  support,  held  not  prejudicial  where  the  court 
in  eighteen  other  instructions  had  charged  the  jury  that  a  recovery 
could  be  had  only  for  damages  for  injuries  to  their  means  of  support. 

10.  Intoxicating  uquobs,  §245* — when  verdict  in  action  under 
Dramshop  Act  not  excessive.  In  an  action  by  the  wife  and  minor 
children  of  a  drunkard,  under  the  Dramshop  Act,  sec.  9  (J.  &  A. 
f  4600),  for  damages  to  their  means  of  support  due  to  the  intoxication 
of  the  husband  and  father,  a  verdict  for  $1,500  held  not  excessive. 

IL  Appeai.  and  erbob,  §  1411* — wJien  verdict  on  confticting  evi- 
dence will  not  he  disturbed.  Where  there  is  a  conflict  in  the  evidence, 
the  verdict  of  the  jury  on  questions  of  fact  will  hot  be  disturbed 
nnless  such  verdict  is  manifestly  and  clearly  against  the  weight  of 
evidence; 


Henry  Grandt,  Jr.,  and  Louis  Witt,  Appellants,  v. 
Chicago,  Burlington  &  Quincy  Railroad  Company, 
Appellee. 

Gen.  No.  20,914. 

1.  Negligence,  §  12* — duty  of  carrier  to  anticipate  use  to  which 
property  shipped  may  he  put.  When  a  common  carrier  knows,  or  in 
the  exercise  of  ordinary  care  should  know,  that  a  car  contains  a 
poisonous  substance  known  as  white  lead,  and  knows  or  should  know 
that  the  car  is  intended  to  be  used  to  carry  brewery  refuse  intended  as 
cattle  feed,  It  is  its  duty  to  anticipate  that  the  refuse  may  be  fed  to 
cattle. 

2.  Action,  §  32* — when  action  of  tort  will  lie.  An  action  of  tort 
nsay  lie  for  breach  of  duty  imposed  by  law  independently  of  contract. 

3.  Negligence,  §  20* — when  action  of  tort  will  lie  against  carrier 
for  failure  to  furnish  suitable  car  to  third  person.  An  action  of  tort 
'to  recover  damages  arising  out  of  the  failure  of  a  carrier  to  perform 

itB  duty  to  furnish  a  suitable  car  to  the  consignor  of  brewery  refuse, 
Intended  to  be  used  as  cattle  feed,  lies  in  behalf  of  one  purchasing 

*8ee  nUnols  NotM  Diffctt,  VoU.  XI  to  XV,  and  Ciuniilative  Qiwrterlj',  same 
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Boch  feed  from  the  consignee  against  snch  carrier,  independently  of 
contract,  when  his  cattle  died  due  to  the  fact  that  the  feed  became 
contaminated  with  white  lead  which  was  on  the  floor  of  the  car. 

4.  Cabbiebs,  §  71* — when  carrier  not  relieved  of  duty  to  furnish 
suitable  car.  The  f^ct  that  the  consignor  of  brewery  refuse,  intended 
for  cattle  feed,  agrees  with  the  carrier  to  clean  a  car  in  which  the 
feed  Is  to  be  shipped  does  not  relieve  the  carrier  from  its  duty  to 
furnish  a  suitable  car  for  such  purpose,  as  the  consignor  is  simply 
the  agent  of  the  carrier. 

5.  Kegliqencb,  §  79* — when  contributory  negligence  in  not  discov- 
ering poison  in  fodder  is  for  jury.  It  is  a  question  of  fact  for  the 
Jury  whether  the  purchaser  of  brewery  refuse,  intended  for  cattle 
feed,  was  in  the  exercise  of  ordinary  care  in  failing  to  take  measures 
to  ascertain  the  nature  of  a  poisonous  whitish  substance  in  a  railroad 
car  and  in  the  feed,  when  three  other  persons  besides  such  purchaser 
noticed  such  substance  in  the  feed  and  on  the  bottom  of  the  car  and 
bought  it  from  the  consignee  for  the  purpose  of  feeding  it  to  their 
cattle,  and  actually  fed  it  to  them. 

6w  Sales,  §  241* — when  rule  of  caveat  emptor  inapplicable  in  action 
against  third  person.  The  rule  of  caveat  emptor  does  not  apply 
In  an  action  against  a  carrier,  by  a  purchaser  from  the  consignee  for 
damages  for  loss  of  cattle  due  to  the  presence  of  white  lead  in  brew- 
ery refuse,  intended  for  cattle  feed,  as  a  result  of  coiitamination  due 
to  an  unclean  car. 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  Isaac 
HunsoN,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1914.  Reversed  and  remanded.  Opinion  filed 
October  6,  1915. 

Statement  by  the  Court.  This  is  an  action  brought 
by  Henry  Grandt,  Jr.,  and  Louis  Witt,  appellants  and 
hereinafter  referred  to  as  the  plaintiffs,  against  the 
Chicago,  Burlington  &  Quincy  Railroad  Company, 
appellee  and  hereinafter  referred  to  as  the  defendant, 
to  recover  damages  arising  out  of  a  violation  qf  its 
legal  duty  imposed  upon  defendant  as  a  common  car- 
rier, to  furnish  cars  suitable  for  the  purpose  for  which 
they  were  to  be  used,  which,  in  the  case  at  bar,  was  the 
transportation  of  cattle  feed.  Suit  was  originally  be- 
gun against  defendant  and  one  James  H.  Murphy,  who 
will  hereinafter  be  designated  as  the  consignor.  Upon 
the  trial  below  plaintiffs  dismissed  as  to  the  consignor, 

•See  minolt  Xot^^H  Dlr^t,  Vols.  XI  to  XV,  and  CiimalatlTe  Qiuurtcrlr, 
topic  and  MCtion  nnmber. 
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and  on  motion  of  the  defendant  at  the  close  of  plaintiffs  * 
case,  the  court  instmcted  the  jury  to  find  defendant 
not  guilty,  upon  which  verdict  the  court  entered  judg- 
ment against  the  plaintiffs  for  costs,  to  reverse  which 
plaintiffs  have  prosecuted  this  appeal. 

The  amended  declaration  consisted  of  five  counts 
which,  in  substance,  charged  that  on  or  about  the  19th 
day  of  September,  1913,  defendant  owned  and  oper- 
ated a  railroad  in  the  city  of  Chicago  extending  to 
other  places ;  that  Murphy,  the  consignor,  a  dealer  in 
dairy  feed  known  as  malt  grain  or  brewer's  refuse  used 
as  cattle  feed,  ordered  a  car  from  the  defendant  in 
which  to  ship  such  cattle  feed  to  a  dealer  at  Wheeling, 
Illinois,  to  be  sold  by  said  dealer  to  farmers  as  cattle 
feed;  that  defendant,  well  knowing  what  use  the  car 
was  intended  for,  was  duty  bound  to  furnish  a  clean, 
wholesome*  car  suitable  for  the  purpose  for  which  it 
was  intended,  but,  notwithstanding  such  knowledge  and 
duty,  defendant  carelessly  and  negligently  furnished 
a  car  which  contained  in  the  bottom  and  on  the  sides  a 
poisonous  substance  known  as  white  lead,  by  reason  of 
which  the  feed  loaded  in  said  car  became  contami- 
nated ;  and  that  the  said  Murphy,  also  a  party  defend- 
ant, carelessly  and  negligently  loaded  said  feed 
into  the  car  so  furnished  by  the  defendant  railroad 
company;  that  plaintiffs,  who  had  purchased  some  of 
the  said  feed,  while  in  the  exercise  of  due  care,  fed  the 
same  to  their  cattle,  some  of  which  became  sick  and 
died  from  the  effects  thereof ;  and  that  by  reason  of  the 
negligence  of  the  defendant  aforesaid,  plaintiffs  sus- 
tained damages. 

Defendant  filed  two  pleas ;  one  joining  the  issues,  and 
one  denying  the  possession  and  use  of  the  railroad  as 
alleged  in  the  amended  declaration.  Plaintiffs  joined 
issne  on  these  pleas.  On  this  state  of  the  record,  it  is 
unnecessary  to  set  forth  the  pleas  filed  by  Murphy,  the 
consignor. 
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The  evidence  offered  on  behalf  of  the  plaintiff  showed 
that  Murphy,  the  consignor,  at  the  time  of  the  -trial 
(which  took  place  during  April,  1914),  had  been  dealing 
in  cattle  feed  for  thirteen  years,  during  which  period 
it  had  been  his  custom  to  ship  brewer's  refuse,  for 
cattle  feed,  over  defendant 's  lines ;  that  in  Septembet*, 
1913,  he  contracted  to  ship  a  load  of  such  refuse  to  one 
Henry  Grandt,  Sr.,  at  Wheeling,  Illinois,  and  for  that 
purpose,  on  or  about  September  19,  1913,  ordered  a 
car  from  defendant ;  that  on  or  about  the  said  day,  the 
employees  of  said  consignor  hauled  the  brewer's  refuse 
from  the  Atlas,  National,  Garden  City  and  Gambrinus 
brewing  companies  to  the  defendant  *s  team  track  at 
Nineteenth  street  and  Western  avenue,  for  the  pur- 
pose of  loading  same  into  the  car  for  shipment  to 
Wheeling;  that  when  they  arrived  at  defendant's 
yards  and  asked  which  car  had  been  placed  there  for 
use  by  the  consignor,  the  yard  boss  designated  a  certain 
car  for  that  purpose ;  that  said  employees  cleaned  said 
car  with  shovels  and  brooms,  whereupon  said  refuse 
was  loaded  therein.  The  evidence  further  showed  that 
the  shipment  reached  Grandt  at  Wheeling  on  or  about 
the  21st  of  September;  that  said  Grandt  sold  part  of 
the  contents  thereof  to  the  plaintiffs;  that  when  the 
various  purchasers  of  said  refuse  (including  the  plain- 
tiffs) loaded  same  from  the  car  into  their  wagons  they 
noticed  a  white  or  greyish  substance  at  the  bottom  of 
the  6ar,  being  from  two  to  four  inches  thick,  some  of 
which  had  become  mixed  with  the  said  brewer's  refuse ; 
that  plaintiffs,  not  knowing  the  nature  of  this  whitish 
substance,  and  having  no  reason  to  suspect  that  it  was 
harmful,  commenced  feeding  the  refuse,  in  which  it 
was  contained,  to  their  cattle  on  or  about  the  23rd  of 
September,  and  that  about  the  3rd  day  of  October  they 
observed  their  cattle  had  become  sick,  five  of  which 
died  a  short  time  thereafter;  that  in  the  interim  the 
cattle  had  no  other  feed ;  that  this  substance  appeared 
white  and  lumpy;  that  samples  of  the  feed  containing 
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this  whitish  substance  taken  from  the  car  were  ana- 
lyzed by  a  chemist,  who  found  that  said  whitish  sub- 
stance contained  a  mineral  substance  known  as  lead 
carbonate  or  white  lead,  which!  T^as  poisonous,  and 
would  produce  disease,  derangement  or  death  if  taken 
in  suflScient  quantities;  that  several  veterinary  sur- 
geons who  had  made  a  post  mortem  examination  were 
of  the  opinion  that  the  cattle  had  died  from  lead 
poisoning  or  some  poisoning  occasioned  by  eating  white 
lead;  that  the  said  refuse,  when  obtained  from  the 
breweries  was  in  good  and  wholesome  condition,  free 
from  any  poisonous  substances;  that  the  wagons  in 
which  it  was  hauled  from  the  breweries  to  the  car 
and  from  the  car  to  plaintiffs'  premises  at  Wheeling 
were  clean  and  free  from  harmful  and  poisonous  sub- 
stances, as  was  also  the  malt  box  in  which  the  refuse 
was  kept  by  the  plaintiffs;  that  there  was  no  white 
lead  anywhere  on  the  plaintiffs*  premises  where  the 
cattle  were  fed  or  herded.  Plaintiffs  also  showed  by 
the  three  witnesses  who  testified  that  they  had  observed 
this  whitish  substance  at  the  bottom  of  the  car  and 
that  it  had  become  mixed  with  the  refuse,  that  their 
cattle  were  also  fed  this  refuse. 

Hugo  J,  Thal,  for  appellant ;  Eice,  Lowes  &  0  ^Neill, 
of  counsel. 

J.  A.  CoNNBLL,  for  appellee ;  Chester  M.  Dawes,  of 
counseL 

Mr.  Justice  Pam  delivered  the  opinion  of  the  court. 

While  the  record  does  not  show  the  argument  ad- 
vanced by  defendant  in  the  court  below  in  support  of 
its  motion  for  a  directed  verdict,  yet  it  is  fair  to  pre- 
sume that  there,  as  here,  it  relied  in  the  main  on  the 
contention  that  even  though  the  jury  could,  from  the 
facts  in  evidence,  reasonably  have  concluded  that  the 
defendant  furnished  the  car  containing  the  white  lead, 
and  further,  that  it  knew  the  purpose  for  which  the  car 
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was  to  be  used,  yet  inasmuch  as  plaintiffs  were  not  par- 
ties to  the  contract  and  there  was  no  privity  between 
plaintiffs  and  the  defendant,  the  former  could  not  be 
heard  to  complain  of  that  fact,  notwithstanding  it  was 
negligent.  Plaintiffs,  in  their  contention,  do  not  claim 
to  have  been  parties  to  the  contract,  nor  that  there  was 
any  privity  between  themselves  and  the  defendant,  but 
insist  that  as  the  defendant  knew  the  purpose  for  which 
this  car  was  to  be  used,  there  was  a  duty  imposed  upon 
it  by  law,  to  furnish  a  car  suitable  for  the  said  purpose, 
.  and  that  consequently  it  was  liable  for  its  failure  to 
perform  such  duty,  not  only  to  the  person  with  whom 
it  had  contracted  to  furnish  said  car,  but  to  any  person 
who  might  be  injured  because  of  its  failure  to  perform 
that  duty;  that  the  failure  to  perform  that  duty  was 
an  original  wrongful  act  which  would  naturally,  in 
the  ordinary  course  of  events,  prove  injurious  tp  some 
other  person  or  persons,  for  which  it  would  be  liable 
if  there  was  no  intervention  by  any  independent  agency 
contributing  to  the  injury. 

There  is  no  controversy  between  the  parties  that  the 
plaintiffs  could  not  maintain  this  action  by  reason  of 
any  contract  of  carriage.  The  question  at  issue  is  the 
right  of  plaintiffs  to  recover  for  the  original  wrongful 
act  of  the  defendant,  independently  of  contract.  The 
principle  of  law  that  an  action  of  tort  may  lie  for  a 
breach  of  duty  imposed  by  law  independently  of  any 
contract  is  abundantly  supported  by  authority.  In 
Cooley  on  Torts  (2nd  ed.),  p.  76,  it  is  said: 

'*If  the  original  act  was  wrongful,  and  would  nat- 
urally, according  to  the  ordinary  course  of  events, 
prove  injurious  to  some  other  person  or  persons,  and 
does  actually  result  in  injury  through  the  intervention 
of  other  causes  which  are  not  wrongful,  the  injury  shall 
be  referred  to  the  wrongful  cause,  passing  by  those 
which  were  innocenf 

And  again  the  same  author  says  on  page  83 : 

**  There  is  a  maxim  that  *  fraud  is  not  purged  by  cir- 
cuity,' and  this  is  true  of  any  wrongful  acf 
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This  principle  of  law  was  also  well  set  forth  in  the 
case  of  Davidson  v.  Montgomery  Ward  (&  Co.,  171  HI. 
App.  355.  There,  as  in  the  case  at  bar,  plaintiff  was 
not  a  party  to  the  contract  and  it  was  therefore  con- 
tended that  he  could  not  sue.  In  the  course  of  a  well- 
considered  opinon,  many  authorities  are  cited,  among 
which  is  the  case  of  Cunningham  v.  C.  B.  Pease  House 
Furnishing  Co.,  74  N.  H.  435,  in  reference  to  which 
Mr.  Justice  Baldwin,  the  writer  of  the  opinion,  said 
(p.  370) : 

**Thi8  was  an  action  which  was  brought  by  a  daugh- 
ter to  whose  mother  the  representations  were  made. 
The  ]^laintiff 's  evidence  in  the  case  tended  to  show  that 
certain  manufacturers  of  a  stove  blacking  advertised  it 
in  Nashua,  stating  that  it  was  for  sale  by  the  defend- 
ants; the  plaintiff's  mother  saw  the  advertisement, 
called  at  the  defendant's  store  and  asked  a  clerk  if  the 
blacking  they  were  advertising  was  intended  for 
stovepipes  or  for  stoves.  He  replied  that  it  was  in- 
tended for  stoves,  and  said,  *The  warmer  the  stove, 
the  better  it  works. '  She  replied,  *  Won 't  that  be  fine ; 
I  can  black  my  stove  without  letting  my  fire  go  out. ' 
Belying  upon  the  representations  that  the  blacking 
could  be  safely  used  on  a  hot  stove^  the  mother  bought 
a  can.  Two  days  later,  the  plaintiff,  a  member  of  her 
mother's  family,  used  some  of  the  blacHng  on  a  hot 
stove  and  an  e^losion  resulted,  causing  the  injuries 
complained  of.  The  plaintiff  and  her  mother  were 
blamelessly  ignorant  of  the  fact  that  the  blacking  con- 
tained naphtha.  In  the  opinion  the  court  says:  *The 
defendant's  position  is  like  that  of  one  who  ^^puts  de- 
structive •  •  •  materials  in  situations  where  they 
are  likely  to  produce  mischief.**  Richer  v.  Freeman^ 
50  N.  H.  420,  432.  Such  a  person  must  respond  in 
damages  to  those  who  are  injured  because  of  his  acts, 
if  he  either  knew  or  ought  to  have  known  that  the  ma- 
teridls  were  dangerous  and  that  the  persons  injured 
might  come  in  contact  with  them.  Hobbs  v.  Com- 
pany, ante  [74  N.  H.]  116 ;  Scott  v.  Shepherd,  3  Wils. 
403;  8.  C.  2  W.  Bl.  892;  Cooley  on  Torts,  78.  (Italics 
ours.) 

Vol  CXCV18. 
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**  *  Although  the  defendants  probably  did  not  have 
the  plaintiff  in  mind  when  they  sold  the  blacking  to  her 
mother,  they  knew  the  mother  bought  it  to  use  on  her 
stove  and  that  other  members  of  the  family  were  likely 
to  use  it,  consequently  the  plaintiff  can  recover,  if  her 
mother  could  have  recovered,  had  she  been  injured  in- 
stead of  the  plaintiff/    •    •    •'' 

Another  case  cited  was  that  of  Thomas  v.  Winches- 
ter, 6  N.  Y.  397,  wherein  a  dealer  in  drugs  sold  another 
druggist  a  jar  of  belladonna,  labeling  it  **  Extract  of 
Dandelion,"  from  which  the  second  druggist  filled  a 
prescription  for  *  *  Extract  of  Dandelion. ' '  The  patient 
took  the  medicine  containing  the  belladonna,  and  an 
action  by  him  against  the  first  seller  of  the  deadly 
drug  was  sustained.  Therefore,  in  the  c^se  at  bar,  if 
there  were  facts  in  evidence  from  which  the  jury  might 
say  or  might  reasonably  infer  that  defendant  biew,  or 
in  the  exercise  of  ordinary  care  should  have  known, 
that  the  car  in  question  contained  a  poisonous  sub- 
stance known  as  white  lead,  and  furthermore,  knew,  or 
should  have  known,  the  purposes  for  which  said  car 
was  to  be  used,  then  it  was  its  duty,  as  a  matter  of  law, 
to  anticipate  the  consequences  that  might  naturally  and 
properly  follow  its  act  in  furnishing  such  a  car  for  the 
purposes  intended,  viz.,  that  anyone  buying  the  refuse 
might  feed  same  to  his  live  stock.  If  the  jury  might 
further  infer  from  the  evidence  that  plaintiffs  sus- 
tained injury  from  said  act  on  the  part  of  the  de- 
fendant, by  which  they  were  damaged,  and  that  said 
injury  was  a  natural  and  probable  consequence  of  such 
act,  then  under  the  principle  of  law  above  cited,  defend- 
ant would  be  liable  for  the  said  injury.  After  a  care- 
ful review  of  the  evidence,  we  are  of  the  opinion  that 
the  jury  might  reasonably  have  inferred  from  said  evi- 
dence that  defendant  had,  or  in  the  exercise  of  reason- 
able care  should  have  had,  knowledge  that  the  car 
designated  by  the  defendant  in  which  to  ship  this  cattle 
feed  contained  a  poisonous  substance  known  as  white 
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lead,  and  that  when  it  designated  said  car  for  nse  by 
the  plaintiffsi  it  had,  or  should  have  had,  knowledge  of 
the  pnrpos^s  for  which  it  was  intended.  Therefore,  as 
already  stated,  it  was  its  duty,  as  a  matter  of  law,  to 
anticipate  the  consequences  that  might  naturally  and 
properly  flow  from  its  act  in  furnishing  such  car  to 
the  consignor  for  shipment  of  the  cattle  feed.  We  are 
further  of  the  opinion  that  there  was  evidence  from 
which  the  jury  might  reasonably  have  inferred  that 
the  injury  sustained  by  the  plaintiffs,  for  which  dam- 
ages are  sought,  was  the  consequence  that  the  defend- 
ant should  have  anticipated  would  naturally  and 
probably  flow  from  the  act  complained  of,  and  further- 
more, that  there  was  no  evidence  of  the  intervention  of 
an  independent  agency  contributing  to  said  injury. 

Defendant  cannot  shield  itself  from  responsibility 
by  claiming  that  the  plaintiffs  were  not  parties  to  the 
contract  tmder  which  this  car  was  furnished,  because 
defendant  was  charged  with  the  knowledge  that  not 
only  the  person  with  whom  it  had  contracted  might 
sustain  injury,  but  that  any  other  person  who  would 
buy  the  feed  transported  in  said  car  would  sustain 
injury.  Defendant  was  a  common  carrier,  charged, 
under  the  law  of  our  State,  with  the  duty  to  furnish 
suitable  cars  for  the  transportation  of  persons  and 
their  property;  and  plaintiffs,  purchasing  said  cattle 
feed  at  Wheeling,  had  the  right  to  believe  that  defend- 
ant had  performed  such  duty. 

Defendant  further  contends  that  the  consignor,  with 
whom  it  had  contracted  for  furnishing  the  car  in  ques- 
tion, had  taken  upon  itself  the  duty  of  cleaning  the  car, 
thereby  relieving  it  of  any  responsibility  in  connection 
therewith.  The  only  evidence  to  support  such  conten- 
tion was  that  of  two  employees  of  the  consignor  who 
testified  that  they  always  cleaned  the  cars  furnished 
for  cattle  feed,  and  that  on  the  occasion  in  question 
they  cleaned  the  car  with  shovels  and  brooms.  This 
testimony,  however,  was  not  evidence  of  an  agreement 
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on  the  part  of  the  consignor  to  clean  the  car,  nor  was 
it  conclusive  on  the  question  whether  or  not  the  car 
was  clean  when  loaded,  but  was  merely  evidence  of 
facts  which  might  have  been  taken  into  consideration 
by  the  jury  had  they  been  permitted  to  pass  upon  the 
issues.  Moreover,  even  though  the  consignor  had 
agreed  to  clean  said  car,  that  would  not  relieve  the 
defendant,  as  far  as  the  plaintiffs  are  concerned,  of  its 
duty,  imposed  by  law,  to  furnish  a  car  suitable  for  the 
purpose  for  wMch  it  was  intended.  The  act  of  the 
consignor  in  cleaning  the  car  was  the  act  of  the  de- 
fendant.   Chicago  S  A.  R.  Co.  v.  Davis,  159  IlL  53,  58. 

Defendant  further  maintains  that  plaintiffs  had 
knowledge  of  the  presence  of  this  whitish  substance  in 
the  bottom  of  the  car  and  in  the  cattle  feed  removed 
therefrom;  that  in  failing  to  take  measures  to  ascer- 
tain the  nature  thereof,  they  were  not  in  the  exercise 
of  ordinary  care,  thereby  contributing  to  the  injuries 
sustained.  On  this  point,  taking  into  consideration 
the  evidence  that  three  persons  besides  the  plaintiffs, 
who  had  noticed  this  whitish  substance  on  the  bottom 
of  the  car  and  in  the  refuse,  bought  it  for  the  purpose 
of  feeding  the  same  to  their  cattle,  and  did  so,  the 
question  whether  or  not  plaintiffs  acted  as  ordinarily 
prudent  men  would  have  acted  under  like  circum- 
stances, was  also  one  of  fact  for  the  jury  and  not  a 
question  of  law  for  the  court. 

Defendant  further  contends  that,  this  being  an  action 
to  recover  damages  for  an  injury  arising  out  of  the 
sale  of  feed  for  animal  consumption,  the  rule  of 
caveat  emptor  applies,  and  that  under  the  facts  in 
evidence  the  plaintiffs  cannot  recover.  In  our  view 
of  the  issues  as  heretofore  expressed,  this  contention  is 
without  force. 

For  the  reasons  hereinabove  assigned,  we  are  of  the 
opinion  that  the  issues  should  have  been  submitted  to 
the  jury,  and  that  the  trial  court  erred  in  directing  a 
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verdict  for  the  defendant.    Accordingly,  the  judgment 
will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Frank  H.  J.  Kim,  Appellee,  v.  Chicago  Journal 

Company,  Appellant. 

Gen.  No.  20,933. 

1.  Hasteb  azvd  sebvant,  §707* — when  question  of  existence  of 
relation  is  for  the  jury.  In  an  action  by  a  policeman,  who  was  riding 
on  a  wagon  carrying  newspapers  for  a  certain  daily  newspaper  pub- 
lisUiig  company  daring  a  strike  of  drivers  for  various  daily  news- 
papers, for  damages  for  personal  injuries  sustained  as  a  result  of 
the  alleged  negligence  of  the  driver  in  turning  to  the  left  to  cross  in 
front  of  an  oncoming  street  car,  "held  that  under  the  evidence  it  was 
a  question  for  the  Jury  whether  the  driver  was  the  servant  of  the 
newspaper  publishing  company  or  the  servant  of  a  certain  delivery 
company. 

2.  Masteb  and  bsbvant,  §682* — sufUciency  of  evidence  as  to 
existence  of  relation.  In  an  action  for  damages  for  personal  injuries 
against  a  newspaper  publishing  company  by  a  policeman  who  was 
riding  on  a  delivery  wagon  during  a  strike  of  the  drivers  of  various 
daUy  newspapers,  and  who  was  injured  as  a  result  of  the  alleged 
negUgence  of  the  driver  in  attempting  to  cross  the  street  in  front 
of  an  oncoming  street  car,  evidence  "held  sufficient  to  sustain  a  finding 
that  the  driver  was  the  servant  of  the  newspaper  publishing  company, 
and  not  of  the  delivery  company. 

3.  Pleading,  §458* — when  question  of  variance  is  leaded.  The 
question  of  variance  between  the  proof  and  allegations  in  a  declaration 
Is  waived  where  no  objection  or  motion  is  made  on  such  question 
bot  a  motion  is  made  simply  to  direct  a  verdict,  and  for  a  new  trial, 
and  exertions  taken  to  the  overruling  of  such  motions. 

4.  EviDENCB,  §107* — when  telephone  conversation  is  admissible, 
A  telephone  conversation  is  admissible  where  material  and  relevant 
to  the  issues  of  a  case. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  John 
Gibbons,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Affirmed.  Opinicm  filed  October  6,  1915. 
Bdiearlng  denied  October  15,  1915. 

•See  mtaols  Notes  Direst,  Volf.  XI  to  XT,  and  ComolmtlTe  Qoftrterly,  Mune 
tvple  aad  aoctlon  number. 
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Statement  by  the  Conrt.  This  is  a  suit  for  per- 
sonal injuries  brought  by  Frank  M.  J.  Kirn,  appellee 
and  hereinafter  referred  to  as  the  plaintiff,  against 
the  Chicago  Journal  Company,  appellant  and  herein- 
after designated  as  the  defendant,  and  the  Chicago 
City  Bailway.  On  the  trial  below,  at  the  close  of  all  the 
evidence,  the  court  instructed  the  jury  to  return  a 
verdict  of  not  guilty  as  to  the  Chicago  City  Bailway. 
The  case  was  then  submitted  to  the  jury,  who  found 
defendant  guilty,  assessing  the  plaintiff's  damages  in 
the  sum  of  $750.  To  reverse  the  judgment  entered  on 
this  verdict,  defendant  has  prosecuted  this  appeaL 

Chytratts,  Healy  &  Frost  and  Edwin  Whitb  Moobb, 
for  appellant. 

BoBEBT  L.  Stephens,  for  appellee. 

Mb.  Justice  Pam  delivered  the  opinion  of  the  court 

At  the  time  of  the  accident  there  was  a  strike  involv- 
ing the  drivers  delivering  for  various  daily  papers 
published  in  the  city  of  Chicago.  Because  of  the  strike 
in  question,  plaintiff,  a  police  officer,  while  in  the  per- 
formance of  his  duty  as  such,  was  riding  upon  a  wagon 
which  at  the  time  of  the  accident  carried  papers  of  the 
defendant  and  the  Chicago  Daily  News.  This  wagon 
had  printed  on  its  sides  the  name  of  the  defendant* 
The  driver  of  the  wagon,  one  Myron,  had  started  out 
at  2:15  from  the  bam,  which  was  located  at  139-141 
West  Sixty-third  street,  and  had  driven  to  the  Illinois 
Central  Bailroad  station  on  East  Sixty-third  street, 
between  Washington  and  Madison  avenues  and  stopi)ed 
on  the  south  side  of  the  street  in  the  subway  under  the 
Illinois  Central  Bailroad  tracks,  where  he  left  the 
wagon,  returning  after  a  few  moments  with  bundles 
of  newspapers  which  were  to  be  delivered.  The  wagon, 
with  Myron  on  the  right-hand  side  and  plaintiff  on  the 
left-hand  side  of  the  seat,  was  then  driven  east  on  the 
south  side  of  the  street.    Just  in  front  of  it  another 
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wagon  was  standing  close  to  the  cnrb,  whereupon 
Myron  passed  it  on  the  left-hand  side,  his  wagon  re- 
maining, however,  to  the  south  of  the  south  rail  of  the 
eastbound  track  of  the  Chicago  City  Eailway.  He  then 
suddenly  turned  his  horse  on  to  the  track  as  if  to  turn 
and  go  west,  and  as  he  started  to  do  this,  a  car  of  the 
Chicago  City  Eailway  Company  approached  from  the 
west  ringing  its  bell,  and  some  one  hollered,  but  before 
the  said  Myron  could  either  complete  the  turn  he  had 
started  to  make,  or  get  off  the  track,  his  wagon  was 
struck  by  the  car,  causing  the  plaintiff  to  be  thrown 
from  the  wagon,  whereby  he  sustained  the  injuries 
complained  of. 

Defendant  admits  in  its  brief  that  the  accident  was 
caused  by  the  negligence  of  either  Myron,  the  driver, 
or  one  Kerrigan,  motorman  of  the  car  that  collided 
with  the  wagon,  thereby  absolving  plaintiff  from  any 
blame  in  connection  with  the  accident.  While  defend- 
ant, in  the  course  of  its  argument  in  support  of  its 
various  contentions  as  to  why  the  judgment  should  be 
reversed,  complains  of  the  action  of  .the  court  in  in- 
structing the  jury  to  find  the  Chicago  City  Eailway 
Company  not  guilty,  no  error  is  predicated  thereon. 

Defendant  first  contends  that  the  court  erred  in 
refusing  to  hold  as  a  matter  of  law  that  Myron  was 
not  the  servant  of  the  defendant  at  the  time  of  the 
accident,  and,  in  urging  this  contention,  relies  upon 
the  following  principle  of  law:  '* Where  a  driver  for 
a  horse  and  wagon  is  hired  from  anyone  who  has  him 
in  his  general  employ  and  has  the  power  to  discharge 
him,  the  employer  and  not  the  hirer  is  liable  for  the 
driver's  negligence.''  Defendant  claims  that  the  evi- 
dence shows  that  the  driver  Myron  was  in  the  general 
employ  of  the  Chicago  Delivery  Company  alone ;  that 
said  company  alone  had  the  authority  to  discharge 
him;  that  the  only  control  defendant  had  over  said 
Myron  was  to  give  directions  as  to  when  and  where 
deliveries  were  to  be  made;  that  at  the  time  of  the 


200  Appellate  Coubts  of  Illinois. 


Kim  V.  Chicago  Journal  Ck).,  195  HI,  App.  197. 


accident  said  Chicago  Delivery  Company  was,  as  to  the 
defendant,  an  independent  contractor  for  the  delivery 
of  its  newspapers  in  the  city  of  Chicago.  Defendant 
therefore  argues  that  under  the  principle  of  law  here- 
tofore stated  it  was  not  liable  for  the  driver  ^s  negli- 
gence. Plaintiff  contends,  however,  that  there  was  no 
proof  of  the  existence  of  the  alleged  Chicago  Delivery 
Company;  that,  moreover,  if  there  was,  the  said  Chi- 
cago Delivery  Company  was  but  an  agent  for  all  news- 
papers in  Chicago  in  securing  drivers  during  the 
strike;  that  the  control  of  the  said  Chicago  Delivery 
Company  was  in  the  various  newspapers  including  the 
defendant,  and  that  the  defendant  had  the  right  to 
discharge  the  driver,  Myron,  or  any  other  driver  it  had 
secured  through  the  Chicago  Delivery  Company.  In 
considering  these  various  contentions,  it  becomes  neces- 
sary to  review  the. facts  having  a  bearing  thereon. 
Prior  to  the  strike  the  Chicago  Journal,  defendant 
herein,  delivered  its  papers,  independently  of  any 
other  company  pubUshing  and  deUvering  newspapers, 
through  one  Pierce  who  had  a  contract  for  the  delivery 
of  newspapers,  but  who,  during  the  strike,  refused  to 
have,  and  did  not  have,  anything  to  do  with  furnishing 
the  drivers,  but  continued  to  furnish  wagons  and 
horses.  After  the  strike,  deliveries  of  all  afternoon 
papers  were  made  from  one  wagon.  One  of  the  depots 
for  delivery  was  a  bam  located  at  139-141  West  Sixty- 
third  street,  whence  deliveries  were  made  of  all  news- 
papers for  that  section  of  the  city,  at  the  time  of  the 
accident.  Plaintiff  placed  upon  the  stand  one  Claude 
Draper,  who  stated  that  in  May,  1912,  he  had  charge 
of  deliveries  at  the  aforesaid  bam;  that  he  had  busi- 
ness dealings  with  defendant  at  that  time  only  through 
its  drivers ;  that  at  this  barn  there  was  a  representative 
of  the  defendant  by  the  name  of  Kirby,  who  directed 
the  drivers  as  to  their  routes  and  gave  them  their 
route  slips ;  that  he  (Draper)  received  his  pay  from  the 
contractor.  Pierce;  that  on  May  23rd  he  talked  with 
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a  representative  of  the  defendanti  whom  he  called 
Eckstein,  but  whose  name  the  evidence  shows  was  Eck- 
strom,  concerning  the  drivers;  and  when  asked  what 
that  conversation  was,  answered:  '*Well,  he  would 
send  me  the  drivers ;  he  told  me  that  if  the  drivers 
were  not  satisfactory  to  send  them  back  to  him  and  he 
wonld  replace  them  with  better  drivers*';  that  Myron 
was  sent  out  to  him  on  the  day  of  the  accident  with  a 
note  from  Eckstrom  directing  that  he  j[Myron)  be  given 
a  wagon  that  morning;  that  he  (Draper)  had  nothing 
to  do  with  paying  these  drivers;  that  he  never  had 
anything  to  do  with  the  pay  slips;  that  Eckstrom 
stated  that  ''when  a  man  didn't  suit  to  send  them  to 
him,  he  would  pay  them  off. ' '  Draper  further  testified 
that  after  the  accident  he  talked  with  Eckstrom  about 
the  injury  the  horse  had  received  in  said  accident,  and 
Eckstrom  wanted  to  know  how  badly  the  horse  was 
hnrt,  and  upon  being  told  the  horse  would  be  laid  up 
about  six  weeks,  Eckstrom  told  him  to  leave  the  horse 
where  it  was  xmtil  it  was  ready  for  work  again,  and  to 
send  the  bill  to  him  and  he  would  settle.  These  con- 
versations, testified  to  by  Draper,  were  had  with 
Eckstrom  over  the  telephone.  Plaintiff  also  called  Eck-i 
Strom,  who  testified  that  at  the  time  of  the  accident  he 
was  drculation  manager  of  the  defendant ;  that  F^ierce 
refused  to  have  anything  to  do  with  furnishing  the 
drivers  during  the  strike ;  that  that  matter  was  turned 
over  to  the  Chicago  Delivery  Company  who,  in  that 
regard,  was  acting  for  all  the  papers.  He  stated 
fnrther,  that  many  times  during  the  strike  he  was  in 
telephone  communication  with  the  barn  at  Sixty-third 
street  and  may  or  may  not  have  talked  with  a  man  by 
the  name  of  Draper ;  that  an  employee  of  the  defend- 
ant by  the  name  of  Kirby  was  at  the  bams  all  day, 
whose  duty  it  was  to  send  drivers  out  on  their  various 
routes ;  that  if  notified  by  Kirby  that  a  driver  had  not 
appeared,  he  would  call  up  the  Chicago  Delivery  Com- 
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pany's  office  and  get  another  driver.  When  asked  who 
the  Chicago  Delivery  Company  was,  he  stated : 

**I  don't  know  who  they  are,  except  they  were  or- 
ganized at  that  time  to  take  care  of  the  Chicago  news- 
papers. 

**Q.  How  long  did  they  stay  in  existence T  A.  How 
long  were  they  in  existence  t 

**Q.  Yes.  A.  They  came  in  existence,  I  think, 
the  first  or  the  second  week  of  the  strike.'' 

Eckstrom  was  then  further  cross-examined  as  fol* 
lows: 

*  *  ^.  Did  the  Chicago  Journal  Company,  the  defend- 
ant in  this  case,  on  the  23rd  of  May,  1912,  have  in  its 
employ  a  driver  named  Myron  t   A.   They  did. 

**Q.  The  Chicago  Jonrnalf  A.  The  Chicago 
Journal! 

**Q.  Yes.  A.  A  man  named  Myron  on  the  joint 
delivery  had  been  in  Woodlawn.  He  was  on  one  of 
Pierce's  wagons. 

**Q.  In  whose  employment  was  heT  A.  He  was 
paid  by  the  Chicago  Delivery  Company. 

'*Q.  Who  hired  hunt  A.  Mr.  Taylor,  I  think, 
hired  him. 

**Q.  Who  was  Mr.  Taylor?  A.  He  was  manager, 
or  director,  I  don't  know  which,  of  the  Chicago  Deliv- 
ery Company. 

*  *  Q.  He  had  nothing  to  do  with  the  Chicago  Journal 
Company?    A.    Excepting  to  supply  us  with  drivers. 

*  *  Q.  Taylor  hired  all  the  drivers  ?  A.  Practically 
all  of  ours. 

**Q.  And  the  Chicago  Delivery  Company  paid  those 
men  their  salaries?  A.  Yes,  they  were  paid — ^what 
we  did  was  this,  in  order  to  secure  the  money  for  these 
men  dn  their  pay  morning,  we  paid  them,  and  then  our 
pay-roll  went  over  to  the  Chicago  Delivery  Company 
and  I  presume  the  Chicago  Delivery  Company  was  re- 
imbursed." 

As  we  read  the  foregoing  evidence,  it  does  not  pre- 
sent a  situation  such  as  is  set  forth  in  the  various  cases 
cited  by  defendant  in  support  of  its  contention,  viz.: 
Chicago  Hydraulic  Press  Brick  Co.  v.  Campbell,  116 
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DL  App.  322,  and  Foster  v.  Wadsworth-Howland  Co., 
168  UL  514,  and  in  a  later  case  not  cited  by  counsel, 
viz.,  Connolly  v.  People's  Gas  Light  d  Coke  Co.,  260 
IlL  162,  in  each  of  which  cases  the  alleged  independent 
contractors  had  furnished,  in  some  instances  horses, 
wagons  and  drivers,  and  in  others  horses  and  drivers, 
and  there  was  no  question  but  that  the  person  so  fur- 
nishing the  equipment  was  one  entirely  separate  and 
apart,  having  no  connection  with  the  business  of  the 
person  with  whom  it  had  contracted  to  do  the  teaming 
and  delivering.  In  the  case  at  bar,  plaintiff  made  out 
a  prima  facie  case  by  showing  that  the  wagon,  which 
was  in  charge  of  Myron  on  the  day  of  the  accident, 
bore  the  name  ** Chicago  Journal.**  The  evidence 
showed  that  it  was  operated  for  delivering  papers  pub- 
lished by  the  defendant.  This  was  at  least  prima  facie 
evidence  of  the  possession  and  control  of  the  wagon 
by  the  defendant  East  St.  Louis  Connecting  By.  Co.  v. 
Altgen,  210  lU.  213;  Pittsburgh,  Ft.  W.  &  C.  Ry.  Co.  v. 
CaUaghan,  157  HI.  406.  We  realize  that  defendant 
contends  that  plaintiff  was  not  content  with  simply 
showing  those  facts,  but  also  showed  that  the  said 
Myron  was  furnished  by  the  Chicago  Delivery  Com- 
pany; and  that  the  said  Chicago  Delivery  Company 
was  independent  of  the  defendant  and  that  he  was 
fnmished  under  a  contract  with  the  Chicago  Delivery 
Company.  While  there  was  some  categorical  evidence 
by  Eckstrom,  the  acknowledged  employee  of  the  de- 
fendant, that  the  Chicago  Delivery  Company  did  fur- 
nish the  drivers,  yet  neither  the  court  nor  the  jury 
were  compelled  to  accept  that  statement  as  conclusive 
on  the  question  whether  or  not  the  Chicago  Delivery 
Company  was  in  fact  an  independent  contractor.  They 
had  the  right  to  take  into  consideration  the  further 
facts  that  the  Chicago  Delivery  Company  was  organ- 
ized to  furnish  drivers  during  the  strike  for  all  the 
newspapers ;  that  its  offices  were  located  in  the  build- 
ing of  one  of  the  newspapers ;  that  Eckstrom  did  not 
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know  who  the  Chicago  Delivery  Company  was,  save 
that  a  man  named  Taylor  was  its  general  manager  or 
director ;  that  the  said  Eckstrom  had  told  the  man  in 
charge  of  wagons  and  horses  for  Pierce  at  the  bam  on 
Sixty-third  street,  that  if  drivers  sent  ont  by  him  were 
not  satisfactory,  he  would  replace  them  with  better 
drivers;  that  all  he  had  to  do  if  a  man  did  not  suit 
him,  was  to  send  him  back  and  he  would  pay  him  off ; 
the  fact  that  these  men  were  paid  by  defendant;  and 
that  Myron  was  put  to  work  upon  the  direct  request, 
in  writing,  of  Eckstrom.  The  court  and  jury  might 
well  have  concluded  from  the  conversation  between 
Eckstrom  and  Draper  that  Draper's  act  in  sending 
back  a  driver  was  equivalent  to  a  discharge  of  the 
driver,  and  that  when  Eckstrom  stated  that  he  would 
pay  them  off  and  send  better  drivers,  that  he,  Eck- 
strom, had  the  power  to  discharge  the  drivers.  From 
all  of  the  evidence  the  court  and  jury  might  further 
have  reasonably  concluded  that  the  Chicago  Delivery 
Company  was  not  an  independent  contractor,  but 
merely  an  agency  representing  the  various  newspapers 
in  securing  drivers  during  the  emergency  created  by 
the  strike.  Defendant  produced  no  employee  or  officer 
of  the  so-called  Chicago  Delivery  Company,  nor  evi- 
dence of  a  single  transaction  of  any  original  hiring 
of  or  of  final  payments  to  drivers  alleged  to  have  been 
furnished  by  said  Chicago  Delivery  Company.  Clearly, 
under  this  evidence,  the  court  could  not  say,  as  a  matter 
of  law,  that  the  said  Myron,  at  the  time  of  the  accident, 
was  the  employee  of  an  independent  contractor,  but  it 
rightfully  placed  before  the  jury  the  question  whether 
the  said  Myron  was  an  employee  of  the  defendant  or  of 
an  independent  contractor.  Plaintiff's  evidence  was 
prima  facie  sufficient  to  prove  the  fact  that  the  said 
wagon,  at  the  time  of  the  accident,  was  in  x>os8e8sion 
and  control  of  the  defendant,  and  we  cannot  say  that 
there  was  proof  of  facts  in  the  record  sufficient  to  over- 
come this  prima  facie  case.    Defendant  had  it  within 
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its  power,  if  there  was  a  written  contract  between  it 
and  the  Chicago  Delivery  Company,  to  produce  same, 
also  to  produce  the  officers  and  employees  of  that  com* 
pany  to  show  what  its  business  was  or  how  it  was  con- 
ducted; having  failed  therein,  defendant  cannot  now 
fairly  complain  of  the  jury's  finding  on  the  issues,  nor 
of  the  court's  action  in  refusing  to  direct  a  verdict  in 
its  favor. 

Defendant  further  contends  that  the  court  erred  in 
not  directing  a  verdict  for  it,  on  the  ground  that  the 
declaration  alleged  :that  the  driver  was  negligent  in 
not  getting  his  wagon  off  the  track,  while  the  only  act 
of  negligence  which  the  evidence  tended  to  prove  was, 
that  the  horse  was  driven  on  the  track  in  front  of  an 
approaching  car;  that  therefore  the  negligence  proven 
was  at  variance  with  the  negligence  as  charged  in  the 
declaration,  and  that  such  variance  between  the  proof 
and  the  allegations  was  fatal  to  a  recovery,  because 
the  rule  is  well  established  that  the  plaintiff  cannot 
recover  upon  proof  of  an  act  of  negligence  different 
from  that  alleged  in  the  declaration.  That  such  is  the 
law  we  have  no  doubt,  but  the  question  of  variance, 
unless  raised  in  apt  time,  is  waived.  In  all  the  cases 
cited  by  defendant,  the  objection  to  such  evidence  was 
made  in  apt  time.  However,  in  the  case  at  bar,  no 
objection  on  this  ground  was  made  to  the  introduction 
of  the  evidence  at  the  time  it  was  offered,  nor  was  there 
a  motion  made  to  instruct  the  jury  to  find  for  the  de- 
fendant because  of  such  variance.  Defendant  does  not 
claim,  in  its  brief,  to  have  raised  any  objection  or  made 
any  motion  because  of  the  variance  now  complained  of ; 
it  merely  concludes  its  argument  upon  that  point  by 
saying  that  at  the  close  of  the  plaintiff's  case  and  at 
the  close  of  all  the  evidence,  appellants  submitted  a 
motion  to  direct  a  verdict,  and  also  that  said  motion 
was  denied  and  that  exceptions  were  taken  to  the 
rulings  on  said  motions  as  well  as  on  the  motion  for  a 
new  triaL  The  defendant  having  failed  to  predicate  an 
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objection  or  base  any  motion  upon  the  question  of  vaii- 
ance,  it  has  clearly,  under  the  decisions  of  this  court 
and  our  Supreme  Court,  waived  all  questions  of  vari- 
ance. Chicago  City  By.  Co.  v.  Phillips,  138  lU.  App. 
438;  City  of  Chicago  v.  Bork,  227  IlL  60;  Lake  Shore 
£  M.  8.  By.  Co.  v.  Ward,  135  HI.  511. 

Defendant  complains  of  the  16th  instruction  given 
on  behalf  of  the  plaintiff.  The  main  objection  against 
this  instruction  is  that  the  court  submitted  to  the  jury 
the  question  whether  or  not  Myron  [was  the  servant 
of  the  def endanty  instead  of  holding  as  a  matter  of 
law  that  he  was  not  its  servant  We  have  already  held 
that  the  court  did  not  err  in  its  ruling.  While  defend- 
ant, in  the  couf se  of  its  argument,  sets  forth  several 
other  reasons  why  this  instruction  is  bad,  we,  however, 
believe  that  it  correctly  stated  the  law,  under  the  facts 
in  the  case,  and  that  defendant's  contention  in  regard 
thereto  is  not  well  taken. 

Defendant  also  complains  of  the  ruling  of  the  court 
in  admitting  in  evidence  and  submitting  to  the  jury 
the  telephone  conversation  testified  to  by*  Draper. 
Under  the  rule  as  laid  down  in  Godair  v.  Ham  Nat. 
Bank,  225  HI.  572,  the  telephone  conversation  was  ad- 
missible if  material  and  relevant  to  the  issues.  That 
we  have  so  regarded  it  is  evident  by  our  reference 
thereto  in  passing  upon  the  first  contention  of  the  de- 
fendant. 

Finding  no  reversible  error,  the  judgment  of  the 
Circuit  Court  will  be  affirmed. 

Affirmed. 


In  re  Petition  of  B.  0.  Witzke,  Appellant,  v.  Frederic 

Greer,  Appellee. 

Gen.  No.  20,948.    (Not  to  be  reported  in  fulL) 

Appeal  from  the  County  Court  of  Cook  County ;  the  Hon,  JoHir  E. 
Owens,  Judge,  presiding.    Heard  In  the  Branch  Appellate  Court  at 
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the  October  term,  1914.     Beversed  and  remanded.     Opinion  filed 
October  6^  1915. 

Statement  of  the  Case. 

Petition  by  E.  0.  Witzke  against  Frederic  Greer  for 
release  from  arrest  under  the  Insolvent  Debtors'  Act 
(J.  &  A.  inf 6198-6250  inc.),  petitioner  having  been 
arrested  for  failure  to  satisfy  a  writ  of  capias  ad 
satisfaciendum  after  judgment  against  him  in  an  action 
of  trover.  From  a  judgment  denying  the  petition,  the 
petitioner  appeals. 

On  November  5, 1913,  a  writ  of  replevin  was  issued 
from  the  Municipal  Court  of  Chicago  on  behalf  of 
Frederic  Greer,  appellee,  and  against  A.  E.  Armstrong 
and  B.  0.  Witzke,  the  latter  being  the  appellant,  for 
the  recovery  of  an  automobile.  The  property  not 
being  recovered,  on  November  20th,  in  the  same 
action,  plaintiff  filed  a  statement  of  claim  in  the  usual 
and  customary  form  used  in  an  action  of  trover,  alleg- 
ing damages  in  the  sum  of  $275. 

To  this  statement  of  claim  defendant  filed  an  affidavit 
of  merits,  setting  forth,  in  substance,  that  he  became 
the  purchaser  of  the  said  automobile  at  a  public  sale 
held  by  the  bailiff  of  the  Municipal  Court  of  Chicago 
under  a  writ  of  execution  issued  by  the  said  Municipal 
Court.  Upon  the  conclusion  of  the  trial,  plaintiff  pre- 
sented a  motion  in  writing  to  instruct  the  jury  to  find 
the  issues  in  his  favor,  accompanied  with  the  follow- 
ing instruction : 

**The  court  instructs  the  jury  to  find  the  defendant 
guilty  and  assess  the  plaintiff's  damages  at  the  sum  of 
two  hundred  and  seventy-five  dollars  ($275)  in  trover.'' 

The  court,  however,  refused  to  direct  a  verdict  in 
that  form,  but  gave  the  jury  the  following  form  of 
verdict  with  directions  to  sign  same : 

"We,  the  jury,  find  the  defendants,  H.  E.  Armstrong 
and  R.  O.  Witzke,  guilty  of  having  maliciously,  wil- 
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fully  and  intentionally,  and  with  intent  to  injure  and 
defraud  the  plaintiff  converted  to  defendants '  own  use, 
the  goods  and  chattels  of  the  plaintiff  and  assess  the 
plaintiff's  damages  at  the  sum  of  two  hundred  and 
seventy-five  dollars  ($275),'* 

which  was  returned  by  the  jury  and  judgment  rendered 
thereon  by  the  court.  Said  judgment  and  costs  not 
having  been  paid,  a  capias  ad  satisfaciendum  was 
issued  and  served  upon  the  defendant.  Upon  his  fail- 
ure to  satisfy  the  writ,  defendant  was  taken  into  cus- 
tody. On  the  same  day  he  filed  his  petition  for  release 
from  such  arrest,  under  the  Insolvent  Debtors'  Act 
(  J.  &  A.  inr6198  et  seq.)j  and  was  released  on  a  bond 
conditioned  upon  his  appearance  on  the  hearing  of 
said  petition.  On  the  hearing  before  the  court  all  the 
papers  in  the  original  replevin  suit  were  produced, 
viz.:  The  affidavit,  writ  and  bond,  plaintiff's  state- 
ment of  claim,  defendant's  affidavit  of  merits,  the 
motion  for  a  directed  verdict  presented  by  the  plain- 
tiff, the  form  of  verdict  as  set  out  in  said  motion,  also 
the  verdict  returned  by  the  jury  at  the  direction  of  the 
court,  and  the  judgment  issued  thereon.  Upon  this 
state  of  the  record  defendant  asked  the  discharge  of 
the  defendant  on  his  petition,  insisting  that  malice 
was  not  the  gist  of  plaintiff's  action.  Plaintiff  main- 
tained the  contrary,  insisting  that  trover  is  an  unlaw- 
ful conversion  of  property  and  that  the  verdict  of  the 
jury  found  defendant  guilty  of  having  maliciously, 
wilfully  and  with  intent  to  injure  and  defraud  the 
plaintiff,  converted  to  his  own  use  the  goods  and  chat- 
tels of  the  plaintiff,  and  that  judgment  having  been 
rendered  thereon,  said  judgment  was  res  adjudicata  on 
the  question  whether  malice  is  or  is  not  the  gist  of  the 
action.  The  court  held  that  malice  was  the  gist  of 
the  action,  and  upon  that  ground  remanded  defendant 
to  the  custody  of  the  sheriff. 

C.  A.  FrrcH,  for  appellant. 

McInbbnby^  Powbb  &  Bybnes,  for  appellee. 
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Mb.  Justice  Pam  delivered  the  opinion  of  the  court. 

Abstract;  of  the  Decision. 

1.  ExBCunoN,  §295* — how  que$tion  of  malice  determined.  The 
qiKstlon  whether  malice  Is  the  gist  of  an  action  so  as  to  entitle  a 
debtor  who  has  been  arrested  for  fiiilure  to  satisfy  a  writ  of  capiat 
9d  iotUfaciendum  to  a  release  from  imprisonment  upon  petition  under 
the  Insolvent  Debtors'  Act  (J.  &  A.  I JI 6198-6250  inc.),  most  be 
determined  from  the  face  of  the  record  when  the  record  affords  the 
means  of  such  determination. 

2.  JuDOMEKT,  §  454* — when  question  as  to  malice  res  adjudicator 
If  it  appears  from  the  pleadings  in  an  action  that  malice  was  the 
gist  of  the  action,  the  doctrine  of  res  adjudicata  applies  as  to  the 
qnestion  whether  or  not  malice  was  or  was  not  the  gist  of  the  action. 

S.  Tbovkb  and  contebsion,  §  7* — what  is  gist  of  the  action*  The 
gist  of  an  action  in  trover  is  the  eonveision  of  the  property. 

4.  Tbovkb  and  convebsion,  §  87* — what  proof  essential.  All  that 
need  be*  shown  in  a  count  sounding  in  trover  is  the  ownership  of  the 
property  in  the  plaintiff,  that  it  came  into  the  possession  of  the 
d^iOidant,  and  that  the  defendant  converted  it  to  his  own  use. 

5,  ExicunoN,  §  294* — when  release  of  judgment  debtor  in  trover 
proper.  A  Judgment  debtor  who  has  be^i  arrested  upon  a  capias  ad 
tatistaoiendum  after  failure  to  pay  a  judgment  in  an  action  in  the 
Ifanidpal  Court  is  entitled,  upon  petition  under  the  Insolvent  Debtors' 
Act  (J.  &  A.  n  6198-6250  inc.),  to  be  released  from  custody  where 
the  statement  of  claim  clearly  shows  that  the  action  is  one  of  trover, 
since  malice  is  not  the  ''gist"  of  such  an  action. 

6L  Encunow,  §295* — when  verdict  cannot  supply  malice.  The 
verdict  in  an  action  in  the  Municipal  Court  cannot  supply  the  element 
of  malice  or  fraud  unless  they  appear  In  the  statement  of  claim 
either  expressly  or  impliedly. 


Frederick  H.  Case,  FlaintifF,  v.  Emerson-Brantins^iam 

Companyi  Drfendant. 

bnerscm-Brantingham  Company,  Appellant,  v.  Gtoorge 
A.  Donnelly,  Intervening  Petitioner,  Appellee. 

Gen.  No.  20,326. 

Attubhky  AifD  cLiEifT,  §  119* — how  amount  of  attomey^s  fee  com^ 
fvted  on  settlement  direct  with  client.    An  agreement  between  an 

*Sm  mtaMto  XotM  DIvMt,  YoU.  XI  to  XT,  and  Ouniilaltve  Qmurteflj, 
toptend  section  nnmber. 
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attorney  and  his  client  provided  that  the  client  would  pay  the  attorney 
for  his  services  In  a  certain  matter  a  sum  of  money  "equal  to  one- 
half  of  whatever  amount  Is  received  as  damages  out  of  said  daim.** 
It  was  held  that  on  a  direct  settlement  between  the  parties  of  the 
claim  to  which  the  agreement  related  the  attorney  was  entitled  to 
receive  from  the  defendant  an  amount  equid  to  one-half  of  the 
amount  for  which  the  defendant  had  settled  with  the  client,  not  an 
amount  equal  to  that  which  the  client  had  been  paid.  Following 
CzeczMka  v.  Hammond  Olue  Co.,  185  111.  App.  559. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon.  Aoelob  J. 
Petit,  Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1914. 
Reversed  and  judgment  here.    Opinion  filed  December  21,  1914. 

Ealph  F.  Potter,  for  appellant. 

'Rankin,  Howard  &  Donnelly,  for  appellee. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the 
court. 

This  is  a  claim  for  an  attorney's  lien  where  the  de- 
fendant made  a  settlement  direct  with  the  plaintiff, 
the  attorney's  client.  Plaintiff  agreed  with  his  counsel 
**to  pay  me  (the  attorney)  for  said  services  a  sum  of 
money  equal  to  one-half  of  whatever  amount  is  re- 
ceived as  damages  out  of  said  claim  or  cause  of 
action.''  The  amount  which  defendant  paid  plaintiff 
was  $160.  Defendant  tendered  the  attorney  $80,  which 
was  refused,  the  attorney  claiming  that  he  was  en- 
titled to  $160.  The  trial  court  held  with  the  attorney, 
and  judgment  for  $160  was  entered. 

This  court  has  heretofore  construed  a  contract  simi- 
lar to  this  in  the  case  entitled  Czecziotka  v.  Hammond- 
Glue  Co.,  185  HI.  App.  559,  and  we  are  not  persuaded 
by  the  able  argument  of  counsel  either  that  that  de- 
cision was  erroneous  or  that  this  case  can  be  dis- 
tinguished from  that.  Applying  what  we  there  said 
to  the  facts  now  before  us,  if  the  plaintiff.  Case,  after 
receiving  $160  from  defendant  had  offered  to  pay  his 
attorney  the  amount  he  had  agreed  to  pay  him,  namely, 
'* one-half  of  whatever  amount  is  received,"  clearly  the 
attorney  would  not  be  entitled  to  more  than  $80  from 
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his  client.  How  then  can  it  be  said  that  should  Case 
fail  to  pay  his  attorney  this  amount,  the  defendant, 
who,  under  the  statute,  thereupon  became  burdened 
with  Case's  promise,  is  obligated  for  double  this 
amount!  That  this  cannot  be  so  seems  to  us  self -evi- 
dent The  amount  of  the  liability  of  defendant  in  this 
case  is  determined  by  the  amount  of  the  liability  of  the 
plaintiff  to  his  attorney. 

We  hold  that  the  judgment  was  erroneous,  but  as 
the  error  in  the  judgment  affects  only  the  amount, 
judgment  will  be  entered  here  against  appellant  for 
$80,  costs  here  to  be  paid  by  appellee. 

Reversed  and  judgment  here. 


Warren  Sales  Company  for  use  of  Warren  Boat  Com- 
pany, Appellee,  v.  J.  L.  Shaw,  Appellant. 

Gen.  No.  20,659.    (Not  to  be  reported  in  fuH) 

Appeal  from  the  Municipal  Onrt  of  Chicago;  the  Hon.  James  CL 
Hakhn,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Ck>urt  at 
the  October  term,  1914.  Affirmed.  Opinion  filed  October  15,  1915. 
Blearing  denied  November  5, 1915. 

Statement  of  the  Case. 

Action  of  the  first  class  in  the  Municipal  Court  of 
Chicago  by  Warren  Sales  Company  for  the  use  of 
Warren  Boat  Company,  a  corporation,  against  J.  L. 
Shaw,  defendant,  to  recover  $1,450,  balance  alleged  to 
be  due  under  a  contract  for  the  manufacture  and  de- 
livery of  a  hydroplane,  and  also  for  the  sum  of  $240.66, 
for  other  goods  sold  and  delivered.  Defendant  filed 
an  affidavit  of  merits  denying  that  plaintiff  made  and 
delivered  the  hydroplane  as  per  contract  and  denying 
that  there  was  due  from  defendant  to  plaintiff  $1,450 
or  any  other  sum  of  money,  and  alleging  that  plaintiff 
was  mdebted  to  defendant  for  failure  to  deliver  the 
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hydroplane  on  May  1, 1913,  as  provided  in  the  contract^ 
and  that  by  reason  of  snch  failure  defendant  was  en- 
titled to  recover  from  plaintiff  the  sum  of  $5  per  day 
''as  provided  in  the  contract."  Defendant  also  filed 
a  ''statement  and  affidavit  of  claim  on  set-off/'  the 
items  of  which  aggregated  $19772.61.  To  this  plaintiff 
filed  an  affidavit  of  merits.  The  case  was  tried  by  the 
court  without  a  jury,  and  the  issues  were  found  against 
defendant  and  plaintiff's  damages  were  assessed  at 
the  sum  of  $1^52.71.  A  motion  for  a  new  trial  was 
overruled  and  judgment  was  entered  on  the  verdict 
From  this  judgment,  defendant  appeals. 

Ela,  Grovbb  &  March,  for  appellant;  Frank  R 
Grovbb,  of  counsel. 

William  A.  Jennings,  for  appellee. 

Mb.  PRBsmiNG  Justice  Scanlan  delivered  the 
opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Appeal  Ain>  bbbob,  §  482* — when  record  dO€$  not  present  ques- 
tion of  law  tor  review.  Wbere,  on  appeal  from  a  Jodgment  of  the 
Monlclpal  Court  of  Chicago  In  an  action  of  the  first  class  tried  with- 
out a  Jury,  no  complaint  Is  made  as  to  any  ruling  of  that  court  on  any 
question  of  pleadings  nor  upon  the  admission  or  exclusion  of  evi- 
dence, nor  upon  any  matter  arising  during  the  course  of  the  trlaL 
and  no  written  propositions  of  law  were  submitted  to  the  court,  the 
record  presents  no  question  of  law  for  the  consideration  of  the 
Appellate  Court 

2.  Appeal  and  ebbob,  S  1410* — when  finding  not  against  weight  of 
evidence.  Evidence  on  appeal  from  judgment  by  Municipal  Court  for 
plalntlfT  in  action  of  first  class,  considered  and  held  that  finding  ctf 
trial  court  was  not  manifestly  against  weight  of  evidence; 

•See  lUlnols  Notes  DiVMt,  ¥oU.  XI  to  X¥,  and  CmniilaUTe  Qiwrtetlj* 
topic  and  eectiOD  Bomber, 
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8.  Adrian  Scheltes,  Appellee,  v.  Thomas  M.  Hunter, 

Appellant 

Gen.  No.  20,836.    (Not  to  be  reported  in  fuH) 

Appeal  from  the  Circuit  Court  of  Cook  county ;  Uie  Hon.  Biohabd 
8.  TuTHnx^  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Affirmed.  Opinion  filed  October  15, 1915. 
Rehearing  denied  October  26,  1915.  Certiorari  denied  by  Supreme 
Court  (maldng  opinion  final). 

Statement  of  the  Case. 

Beplevin  by  S.  Adrian  Scheltes,  trustee,  plaintiff, 
against  Thomas  M.  Hunter,  bailiff,  defendant.  On 
submission  of  the  case,  by  agreement,  to  the  court  with- 
out  a  jury,  ihe  court  found  defendant  guilty  and  that 
plaintiff  was  entitled  to  possession  of  the  property, 
and  assessed  plaintiff's  damages  at  one  cent.  A  motion 
for  new  trial  was  overruled,  and  from  judgment 
entered  on  the  finding,  defendant  appeals. 

The  evidence  shows  that  on  December  30, 1911,  Nate 
Schatz,  who  was  engaged  in  the  clothing  business  in 
the  city  of  Chicago,  under  the  name  and  style  of  ''Bart 
Clothing  Company,"  executed  and  delivered  to  S.  A. 
Scheltes,  as  trustee,  a  certain  deed  of  trust  purporting 
to  be  an  assignment  for  the  benefit  of  the  creditors  of 
Schatz.  The  deed  conveyed  to  the  trustee  all  his  mer- 
chandise, furniture  and  fixtures,  cash,  bills  and  ac- 
counts receivable,  and  other  property  owned  by  him 
in  connection  with  the  said  business.  At  the  time  of  the 
execution,  Schatz  was  owing  a  large  amount  of  money, 
practically  all  of  it  to  eleven  creditors,  one  of  whom 
was  Rose,  Bogers  and  Bose,  a  corporation,  that 
held  a  claim  amounting  to  $2,649.06,  and  the  deed  was 
executed  in  pursuance  of  an  arrangement  made  at 
meeting  of  certain  of  the  creditors  of  Schatz,  and  wai 
ratified  and  assented  to  by  ten  of  the  said  elevei 
creditors.  T"There  was  a  conflict  in  the  evidence  as  t< 
whether  Bose,  Bogers  and  Bose  ratified  and  assented^ 
to  the  assignment.   Immediately  after  the  execution  of' 
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the  said  deed,  the  trustee  took  possession  of  the  prop- 
erty conveyed  and  appears  to  have  conducted  the  busi- 
ness from  that  time  until  the  date  of  the  trial.  On 
May  4, 1912,  Bose,  Rogers  and  Rose  recovered  a  judg- 
ment against  the  said  Schatz,  in  the  Municipal  Court  of 
Chicago,  in  the  sum  of  $2,671,  Execution  was  issued 
on  this  judgment  and  placed  in  the  hands  of  Thomas 
M.  Hunter,  the  bailiff  of  said  court,  who,  on  or  about 
June  4, 1912,  seized  400  suits  of  men's  clothing  in  the 
hands  of  the  said  trustee. 

The  declaration  consists  of  the  usual  counts  in  re- 
plevin. The  defendant  filed  two  pleas ;  the  first  aver- 
ring that  the  property  replevined  was  the  property  of 
Nathan  Schatz  and  not  of  the  plaintiff,  the  second  aver- 
ring justification  of  the  seizure  as  bailiff  of  the  said 
court  under  a  writ  of  execution  in  full  force  and  effect, 
issued  by  the  said  court  on  the  said  judgment  in  favor 
of  Rose,  Rogers  and  Rose.  To  these  pleas  the  plain- 
tiff filed  a  replication. 

The  defendant  contended  **that  the  alleged  assign- 
ment for  the  benefit  of  creditors  is  void  because  it 
tends  to  hinder,  delay  and  defraud  creditors.  Being 
void,  no  title,  to  any  property  of  Schatz  passed  to 
Scheltes,  the  plaintiff  in  this  replevin  action'';  that  the 
goods  seized  by  the  defendant  as  bailiff  of  the  Muni- 
cipal Court  were  in  fact  the  goods  of  Schatz,  and  that 
the  trial  court  erred  in  rendering  judgment  in  favor 
of  the  plaintiff.  The  defendant  further  contended  that 
**the  plaintiff  did  not  establish  an  estoppel  by  a  pre- 
ponderance of  the  evidence.  ^^ 

The  plaintiff  contended :  **1.  The  deed  of  trust  was 
not  made  to  hinder,  delay  and  defraud  creditors,  and 
was  not  fraudulent  or  void.  2.  A  preponderance  of 
the  evidence  clearly  establishes  that  the  deed  of  trust 
was  made  with  the  full  knowledge  and  acquiescence  of 
Rose,  Rogers  and  Rose,  and,  therefore,  was  and  is 
binding  upon  them.  3.  The  goods  seized  by  the  bailiff 
under  the  execution  were  goods  purchased  by  S.  Adrian 
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Scheltes,  as  trustee,  and  were  not  subject  to  seizure 
under  execution  against  Nate  Schatz,  the  original  as- 
signor, even  though  the  original  conveyance  to  the 
trustee  were  fraudulent  and  void.'' 

The  defendant  contended  that  even  if  it  be  conceded 
that  Bose,  Sogers  and  Rose,  with  full  knowledge  of 
the  assignment,  acquiesced  therein,  nevertheless,  the 
conveyance  is  absolutely  void  because  *4t  permitted 
the  trustee  to  carry  on  the  business ;  it  authorized  him 
to  purchase  new  merchandise  and  render  the  trust 
estate  liable  for  any  loss  or  profit  that  would  be  made 
out  of  the  new  merchandise ;  it  authorized  him  to  pay  all 
expenses  incurred  by  him  in  the  conduct  of  the  business 
irrespective  of  whether  the  expenses  were  necessary 
or  not;  it  absolutely  required  the  trustee  to  employ 
Schatz  and  pay  him  $50  per  week;  it  required  the 
trustee  to  pay  premiums  on  the  life  insurance  taken  out 
on  the  life  of  Schatz ;  it  authorized  the  trustee  to  make 
sales  of  goods  on  credit ;  it  limited  the  liability  of  the 
trustee. ' ' 

G.  lu  Wire,  for  appellant. 

MusGRAVE,  Oppenheim  &  Lee,  f  or  appellee. 

Mr.  Presiding  Justice  Scanlan  delivered  the 
opinion  of  the  court. 

Abstract  of  the  DedsioiL 

1.  Fraudulent  conveyances,  §155* — when  valid  inter  partes.  A 
conveyance  made  to  defraud  creditors  is  valid  inter  partes. 

2.  Fraudulent  conveyances,  §  ISO* — when  voidable.  Even  as 
to  creditors  who  are  not  parties  to  an  assignment  and  who  do  not 
assent  to  Its  being  made,  a  fraudulent  assignment  is  not  void  but 
only  voidable. 

3.  Assignments  for  benefit  of  creditors,  §  32* — when  assenting 
creditor  cannot  attack  assignment.  A  creditor  who  has  full  knowledge 
of  the  making  of  an  assignment  for  the  benefit  of  creditors  and 
ae(niie8oe6  therein  is  bound  by  the  assignment  and  cannot  attack  it 

*8c«  nUnoifl  Notes  Digest,  Vols.  XI  to  XV,  and  Cumalative  Quarterly,  same 
topic  ud  ■ectlon  number. 
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as  a  fraudulent  conveyance,  such  assignment  being  neither  void  nor 
voidable  as  to  him. 

4.  Assignments  fob  benefit  of  obeditobs,  §82* — when  evidence 
Bufflcient  to  show  valid  cisaignment.  In  a  replevin  suit  to  recover 
property  alleged  to  have  been  assigned  for  the  benefit  of  creditors^ 
evid^ice  examined  and  held  sufficient  to  show  that  the  assignment 
had  been  made  with  the  knowledge  and  acquieec^ce  of  the  d^endant 
in  replevin. 


James  O.  Trainer  and  William  0.  Trainer,  Appellants, 

v^  Alfred  L.  Baker,  Appellee. 

Oen.  No.  19,296.    (Not  to  be  reported  in  fnIL) 

Appeal  from  the  Superior  Court  of  Ck)ok  county ;  the  Hon.  Ghablsb 
M.  Fqell,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  BfiEirch  term,  1913.  Beversed  and  remanded.  Opinion  filed 
Octob^  15, 1915.   Behearlng  denied  November  16, 1915. 

Statement  of  the  Case. 

Action  by  James  G.  Trainer  and  William  O.  Trainer, 
copartners^  plaintiffs,  against  Alfred  L.  Baker,  def end- 
anty  to  recover  $22,500  claimed  to  be  due  plaintiffs  for 
services  as  real  estate  brokers  in  selling  certain  prop- 
erty. There  were  two  trials  in  the  Superior  Court,  a 
verdict  for  plaintiffs  for  $17,500  being  returned  in 
the  first,  and  a  verdict  for  defendant  being  returned 
in  the  second.  From  a  judgment  on  the  second  ver- 
dict, plaintiffs  appeal 

There  was  evidence  tending  to  prove  that  m  1907 
plaintiffs  were  authorized  in  an  interview  had  by  one  of 
them  with  defendant  to  offer  the  property  for  sale  to 
any  person  whom  they  might  think  would  buy,  for  the 
price  of  $1,000,000,  and  that  a  commission  of  two  and 
one-half  per  cent,  upon  that  price  would  be  paid  them, 
if  they  **found  a  purchaser  for  the  property.*^  There 
was  also  evidence  tending  to  prove  that  plaintiffs  sub- 
mitted the  property  to  several  prospective  purchasers, 

•8m  minois  Note*  mgttt,  Toll.  XI  to  X¥,  and  OmnnlattTe  Qoarteiiy, 
topic  and  section  nambcr. 
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one  of  whom  was  Leon  Mandel;  that  plaintiff  James 
G.  Trainer  learned  from  Mr.  Mandel  that  he  would  be 
willing  to  pay  $1,000,000  for  the  whole  property,  in- 
cluding an  outstanding  leasehold  estate  for  which  the 
tenant  was  demanding  $150,000;  that  thereui)6n  said 
Trainer  asked  defendant  if  he  would  he  willing  to  sell 
the  property  for  $850,000,  subject  to  the  lease,  which 
defendant  declined  to  do ;  that  this  reply  was  reported 
to  Mr.  Mandel,  who  then  suggested  that  he  would  be 
willing  to  buy  if  defendant  would  take  back  a  mortgage 
on  the  property  at  a  low  rate  of  interest  for  part  of 
the  purchase  price,  but  this  was  also  refused  by  de- 
fendant, who  said  that  he  **  wanted  to  sell  it  for  cash,'^ 
and  that  plaintiffs  **  might  be  able  to  borrow  the  money 
from  somebody  at  a  low  rate  of  interest'';  that  Mandel 
then  said  that  as  the  holiday  season  was  approaching, 
he  was  ** pretty  busy''  and  would  do  nothing  further 
until  after  the  first  of  the  year,  when  he  **  would  take 
it  up"  again ;  that  Trainer  saw  Mandel  again  in  Janu- 
ary, 1908,  but  the  latter  would  not  make  any  better 
offer  than  he  had  made ;  that  Mandel  thereafter  went 
to  California  and  was  gone  until  May,  1908,  leaving 
word  with  Trainer  to  let  him  (Mandel)  know  at  Santa 
Barbara,  California,  if,  in  the  meantime,  defendant 
would  consent  to  accept  his  offer  of  $1,000,000  for  the 
whole  property;  that  during  Mandel 's  absence.  Trainer 
succeeded  in  getting  the  tenant  to  reduce  his  price  to 
$137,500  for  the  leasehold  interest ;  that  upon  Mandel 's 
return  to  Chicago  in  May,  the  matter  was  again 
discussed  with  1dm,  but  without  any  result;  that  in 
September  or  October,  1908,  Trainer  again  called  on 
Mandel,  but  Mandel  then  said  that  '^he  did  not  know 
whether  he  would  be  in  a  position  to  buy  anything  for 
some  time,"  and  that  consequently  he  was  **not  inter- 
ested at  the  present  time";  that  in  the  meantime,  how- 
ever, Mandel  had  also  been  negotiating  with  a  broker 
named  Strauss,  who  had  agreed  with  Mandel  to  divide 
bis  commissions  with  Mandel 's  son-in-law,  who  was 
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also  in  the  real  estate  business;  that  in  October  or 
November,  1908,  Mandel  telephoned  to  another  broker 
named  Bacheldor,  who  had  also  talked  with  him  about 
the  property,  and  authorized  Bacheldor  to  negotiate 
with  defendant  for  the  purchase  of  the  property,  agree- 
ing to  pay  Bacheldor  a  commission  of  $10,000,  on  con- 
dition that  half  of  it  should  be  paid  to  Mr.  MandePs 
son-in-law;  that  as  the  result  of  Bacheldor 's  negotia- 
tions, a  written  contract  of  sale  was  entered  into  be- 
tween defendant  and  Mandel,  in  January,  1909,  by  the 
terms  of  which  Mandel  agreed  to  pay  $900,000  for  the 
property,  subject  to  the  existing  lease,  and  to  pay  a 
commission  to  Bacheldor,  and  also  agreed  to  save  de- 
fendant harmless  **from  any  and  all  claims  for  com- 
missions arising  out  of  the  sale  of  said  premises,"  and 
to  defend  any  suit  that  might  be  brought  to  recover 
any  such  commissions. 

The  court,  at  the  request  of  defendant,  instructed 
the  jury  **that  this  is  a  suit  between  James  G.  Trainer 
and  William  0.  Trainer  on  the  one  side  and  Alfred  L. 
Baker  on  the  other  and  between  no  one  else,  and  that 
this  is  not  a  suit; lagainst  Leon  Mandel,''  and  that  ^^The 
question  simply  is  whether  defendant  Baker  is  liable 
under  the  evidence  and  the  instructions  of  the  court  to 
the  plaintiffs  in  this  case.  You  should  not,  therefore, 
overlook  this  fact  nor  find  a  verdict  against  defendant 
Baker  simply  because  Leon  Mandel  agreed  with  de- 
fendant and  his  cotrustees  to  indemnify  and  hold  them 
harmless  from  any  and  all  claims  for  commission  aris- 
ing out  of  the  sale  of  the  property  in  question  in  this 
case  to  said  Leon  Mandel ;  nor  simply  because  of  the 
fact  that  defendant  and  said  trustee  paid  no  commis- 
sion for  the  sale  of  said  property ;  nor  simply  because 
of  the  fact,  if  you  find  it  to  be  a  fact  from  the  evidence, 
that  Mandel  paid,  or  agreed  to  pay,  $10,000  as  com- 
mission, one-half  to  E.  A.  Bacheldor  and  one-half  to 
Joseph  Wineman.  *  * 


Chicago — First  District — October,  1915.      219 

Trainer  v.  Baker,  105  111.  App.  210 

The  fifth  and  eighth  instructions  given  on  behalf  of 
defendant  told  the  jury  generally  that  before  they 
could  find  for  the  plaintiffs,  they  **must  find  and  be- 
lieve'* from  the  evidence  **that  Leon  Mandel  was  in- 
duced to  buy  the  property  in  question  in  this  case  by 
and  through  the  efforts  of  plaintiffs,  and  that  plain- 
tiffs were  the  efficient  and  procuring  cause  of  said  sale 
being  made  to  said  Mandel,  and  that  their  work,  in 
fact,  caused  the  said  Leon  Mandel  to  purchase  said 
property,  and  that  without  their  efforts  and  work,  he 
would  not  have  purchased  the  same/'  Following  this 
general  statement,  the  instructions  go  on  to  say  that 
it  is  not  sufficient  for  the  plaintiffs  to  show  that  they 
called  MandePs  attention  to  the  property,  gave  him 
the  price  and  description,  and  tried  to  sell  it  to  him 
before  he  bought  it,  but  that  the  plaintiffs  ^^must  go 
further  and  prove  by  a  preponderance  or  greater 
weight  of  the  evidence,  that  they  were  the  direct  and 
procuring  cause  of  the  purchase  of  said  property  by 
said  Leon  Mandel. ' ' 

By  the  fourth  instruction  given  on  behalf  of  defend- 
ant, the  jury  were  told  that  if  they  find  from  the  evi- 
dence **that  defendant  agreed  to  pay  to  plaintiffs  a 
real  estate  commission  of  two  and  one-half  per  cent., 
in  case  they  found  a  purchaser,  and  completed  and 
consummated  a  sale  of  the  property  in  question  in  this 
case  to  such  purchasers;  and  you  further  find  from 
the  evidence  that  plaintiffs  did  not  consummate  and 
complete  the  sale  of  the  property  in  question  in  this 
case  to  the  purchaser  thereof,  Leon  Mandelj  then  and 
in  the  event  you  find  the  foregoing  from  the  evidence, 
plaintiffs  cannot  recover  in  this  case,  even  though  you 
may  find  from  the  evidence  that  they  endeavored  to 
sell  said  property  to  said  Mandel,  and  communicated 
to  defendant  the  fact  that  they  were  endeavoring  so 
to  do.'' 

There  was  some  evidence  tending  to  prove  th^t  after 
the  plaintiffs  had  begun  negotiations  with  Mandel,  and 
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had  succeeded  in  inducing  him  to  consider  the  property 
favorably,  the  sale  was  consummated  and  completed 
by  him  through  another  broker  for  the  purpose  of  ob- 
taining a  personal  advantage,  or  a  lower  price,  by 
making  it  appear  that  plaintiffs  were  not  entitled  to  a 
commission,  and  that  defendant  knew  that  such  was 
the  fact 

The  fourteenth  instruction,  in  its  first  three  para- 
graphs, purports  to  set  forth  all  the  facts  constituting 
the  basis  of  the  plaintiff's  claim,  and  then  adds,  in  a 
fourth  paragraph,  the  following:  **The  jury  are  in- 
structed that  even  though  you  may  find  the  foregoing 
facts  from  the  evidence,  nevertheless,  plaintiffs  cannot 
recover  in  this  case  unless  you  believe  from  the  pre- 
ponderance or  greater  weight  of  the  evidence,  the  bur- 
den  of  proof  being  upon  plaintiffs,  that  they  were  the 
direct  and  procuring  cause  of  the  purchase  of  said 
property  by  said  Leon  Mandel. '  * 

Lee  D.  Mathias  and  Charles  H.  Eobinson',  for  aj)- 
pellants. 

JuDAH,  WiLLABD,  WoLP  &  Eeichman,  f or  appellee. 

Mb.  Justice  Fitch  delivered  the  opinion  of  the  court 

Abstract  of  the  Decision. 

1.  iNBTBUcnoNS,  §81* — ichcn  instruction  ainglinff  out  particular 
facts  improper.  An  instruction  which  singles  out  particular  facts 
and  gives  them  undue  prominence  has  a  tendency  to  mislead  and 
confuse  the  Jury  and  is  improper. 

2.  iNSTBUCTioNs,  §  48* — whcn  instruction  as  to  weight  and  effect 
of  evidence  improper.  In  an  action  by  brokers  to  recover  oonmiisaioiis 
on  the  sale  of  real  estate,  an  instruction  which  states  that  it  is  not 
sufficient  for  the  plaintiffs  to  show  that  they  called  the  purchaser's 
attention  to  the  property,  gave  him  the  price  and  description  and 
tried  to  sell  it  to  the  purchaser  before  he  bought  it,  but  that  plaintiffs 
"must  go  further  and  prove  by  a  preponderance  or  greater  weight  of 
the  evidence  that  they  were  the  direct  and  procuring  cause  of  the 
purchase  of  said  property*'  by  the  purchaser  is  objectionable,  in  that 

•See  lUlnoie  Notet  Digest,  Vols.  XI  to  XV,  and  Crnnnlattve  Qimrieii]r»  MmM 
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It  tinges  out  Isolated  facts,  telling  the  Jnry  that  such  facts  are  not 
eDooi^  to  prove  the  issue,  invades  the  province  of  the  Jury  and  is 
trKumentative  and  misleading. 

3.  IiisTBUcnoNS,  §133* — when  emission  of  reference  to  theory 
of  cause  improper.  An  instruction  which  omits  all  refer^ice  to  a 
theory  of  the  facts  which,  in  truth,  woiild  entitle  plaintifte  to  recover 
to  erroneous. 

4.  iNSTBUCTions,  §48* — when  instruction  on  facts  improper.  In 
tn  action  by  brokers  to  recover  commissions  on  the  sale  of  real  estate, 
an  instruction  which  contains  a  repeated  inference  amounting  to  an 
assertion  that  the  facts  enumerated  therein  are  not  in  themselves 
snffldent  to  prove  that  plaintiffs  were  in  fact  the  procuring  cause  of 
the  sale,  which  was  the  principal  issue  in  the  case,  is  erroneous. 

5.  Tbial,  §  124* — when  argument  of  counsel  improper,  Evidence 
examined  and  held  that  statements  made  by  counsel  in  his  argument 
to  the  Jury  were  of  such  character  as  to  arouse  the  passion  and 
prejudice  of  the  Jury,  the  effect  of  which  was  not  removed  by  the 
action  of  the  court  in  finally  sustaining  an  objection. 

6.  Tbial,  S  128* — when  argument  of  counsel  improper.  It  is  im- 
proper for  counsel  in  argument  to  the  Jury  to  state  facts  which  are 
not  in  evidence,  and  especially  to  fortify  such  statements  by  personal 
asseveration  as  to  their  truth* 


John  F.   Devine,   Administrator,   AppeUee,  v.   Eli 

Pfaelzer,  Appellant 

Gen.  No.  20,975.    (Not  to  be  reported  in  fnIL) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  M.  L. 
McKuiLBT,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Ck)urt 
at  the  October  t«rm,  1914.  Reversed  and  remanded.  Opinion  filed 
October  15.  1915.  Rehearing  denied  November  1,  1915.  Modified 
opinion  filed  December  22, 1915. 

Statement  of  the  Case. 

Action  by  John  F.  Devine,  administrator  of  the 
estate  of  Philip  Fitzpatrick,  deceased,  plaintiff,  against 
Eli  Pfaelzer,  defendant,  to  recover  damages  for  the 

•Sm  miMto  NMm  IHgmt,  Tola.  XI  to  XT,  aod  CmnokiUve  Qii«rt«rly,  mm* 
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death  of  plaintiff  *s  intestate.    From  a  judgment  for 
plaintiff,  defendant  appeals. 

The  evidence  shows  that  defendant  left  his  horse  and 
^^ggy  standing  at  the  curb  on  Calumet  avenue,  near 
Forty-seventh  street,  in  the  city  of  Chicago.  The  horse 
ran  away,  going  east  on  Forty-seventh  street  to  St. 
Lawrence  avenue,  and  then  north.  Fitzpatrick  was 
standing  in  front  of  a  building  on  the  west  side  of  St. 
Lawrence  avenue  near  Forty-sixth  street,  and  at- 
tempted to  stop  the  runaway,  but  was  thrown  to  the 
ground,  and  injured  so  seriously  that  he  died  the  next 
morning.  The  evidence  on  behalf  of  defendant  tended 
to  prove  that  when  he  left  the  horse  and  buggy  on 
Calumet  avenue,  he  attached  a  heavy  strap  and  twenty- 
five  pound  weight  to  the  horse 's  bit ;  that  some  children 
were  playing  **  horse  *'  on  the  sidewalk  and  gave  a 
signal  to  start ;  that  the  horse  started  off,  dragging  the 
weight,  then  began  to  run  and  broke  the  strap,  and 
that  a  piece  of  the  strap  was  dangling  from  the  bit 
when  the  horse  was  finally  stopped.  On  the  other  hand, 
two  of  plaintiff's  witnesses,  who  saw  the  accident  from 
a  window  of  a  building  on  St.  Lawrence  avenue,  testi- 
fied that  at  the  time  of  the  accident  there  was  no  strap 
hanging  from  the  horse's  head  except  the  reins  which 
were  wrapped  around  the  whip  in  the  buggy.  An  ordi- 
nance of  the  city  of  Chicago  was  introduced  in  evi- 
dence, which  prescribes  a  penalty  for  leaving  in  any 
public  street  of  the  city,  a  horse  to  which  any  vehicle 
is  attached,  **  with  out  securely  fastening  such  horse.*' 
There  was  also  evidence  that  St.  Lawrence  avenue  is  in 
**a  populous  section"  of  the  city,  with  residence  build- 
ings on  both  sides  of  the  street. 

It  further  appeared  from  the  evidence  that  just 
before  the  accident,  Fitzpatrick  was  standing  with  a 
man  and  woman  on  the  sidewalk  when  the  runaway 
approached ;  that  no  other  persons  were  in  sight  upon 
the  street  in  the  direction  in  which  the  horse  was  goin^ ; 
that  Fitzpatrick  and  the  other  man  ran  into  the  street 


Chicago— FiBST  District — ^Octobeb,  1915.      223 

Devlne  v.  Pfaelzer,  195  111.  App.  221. 

to  stop  the  horse ;  that  they  stood  ahout  eight  feet 
apart,  one  on  each  side  of  the  apparent  path  of  the 
nmaway,  Fitzpatrick  two  or  three  feet  behind  the 
other  man ;  that  as  the  horse  approached,  the  first  man 
waved  his  arms,  and  the  horse  swerved  and  ran  into 
Fitzpatrick  and  knocked  him  down. 

John  A.  Blooiongston,  for  appellant. 

James  C.  McShane,  for  appellee. 

Mb.  Justice  Fitch  delivered  the  opinion  of  the  conrt. 

Abstract  of  the  Decision. 

1  Kbouobncb,  §  185* — tchen  evidence  establishes  prima  facie 
case.  In  an  action  against  tlie  owner  of  a  horse  to  recover  for  the 
death  of  plaintifTs  intestate  caused  by  being  stmclc  by  such  horse 
while  it  was  running  away,  evidence  that  the  horse  was  running 
away  nnattended  in  a  public  street  of  a  city  together  with  the  Intro- 
dactlon  of  an  ordinance  of  the  city  prohibiting  the  leaving  in  any 
street  a  horse  to  which  a  vehicle  is  attached  without  securely  fasten- 
ing the  horse,  establishes  a  prima  facie  case  of  negligence  on  def^id- 
aiit*spart 

2.  NioLiOENCE,  S76* — whether  risking  life  to  save  another  con- 
tributory negligence.  The  rule  that  a  person  has  the  right  to  risk  his 
own  life  in  an  effort  to  save  the  life  of  another  without  l>eing  charge- 
able with  contributory  negligence  Is  limited  to  cases  where  the  attend- 
ing drcumstances  and  conditions  are  such  as  to  afford  a  reasonable 
basis  for  the  belief  that  it  is  necessary  to  take  such  a  risk  in  order  to 
save  another  from  personal  Injury  or  death. 

3.  Nbouoencb,  §  188* — when  evidence  sufficient  to  show  oontribu^ 
U>ry  negUgence.  Evidence,  in  an  action  to  recover  for  death  of 
plaintiff's  intestate  through  being  knocked  down  by  a  runaway  horse 
while  tnring  to  stop  It,  examined  and  held  sufficient  to  support  a 
finding  that  deceased  was  guilty  of  contributory  negligence. 

ON  motion  to  AlCEND  JI7DGMENT. 

4.  Appeal  and  icbbob,  §  1806* — when  remanding  order  struck  out. 
Where,  on  an  action  to  recover  for  the  death  of  plaintiff's  Intestate, 
plaintiff  recovers  Judgment  which,  on  appeal,  is  reversed  and  re- 
manded, the  reversal  being  solely  on  the  ground  that  the  Intestate 
was  guilty  of  contributory  negligence  as  a  matter  of.  law,  and  there- 

*8ce  miDols  Notes  Divest,  Vols.  XI  to  XV,  and  CumuUitlTe  Quarterly,  sama 
tsple  sad  seetlsn  namber. 
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after  plaintiff  files  in  tbe  Appellate  Court  a  motion  to  strike  oat  the 
remanding  portion  of  the  order  and,  in  support  of  the  motion,  admits 
of  record  that  he  would  be  unable  to  prove  on  any  further  triiU  that 
intestate  "was  in  the  exercise  of  ordinary  care  for  his  own  safety 
either  before  or  at  the  time  of  his  injuries,  besides,  or  in  addition  to 
the  facts  or  circumstances,  which  were  proven  at  the  last  trial  of 
the  cause,"  the  remanding  part  of  the  order  will  be  struck  withont 
regard  to  whether  or  not  the  other  party  consents  thereta 


Charles  Hnschei  Jr.,  Appellee,  v.  Chicago  Iron  &  Metal 

Company,  Appellant 

Oen.  No.  20,959.    (Not  to  be  reported  in  f  nlL) 

Appeal  from  the  Municipal  Court  of  Chicago ;  the  Hon.  Oscab  1L 
ToBBisoN,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.   Affirmed.    Opinion  filed  October  15,  181&. 

Statement  of  the  Case. 

Conversion  by  Charles  Husche,  Jr.,  plaintiff,  against 
Chicago  Iron  &  Metal  Company,  a  corporation,  de- 
fendant. From  a  judgment  by  the  court  without  a 
jury  for  plaintiff  for  $1,175,  defendant  appeals. 

The  evidence  shows  that  in  February,  1911,  a  fire 
occurred  at  the  place  of  business  of  one  A.  L.  Dawson, 
a  dealer  in  secondhand  machinery,  by  which  the  greater 
part  of  the  machinery*  there  located  was  so  damaged 
as  to  render  it  unfit  for  further  use  as  such.  Plain- 
tiff contended  that  such  machinery  was  sold  by  Dawson 
to  the  defendant,  a  dealer  in  scrap  iron,  having  two 
yards,  known  respectively  as  Halsted  street  and  Lake 
street  yards ;  that  at  the  time  of  the  fire,  he  had  on  con- 
signment with  the  said  Dawson  a  lot  of  secondhand 
laundry  machinery  which  had  been  placed  in  merchant- 
able condition  by  Dawson ;  that  the  fire  rendered  neces- 
sary the  removal  of  the  machinery  from  Dawson's 
premises ;  that  defendant,  in  the  course  of  the  negotia- 
tions for  the  purchase  from  Dawson  of  what  the  de- 
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fendant  designated  as  ** machinery  cast  scrap/'  agreed 
to  permit  the  said  laundry  machinery  to  be  stored  in 
its  Lake  street  yard  without  reward ;  that  in  accord- 
ance with  said  agreement,  said  laundry  machinery  was 
taken  to  the  yard  of  the  defendant;  that  thereafter 
defendant  refused  to  return  it  on  demand  and  con- 
verted same  to  its  own  use. 

Defendant  contended  that  plaintiff  did  not  show  that 
this  property  ever  came  into  its  possession;  further, 
that  as  to  said  property,  even  though  it  came  into  its 
possession,  it  was  a  bailee  vdthout  reward,  and  the 
plaintiff  failed  ta  show  by  a  preponderance  of  the  evi- 
dence that  the  property  was  lost  through  the  gross 
negligence  of  the  defendant ;  and,  finally,  that  the  prop- 
erty in  question  was  part  of  the  property  purchased 
from  the  said  Dawson,  and  for  which  it  had  paid. 

On  behalf  of  the  plaintiff,  the  testimony  showed  that 
shortly  after  the  fire,  Dawson  called  at  defendant's 
place  of  business  for  the  purpose  of  selling  the  ma- 
chinery which  had  been  rendered  unfit  for  further  use 
as  such,  and  that  he  talked  with  one  Santowsky,  presi- 
dent of  the  defendant,  who  afterwards  called  at  Daw- 
son's premises;  that  Dawson  showed  him  what  he  had 
for  sale ;  that  they  discussed  and  arrived  at  terms  of 
sale;  that  the  sale  was  confirmed  by  letter  from  defend- 
ant to  Dawson,  a  carbon  copy  of  which  was  introduced 
in  evidence  and  reads  as  follows : 

"Phones:  Monroe    156.    Yards:  817-819  W.  Lake  St. 
Monroe  4251.  732-734  W.  Lake  St. 

Orders',  by  mail  or  phone  promptly  attended  to. 

Chicago  Iron  &  Metal  Co. 

Incorporated. 

Wholesale  Dealers  in 

Scrap  Iron  and  Metals, 
Second-Hand  Machinery. 

209-211-213  N.  Halsted  St. 

Office :  213  N.  Halsted  St. 

Vol  CXCV  15 
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Caiicago,  Mar.  U,  19U. 
Mr.  A.  L.  Dawson, 

Chicago.  ( 

Dear  Sir: 

We  hereby  confirm  purchase  of  all  machinery  cast 
scrap  contained  in  building  located  number  217  N. 
Desplaines  St.  at  $11.00  per  net  ton.  We  enclose  our 
check  for  $50.00  to  apply  on  account. 

Very  truly  yours.  *  * 

Plaintiffs  evidence  also  shows  that  \^hile  the  prop- 
erty sold  was  being  taken  away  from  Dawson's  place  of 
business,  the  said  Dawson  stated  to  Santowsky  that 
there  was  certain  laundry  machinery  there  which  would 
have  to  be  removed ;  that  he  would  like  to  find  some 
place  to  leave  it  until  he  could  make  arrangements  to 
dispose  of  it ;  that  thereupon  Santowsky  stated  that  he 
might  store  same  in  defendant's  yard,  without  any 
charge ;  that  thereupon  defendant  hauled  this  laundry 
machinery  to  its  Lake  street  yard,  for  which  hauling 
a  charge  was  made  and  paid  by  said  Dawson ;  that  in 
endeavoring  to  dispose  of  the  property,  he  (Dawson) 
had  occasion  to  call  at  defendant's  yard  five  or  six 
weeks  afterwards,  and  saw  the  laundry  machinery 
there;  that  thereafter  he  occasionally  saw  the  prop- 
erty in  the  defendant 's  yard ;  that  on  a  later  occasion, 
within  a  year  from  the  time  it  was  moved  there,  he 
again  visited  the  yard  of  the  defendant  but  could  not 
find  the  property;  that  thereafter  he  endeavored  to 
see  Santowsky  but  was  unable  to  do  so,  but  succeeded 
in  seeing  the  bookkeeper,  who  stated  he  knew  nothing 
about  it ;  that  thereupon  letters  were  written  on  behalf 
of  the  plaintiff,  asking  information  with  reference  to 
the  property  and  requesting  its  return ;  that  no  answer 
was  made  or  any  explanation  given  as  to  its  where- 
abouts or  disposition;  that  the  reasonable  fair  cash 
market  value  of  said  property  was  about  $1,175. 

On  behalf  of  the  defendant,  Santowsky  denied  having 
had  any  conversation  with  Dawson  relative  to  the  stor- 
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age  by  defendant  of  the  machinery  in  question.  There 
was  farther  testimony  that  all  the  machinery  tjiat  was 
delivered  either  at  its  Lake  street  or  at  its  Halsted 
street  yard  was  part  of  the  property  purchased  under 
the  above  letter,  and  had  been  paid  for ;  that  said  laun- 
dry machinery,  even  though  it  was  intact  and  usable, 
was  considered  as  machinery  cast  scrap ;  furthermore, 
that  no  money  was  paid  defendant  for  hauling  the 
laundry  machinery  to  its  Lake  street  yard.  While 
Santowsky  denied  having  had  a  conversation  with 
Dawson  relative  to  the  storage  of  this  laundry  ma- 
chinery, he  admitted  that  in  a  conversation  with  the 
said  Dawson  at  the  time  of  the  negotiations  that  led 
np  to  the  agreement  embodied  in  the  letter  aforesaid, 
he  (Dawson)  stated:  '^All  the  machines  that  is  there 
that  have  any  good,  we  will  take  away,  the  rest  we  can 
pick  out.'*  There  was  no  evidence  on  the  part  of  the 
defendant  as  to  the  value  of  the  property  in  question. 

Bbskabd  Mabqolis,  for  appellant 

Gbobgb  E.  Dawson,  for  appellee. 

Mb.  JiTsncB  Pam  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

Tboteb  afd  coirncBSioN,  §  39* — when  evidence  sufficient  to  auppori 
verdict.  Eridence  in  action  for  conversion  of  laundry  madiinezy 
examizied  and  held  sofflclent  to  support  Terdict 


Chalmers  Motor  Company  of  Illinois,  Appellee,  ▼. 

Edgar  F.  Seney,  Appellant. 

Gen.  No.  20,979.    (Not  to  be  reported  in  foil.) 

Appeal  from  the  Municipal  Court  of  Chicago ;  the  Hon.  Jambs  C 
HAmif,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1914.  Affirmed  with  statutory  damages.  Opinion 
filed  October  15,  1915. 

•Sm  miMlt  Notes  Dlfett,  Volt.  XI  to  XV,  and  CnmulatlTa  Qiuwtoilj*  Mune 
tople  mad  lectloii  ■umber. 
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Statement  of  the  Case. 

Action  by  the  Chahners  Motor  Company  of  Illinois, 
a  corporation,  plaintiff,  against  Edgar  F.  Seney,  de- 
fendant, to  recover  the  balance  due  on  a  promissory 
note  for  $1,376,  dated  May  17, 1913,  signed  by  defend- 
ant and  payable  to  the  plaintiff,  due  six  monthd  after 
date.  To  the  amended  statement  of  claim  an  affidavit 
of  merits  was  filed  on  May  26, 1914.  This  was  stricken 
from  the  files  and  leave  granted  the  defendant  to  file 
an  amended  affidavit  of  merits,  which  was  done  June 
4th.  On  June  10th  the  court,  on  motion  of  the  plaintiff, 
struck  the  amended  affidavit  of  merits  from  the  files 
and  defendant  was  defaulted  for  want  of  a  sufficient 
affidavit  of  merits,  whereupon  the  court  assessed  plain- 
tiff *s  damages  in  the  sum  of  $1,205.22,  for  which  the 
court  entered  judgment;  to  reverse  which  defendant 
has  prosecuted  this  appeal. 

Said  amended  statement  of  claim  set  forth  that  on 
April  23,  1913,  plaintiff  and  defendant  entered  into  a 
written  contract  for  the  sale  and  purchase  of  an  auto- 
mobile and  certain  accessories,  said  contract  being  in 
the  form  of  a  letter  and  acceptance  and  was  as  fol- 
lows: 

**April23,1913. 

Mr.  Edgar  F.  Seney, 
111  W.  Monroe  St.,  Chicago,  HI. 

Dear  Sir: 

We  propose  to  deliver  to  you  F.  0.  B.  cars  Detroit : 
One  1913  Chalmers  Six  Cylinder  4  passenger 
Torpedo  type,  gray  touring  car,  duplicate 
of  one  shown  you  today,  for  the  net  sum  of .  $2400.00 

Plus  freight  to  Chicago 20.00 

Nobby  treads  on  rear  at  extra  cost  of 26.30 

One  extra  Nobby  tread  tire  and  tub 52.50 

One  tire  cover  for  tire 3.50 

Monogram  as  selected  to  be  put  on  gratis. 

Total $2502.30 
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We  accept  your  1912  *36'  car  complete  with,  tire, 
tnbeSy  tools  and  all  accessories,  except  clock,  in  good 
operative  condition,  as  at  present  equipped,  in  part 
payment  at  $1,126.30.  The  balance  to  be  paid  in  six 
monthly  installments  of  equal  amounts,  to  be  dated 
from  date  of  delivery  of  car.  Said  balance  to  be  evi- 
denced by  notes  bearing  interest  at  six  per  cent.  De- 
livery to  be  made  on  or  about  May  1st 

We  to  have  winter  top. 

Respectfully  submitted, 
Chalmers  Motor  Co.  of  Illinois. 
Charles  E.  Gregory,  Manager. 

This  proposal  accepted  this  23rd  day  of  April,  1913. 

Edgar  F.  Seney. '^ 

Plaintiff  further  stated  that  in  May,  1913,  the  auto- 
mobile described  in  said  written  contract  was  delivered 
to  the  defendant,  and  that  during  the  same  month 
defendant  signed  a  promissory  note  for  the  balance 
due  plaintiff  in  accordance  with  the  terms  of  the  con- 
tract; that  subsequently,  and  prior  to,  December  15, 
1913,  plaintiff  performed  work  for  and  furnished 
materials  to  the  defendant  for  use  on  said  automobile, 
to  the  value  of  $296 ;  that  prior  to  December  15,  1913, 
defendant  complained  to  plaintiff  concerning  the  con- 
dition of  said  automobile  and  the  charge  made  by 
plaintiff  for  the  work  done  and  material  furnished  as 
aforesaid;  that  on  December  15,  1913,  defendant 
entered  into  an  agreement  in  writing  concerning  pay- 
ment of  the  note  and  the  charges  for  said  work  and 
materiaL    This  agreement  was  as  follows : 

^     .  "Dec-  15, 1913. 

Mr.  Edgar  F.  Seney, 

Ul  W.  Moni^pe  St.,  Chicago,  HI. 

Dear  Sir: 

Besponding  to  your  proposal  of  even  date,  offering 
a  plan  of  setfiement  of  your  open  account  and  promis- 
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Bory  note,  it  will  be  agreeable  to  us  to  extend  payment 
of  yonr  note  and  account  as  follows : 

You  are  to  pay  us  $500.00  this  month  to  be  &PpHed 
in  settlement  of  your  open  account  in  amount  $296.00, 
less  credit  notation  made  by  the  writer  on  statement 
which  you  have  in  your  possession,  the  balance  of  said 
$500.00  to  be  endorsed  on  promissory  note,  in  amount 
$1,376.00,  dated  May  17,  1913.  You  are  also  to  pay 
$500.00  on  promissory  note  in  January,  1914,  and  the 
balance  due  on  said  promissory  note  is  to  be  paid  in 
February,  1914. 

Respectfully  submitted, 

Chalmebs  Motor  Co.  of  III., 

Chas.  E.  Oseooby, 
General  Manager. 

This  proposal  accepted  this day  of 

December,  1913. 

Edgab  F.  Senby.'* 

The  statement  continued,  that  the  credit  notation 
referred  to  in  said  agreement  w^slq  a  credit  of  $24.11, 
leaving  a  balance  due  on  the  open  account  referred  to 
in  the  terms  of  the  agreement  of  $271.89 ;  that  on  Janu- 
ary 10,  1914,  defendant  paid  plaintiff  on  said  open 
account  $271.89,  and  $228.11  on  the  amount  due  on  said 
note;  that  no  other  payments  were  made  by  defend- 
ant, and  that  there  was  then  due  plaintiff  the  sum  of 
$1,205.22  on  said  note. 

The  amended  afiSdavit  of  merits  filed  by  defendant 
did  not  deny  the  making  of  either  the  original  contract 
under  date  of  April  23rd  or  the  agreement  of  Decem- 
ber 15th,  but  alleged  that  plaintiff,  under  the  original 
agreement,  warranted  the  car  to  be  first  class  in  every 
respect,  but  that  said  car  did  not  come  up  to  said 
alleged  warranty  but  was  of  inferior  grade  and  did  not 
run  as  warranted  by  plaintiff ;  that  thereupon  defend- 
ant returned  the  automobile  to  plaintiff,  who  agreed  to 
repair  same  and  put  it  in  first-class  condition ;  that  on 
or  about  the  15th  of  December,  when  plaintiff  pre- 
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sented  its  bill  for  repairs  to  said  machine^  defendant 
objected,  and  thereupon  it  was  agreed  by  and  between 
the  parties  that  if  defendant  would  pay  $500,  $271.89 
to  be  applied  for  labor  and  material,  and  $228.11  on 
account  of  note  sued  on,  plaintiff  would  guaranty  and 
warrant  that  defendant  would  have  no  further  trouble 
with  said  car  and  that  same  would  be  in  good  and  per- 
fect condition ;  that  thereupon  defendant  entered  into 
the  agreement  of  December  15th ;  that  plaintiff,  how- 
ever, did  not  fulfil  said  warranty,  and  that  therefore 
said  automobile  was  of  far  inferior  grade,  and  that 
defendant  thereby  was  entitled  to  a  recoupment  from 
plaintiff  for  the  amount  still  due  on  said  note. 

Adams,  Crews,  Bobb  &  Wesoott,  for  appellant. 

Oabkbtt  &  OABNBTTy  f or  appellee ;  Gtbus  Iu  Oabnett, 
of  counseL 

Mb.  pBEsmiKo  Justice  Pam  delivered  the  opinion  of 
the  court 


Abstract  of  the  DedsioiL 

1.  Baimb,  i  244* — when  incorporation  of  warranty  In  written  con- 
tract e$$entiak  A  warranty  mnst  be  incorporated  in  a  written  con- 
tnct  of  sale  in  order  to  be  a  jmrt  thereof. 

2.  GoRTBACTS,  §  389* — when  question  whether  instrument  in  suit 
•  contract  one  of  law.  In  an  action  on  a  contract  claimed  to  be 
contained  in  correspondence  between  the  parties,  it  is  for  the  conrt 
to  determine,  in  passing  upon  a  motion  to  strike  defendant's  amended 
tffidavit  of  merits  setting  op  a  parol  warranty,  whether  or  not  the 
letter  alleged  to  contain  the  contract  and  the  acceptance  thereon 
constitnted  a  written  contract  and,  if  so,  whether  it  fully  expressed 
the  agreement  between  the  parties. 

3.  GoNTBACTS,  §  51* — when  instrument  constitutes  contract.  In  an 
tctioD  on  a  contract  claimed  to  be  contained  in  a  letter  and  the 
tcceptauce  thereon,  the  letter  and  acceptance  held  to  show  a  complete 
legal  obligation  without  any  uncertainty  or  ambiguity  as  to  the  obli- 
Sition  or  extent  of  the  engagement,  and  to  contain  the  whole  agree- 
iDCDt  of  the  parties. 

*Sm  miiMis  Not«t  Wgeatf  Toii.  XI  to  XV,  and  OomiilatiTa  Quarterly,  Muna 
U9le  ud  Mctlon  nomber. 
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4.  Sales,  {244* — when  affidavit  netting  up  warrantp  properly 
stricken*  lo  an  action  on  a  written  contmct  which  contains  no 
warranty,  a  motion  to  strike  an  amended  affidavit  of  merits,  the  only 
issue  presented  by  which  is  as  to  whether  or  not  plaintiff  had  entered 
into  a  warranty,  is  properly  allowed. 

5.  Damages,  §227* — when  motion  for  asaesament  hy  fury  tnade 
too  late,  A  motion,  in  an  action  on  a  contract,  to  have  the  damages 
assessed  by  the  Jury  is  too  late  when  not  made  until  after  the  court 
had  assessed  plaintiff's  damages  and  entered  Judgment. 

6.  Costs,  §67* — when  damages  allowed  for  vexatious  appeal 
Evidence  examined  and  held  to  show  that  an  appeal  was  prosecated 
merely  for  delay,  and  ten  per  cent,  damages  allowed. 


Carl  Christenseiii  Appellee,  v.  R.  W.  Bartebnaim 

Company,  Appellant. 

Gen.  No.  21,943.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  C  H. 
Bowles,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.    Appeal  dismissed.    Opinion  filed  October  25,  1916. 

Statement  of  the  Case. 

Motion  to  dismiss  an  appeal  by  defendant  from  the 
judgment  of  the  Circuit  Court  in  a  proceeding  by  Carl 
Christensen,  plaintiff,  against  R.  W.  Bartelmann  Com- 
pany, defendant,  in  a  proceeding  under  the  Illinois 
Workmen's  Compensation  Act  of  1911  (J.  &  A.  ^5449 
et  seq.)j  for  lack  of  jurisdiction. 

J.  A.  Bloomingston,  for  appellant. 

J.  J.  SoNSTEBY,  for  appellee. 

Peb  Cubiam. 

Abstract  of  the  Decision. 

Appeal  and  ebbob,  S25* — when  Appellate  Court  u)tthout  iurisdic- 
tion  of  appeal  from  Circuit  Court  in  action  under  Compensation  Act. 
The  Appellate  Court  has  not  jurisdiction  of  an  appeal  from  a  Jndg- 

*Bee  nilnolt  Notes  Dlgeat,  Vol*.  XI  to  XV,  and  CiimiiUiaTe  Quarterly, 
topic  and  Mctloo  nnmber. 
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ment  of  the  Circuit  Court  rendered  In  an  action  under  the  Work- 
men's Compensation  Act  of  1911  (J.  &  A.  1(5449  et  seq,).  Following 
Lavin  v.  Welti  Bros.  Co.,  No.  20,799,  195  IlL  App.  ??. 


Frank  Nelson,  Defendant  in  Error,  v.  Albert  Miller 
and  E.  Percy  Miller,  trading  as  Albert  Miller  & 
Company,  Plaintiffs  in  Error. 

Gen.  No.  20,062.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago ;  the  Hon.  William  N. 
Gem  MILL,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1914.   AfflrmedL    Opinion  filed  November  1, 1915. 

JStatement  of  the  Case. 

Action  by  Frank  Nelson„  plaintiff,  against  Albert 
Miller  and  E.  Percy  Miller,  copartners,  trading  as 
Albert  Miller  &  Company,  defendants,  to  recover  the 
purchase  price  of  three  cars  of  hay  sold  by  plaintiff 
to  defendants.  The  defenses  set  up  were  that  the 
quahty  was  not  as  represented  and  unreasonable  delay 
in  making  the  shipment.  Defendants  also  claimed  as 
a  set-off  damages  by  reason  of  delay  in  the  shipment. 

Plaintiff  introduced  evidence,  which  was  uncontra- 
dicted, showing  that  a  representative  of  defendants, 
who  were  engaged  in  business  in  Chicago,  spent  **a 
couple  of  hours''  on  top  of  the  hay  examining  it  at 
plaintiff's  ranch  near  Potomac,  Montana,  examined  it 
all  and  then  told  plaintiff  he  would  purchase  it.  Plain- 
tiff also  showed  that  he  was  under  no  obligation  as  to 
delivery  beyond  loading  the  hay  at  Potomac.  Defend- 
ants placed  no  witnesses  on  the  stand  and  asked  no 
questions  of  any  of  them. 

The  jury,  under  instructions  of  the  court,  returned 
a  verdict  for  ,plaintiff  in  the  amount  of  $259.77,  and 
against  defendants'  set-off.  To  reverse  the  judgment 
entered  thereon,  defendants  prosecute  this  writ  of 
error. 


/,..-*.-■ 
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W.  Knox  Haynbs  and  Michael  Feinbebo,  for  plain- 
tiffs in  error. 

Baker  &  Holder,  for  defendant  in  error. 

Mb.  Presiding  Justice  McSubely  delivered  the 
opinion  of  the  court. 

Abstract  of  the  DecisioiL 

1.  Sales,  $279* — when  misrepreaeniaiion  as  to  quality  of  goods 
not  a  defense.  Where  the  purchaser  of  goods  inspected  the  goods 
and  thereafter  agreed  to  purchase  them,  he  cannot  set  up  a  failure 
of  quality  as  a  defense  to  an  action  for  the  purchase  price. 

2.  Sales,  i  199*— ic/ien  delay  in  delitery  not  a  defense.  Where 
the  evidence  shows  that  the  seller  of  goods  was  under  no  obligation 
as  to  delivery  beyond  loading  the  goods  at  the  place,  delay  in  hauling 
the  goods  to  the  purchaser  after  they  were  loaded  is  not  a  defense 
to  an  action  for  the  purchase  price. 

3.  Tbl^  §68* — what  insujficient  offer  of  proof.  The  engaging 
by  counsel  in  a  discussion  with  the  court  without  placing  any  wit- 
nesses on  the  stand  or  questioning  any  does  not  constitute  an  offer 
of  evidence. 

4.  TioAL,  §  68* — what  not  a  refusal  to  admit  evidence.  Remarks 
of  the  court  in  a  discussion  with  counsel  do  not  constitute  a  refusal 
to  admit  evidence  where  no  witnesses  are  questioned  and  none  placed 
on  the  stand. 

5.  Appeal  and  ebbob,  §  1420* — when  error  without  prejudice.  On 
appeal,  in  an  action  to  recover  the  purchase  price  of  cars  of  hay,  a 
difference  in  the  weights  of  the  bales  in  the  cars  is  not  a  ground  for 
reversal  where  the  trial  court  accepted  the  weights  claimed  by  de- 
fendants and  instructed  the  Jury  to  return  a  verdict  on  that  basis. 


John  F.  Devine,  Administrator,  Plaintiff  in  Errori  v. 
Chicago  &  Western  Indiana  Railroad  Company  and 
Belt  Railway  Company  of  ChicagOi  Defendants  in 

.    Error. 

Gen.  No.  20|375.    (Not  to  be  reported  in  full.) 

Error  to  the  Circuit  Court  of  Cook  county ;  the  Hon.  Chables  H. 
Bowles,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.    Affirmed.    Opinion  filed  November  1,  1915. 

*See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  CamnlatlTo  Qnarterly,  same 
topic  and  section  number. 
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Statement  of  the  Case. 

Trespass  on  the  case  by  John  F.  Devine,  administra- 
tor of  the  estate  of  Vladislaw  Paszkowsky,  deceased, 
plaintiff,  against  Chicago  &  Western  Indiana  Railroad 
Company  and  the  Belt  Railway  Company  of  Chicago, 
defendants,  alleging  that  defendants,  by  their  servants, 
with  force  and  arms,  assanlted  plaintiff's  intestate, 
causing  his  death.  The  jnry  returned  a  verdict  finding 
defendants  not  guilty,  on  which  verdict  the  court 
entered  judgment.  To  reverse  this  judgment,  plain- 
tiff prosecutes  this  writ  of  error. 

The  defendants  entered  a  special  plea  son  assault 
demesne  and  the  plaintiff  a  replication  de  injuria 
absque  tcUi  cautsa. 

The  testimony  tended  to  show  that  in  the  evening 
of  February  14,  1905,  Wirsing,  a  special  policeman, 
employed  about  their  tracks  by  defendants,  and  two 
other  special  policemen  saw  two  men  stealing  coal  from 
ears  on  defendants '  tracks.  The  officers  followed  them 
and  Wirsing  overtook  the  two  men,  who  were  carrying 
the  stolen  coal  in  sacks.  One  of  the  men  was  plaintiff, 
who  is  described  as  the  **big  man.'*  While  there  is 
some  slight  conflict  in  the  testimony,  Wirsing 's  story 
in  the  main  is  uncontradicted.  He  says  that  he  showed 
his  star  to  these  two  men  and  demanded  the  return  of 
the  coal  but  they  dropped  their  sacks  and  ** tackled'* 
him.  He  says  that  he  had  offered  no  violence  to  them 
up  to  that  time.  Wirsing  drew  a  revolver  and  fired  in 
the  air,  as  he  says,  to  attract  the  attention  of  the  other 
two  officers.  His  story  of  the  affair  from  that  point, 
in  substance,  is  as  follows : 

**  With  that  the  big  man  broke  away  from  me  and  ran 
into  what  I  afterwards  found  to  be  his  yard.  I  fought 
the  Uttle  man  into  his  yard,  where  we  were  met  by  the 
hig  man.  The  big  man  had  an  ax  and  threw  it  at  me, 
striking  the  fence.  In  the  meantime  the  little  man 
backed  away  from  me  and  disappeared  and  my  time 
was  taken  up  with  the  larger  man  of  the  two.    He  ran 
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into  the  slied  and  got  a  shovel,  and  I  went  into  the  shed 
after  him  and  tried  to  get  the  shovel  away  from  him,  at 
the  same  time  telling  him  to  *drop  that.'  I  fired 
another  shot  into  the  fence,  thinking  thereby  to  make 
him  drop  it.  About  a  few  minutes  after  that  we  kept 
on  struggling  and  he  attacked  me  with<  the  shovel  and 
he  struck  me  in  the  right  hand.  I  had  the  revolver  in 
my  hand  pointed  directly  at  him  when  he  struck  me  on 
the  hand.  It  exploded  and  the  shot  struck  him  on  the 
knee.  After  that  he  rallied  and  drove  me  into  the 
alley.'' 

On  cross-examination  the  witness  said  that  plaintiff 
struck  him  several  times  with  the  shovel,  and  also  **he 
struck  the  gun.  When  the  gun  went  off  I  was  not  trying 
to  fire  the  gun  at  all. ' '  Other  witnesses  gave  testimony 
tending  to  corroborate  Wirsing,  and  it  seems  to  have 
been  proven  beyond  serious  doubt  that  the  firing  of 
the  revolver  was  simultaneous  with  the  blow  on  the 
hand  in  which  it  was  held  from  the  shovel  wielded  by 
plaintiff.  From  the  facts  in  evidence  we  would  have 
little  trouble  in  concluding  that  the  actual  firing  of  the 
shot  was  not  the  intentional  act  of  defendants'  servant, 
but  was  accidental  as  regards  them. 

Aethue  C.  Bacheach  and  Beundage,  LAin>0K  & 
Holt,  for  plaintiff  in  error. 

C.  G.  Austin  and  Beveely  W.  Howe,  for  defendants 
in  error. 

Mb.  Peesiding  Justice  McSueely  delivered  the 
opinion  of  the  court. 


Abstract  of  the  Decision. 

L  Action  on  the  case,  §  1* — when  evidence  aufflcient  to  support 
verdict.  Evidence  in  action  of  trespass  on  the  case  to  recover  for 
deatti  of  plaintiflTs  decedent  by  assault  by  defendants*  servants, 
examined  and  held  to  support  verdict  for  defendants. 

*Ree  nitnolfl  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterlj,  aame 
topic  and  section  nomber. 
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2.    Appeal  and  bbbob,  $  1526* — when  ruling  of  court  harmless  error. 
Ruling  of  <!Ourt  upon  instructions  examined  and  held  harmless  error. 
Bakeb,  J.,  dissenting. 


Hattie  Falberg,  Defendant  in  Error,  v.  Continental 
Casnally  Company,  Plaintiff  in  Error 

Gen.  No.  20,407. 

L  INSUSANCE,  §  205* — when  misrepresentation  in  application  as  to 
nawie  of  applicant  invaiidates  contract,  A  false  statement  in  an 
application  for  life  insurance  as  to  the  appUcant*s  name  invalidates 
tbe  contract  of  insurance. 

2.  Insubance,  §  821* — when  misrepresentation  in  application  as  to 
relationship  of  beneficiary  invalidates  contract.  Where  an  applicant 
for  insurance  states  in  his  application  that  the  beneficiary  is  his 
*'wife,**  whereas  she  is  not  his  wife,  but  a  woman  with  whom  he  Is 
Bustaioing  illicit  relations,  the  misrepresentation  invalidates  tbe  con- 
tract of  insurance. 

3.  Insurance,  §365* — when  tender  of  return  of  premiums  not 
€$tentiaL  In  an  action  by  the  beneficiary  of  a  policy  of  life  insurance 
against  the  insurer,  the  latter  is  not  required  to  return  the  premiums 
to  the  beneficiary  or  the  wife  of  the  insured  as  a  condition  to  setting 
op  misrepresentations  in  the  application  for  insurance  as  a  defense, 
the  title  to  the  praniums  being  in  the  personal  representative  of  the 
insured. 

Error  to  the  Municipal  Court  of  Chicago ;  the  Hon.  William  N. 
GEififiLL,  Judge,  presiding.  Heard  in  this  court  at  the  C>ctol>er  term, 
1914.  Reversed.    Opinion  filed  November  1, 1015. 

Martin  P.  Cornelius  and  George  E.  Sanderson,  for 
plaintiff  in  error ;  Manton  Maverick,  of  counsel. 

Adams,  Crews,  Bobb  &  Wescott,  for  defendant  in 
error. 

Mr.  Presiding  Justice  McSurely  delivered  the 
opinion  of  the  court. 

This  is  a  suit  on  an  accident  insurance  policy.  On 
the  trial  the  court  instructed  the  jury  to  find  the  issues 
for  the  plaintiff  and  to  assess  the  damages  at  $1,000. 
Judgment  was  entered  on  the  verdict. 

*8m  niinois  NoUw  Wmett,  Vols.  XI  to  XV,  and  CTamalAtlTo  Qnartorlj,  flftme 
Wple  and  MCiloB  number. 
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The  application  for  insurance  is  in  part  as  follows : 

**I  hereby  apply  for  insurance  in  the  Continental 
Casualty  Company  based  upon  the  following  state- 
ment'sy  and  I  agree  that  any  failure  on  the  part  of  my- 
self, my  heirs,  legal  representatives  or  beneficiary  to 
comply  with  the  provisions,  conditions  and  agreements 
of  this  Application,  or  of  any  policy  issued  hereon, 
shall  work  a  forfeiture  of  the  policy  and  all  claims 
thereunder.    •    *    • 

**1.    Name,  Henry  Falberg.    •    •    • 

**6.  Beneficiary  to  take  interest  under  the  policy 
only  at  death  of  applicant.    (Give  full  Christian  name, 

relationship  and  residence.)    Name,  Hattie 

Relationship,  wife.^^ 

^'I  understand  and  agree  that  I  have  made  each  of 
the  above  statements  as  a  material  representation  to 
induce  the  issue  of  a  policy  for  which  I  have  made  this 
application,  and  to  that  end  I  warrant  each  of  them  to 
be  full,  complete  and  true,  and  declare  that  no  state- 
ment contradictory  thereto  was  made  by  me  to  the 
agent  of  said  company,  and  that  all  statements  made 
to  him  are  embodied  herein.    •    •    • 

*  *  In  Witness  Whereof,  I  have  hereunto  set  my  hand 
this  6th  day  of  September,  1911. 

**  (Signed)  Henry  Falberg,  Applicant. 

**L.  B.  Halsted,  Witness.'* 

The  defense  is  misrepresentation  by  the  insured  in 
that  (1)  his  name  was  not  Henry  Falberg,  but  that  it 
was  in  fact  Knut  Lindblom,  and  (2)  that  Hattie  Fal- 
berg was  not  his  wife.  The  evidence  sufficiently  sup- 
ported these  defenses.  It  was  proved  that  prior  to  the 
making  of  the  application  the  insured,  whose  real  name 
was  Knut  Lindblom,  had  deserted  his  lawful  wife, 
Mary  Lindblom.  Mrs.  Lindblom  testified  that  there 
had  never  been  a  divorce,  and  her  statement  was  cor- 
roborated by  other  evidence.  The  fact  that  plaintiff 
sustained  illicit  relations  with  the  insured  did  not 
make  her  his  wife,  and  the  claim  that  the  representa- 
tion meant  merely  that  she  sustained  the  **  relation  of 
wife'*  to  insured,  and  hence  was  true,  is  not  convinc- 
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ing.  The  plain  meaning  of  the  language  used  in  the 
application  is  that  the  beneficiary  was  in  fact  and  in 
law  the  wife  of  the  insured.  Duenser  v.  Royal  Arcanum, 
262  HL  475. 

Whether  considered  as  warranties  or  as  representa- 
tionSy  the  statements  as  to  applicant's  name  and  as  to 
the  relationship  of  the  beneficiary  are  so  material  that 
falsity  therein  invalidates  the  contract  of  insurance. 
The  necessity  to  an  insurance  company  of  true  infor- 
mation as  to  the  identity  of  the  party  to  be  insured 
and  the  identity  and  relationship  of  the  beneficiary  is 
too  obvious  to  require 'argument.  Cases  precisely  in 
point  are  Continental  Casualty  Co.  v.  Lindsay,  111  Va. 
389,  and  Gaines  v.  Fidelity  &  Casualty  Co.,  188  N.  Y. 
411.  In  the  latter  case  the  court  in  its  opinion  said: 
"The  insurer  was  entitled  to  know  the  actual  relation- 
ship, which  the  person,  for  whom  the  assured  desired 
the  benefit  of  the  insurance  contract,  sustained  to  him ; 
for  it  bore  upon  the  risk  which  it  was  to  assume. ' ' 

The  court  instructed  the  jury  that  the  defendant 
could  not  make  these  defenses  because  it  had  not  paid 
back  either  to  the  wife  or  to  the  plaintiff,  or  to  some 
other  person,  the  premiums  it  had  received.  In  the 
recent  case  of  McKinney  v.  Metropolitan  Life  Ins.  Co., 
191  HL  App.  592,  citing  many  cases,  we  have  held  that 
neither  the  husband,  wife  nor  beneficiary  was  entitled, 
to  the  return  of  premiums,  but  that  the  title  to  them 
was  in  the  personal  representative  of  the  deceased. 
The  trial  court  was  in  error  in  its  instruction  as  to  the 
law.  No  such  representative  is  a  party  to  this  litiga- 
tion. Plaintiff  has  no  right  to  the  premiums,  and  can- 
not complain  because  they  have  not  been  returned  to 
someone  else.  We  note  in  the  brief  for  the  defendant 
that  it  offers  to  return  these  premiums  '^upon  demand 
to  the  proper  qualified  representative  of  the  insured 
estate.** 

Because  of  these  misrepresentations  made  by  the 
insured  in  his  application  there  can  be  no  recovery  on 
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Reld  V.  Llngle,  105  IlL  App.  240. 


this  policy,  and  the  judgment  is  reversed  without 
remanding  the  cause. 

Reversed. 


Leonard  C.  Raid,  Administrator,  Defendant  in  Error, 
V.  Samuel  B.  Lingle,  Plaintiff  in  Error. 

Gen.  No.  20,470.    (Not  to  be  reported  in  fulL) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  R. 
Caveblt,  Judge,  presiding.  Heard  In  this  court  at  the  October  term* 
1914.    Beversed  and  remanded.    Opinion  filed  November  1, 1915. 

Statement  of  the  Case. 

Action  by  Leonard  C.  Beid,  administpator  of  the 
estate  of  George  Upton,  deceased,  plaintiff,  against 
Samuel  B.  Lingle,  to  recover  for  the  death  of  plaintiff 's 
intestate.  Judgment  was  rendered  for  plaintiff.  To 
reverse  the  judgment,  defendant  prosecutes  this  writ 
of  error. 

Plaintiff  in  his  statement  of  claim  charged  that 
defendant  had  control  of  a  flat  building ;  that  the  father 
of  the  deceased  occupied  a  flat  therein ;  that  a  fire  was 
started  near  the  premises,  on  which  defendant's  jani- 
tor threw  rubbish ;  that  the  fire  ignited  the  clothing  of 
plaintiff's  intestate,  then  slightly  over  four  years  of 
age,  who  was  passing  by,  and  that  he  was  so  severely 
burned  that  he  died.  Defendant  denied  that  the  janitor 
ever  started  the  fire  in  question  or  threw  rubbish  on  it, 
and  sought  to  introduce  testimony  tending  to  show  that 
the  child  had  set  himself  on  fire. 

No  eyewitness  testified  to  having  seen  the  child  catch 
fire  or  that  he  was  dangerously  near  the  spot  where 
the  fire  is  said  to  have  been.  The  existence  of  the  fire 
itself  was  sharply  controverted.  The  fire  was  said  to 
have  been  on  a  vacant  lot  near  the  flat  building.    A 
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heavy  gate  shut  off  the  passageway  from  the  court- 
yard of  the  flat  building  to  this  lot.  The  last  seen  of 
the  child  before  the  accident  was  by  a  young  girl  who 
testified  that  she  opened  this  gate  and  aUowed  the  child 
to  go  through  the  gateway  and  that  she  then  closed  the 
gate,  leaving  him  outside.  Abouf  an  hour  afterwards 
he  was  discovered  by  his  mother  inside  the  courtyard 
with  his  clothes  burning. 

Ei  NEST  Severy,  for  plaintiff  in  error. 

Litzinger,  McGurn  &  Reid,  for  defendant  in  error. 

Mr.   Presiding   Justice   McSxjrely   delivered   the 
opinion  of  the  court. 


Abstract  of  the  DecisioxL 

1.  Evidence,  §68* — when  evidence  of  past  transactions  inadmis- 
sible. In  an  action  to  recover  for  tbe  death  of  a  child  alleged  to  have 
been  caused  by  the  negligence  of  defendant's  janitor  in  the  manner 
of  baming  rubbish  whereby  plaintiff's  decedent  received  InjurieF 
resulting  in  his  death,  evidence  that  defendant  had  been  seen  t)efore 
that  timebuming  garbage  at  various  times  when  children  were  near 
is  harmful  error  where  it  is  not  claimed  that  defendant  made  the  fire 
causlDg  the  death  or  was  on  the  premises  or  knew  anything  about  it. 

2.  Evidence,  §  OS*— when  evidence  of  ordinance  inadmissible.  In 
an  action  to  recover  for  the  death  of  a  child  alleged  to  have  been 
cansed  by  the  negligence  of  defendant's  janitor,  it  is  error  to  permit 
plaintiff  to  introduce  in  evidence  a  section  of  the  ordinance  of  the 
city  of  Chicago  making  the  building  of  a  bonfire  in  any  street  or 
alley  an  offense  punishable  with  fine,  where  the  evidence  showed 
that  the  location  of  the  fire  had  nothing  to  do  with  the  accident  and 
tended,  furthermore,  to  show  that  the  fire  was  on  a  vacant  lot 

3.  Evidence,  §73* — when  exclusion  of  evidence  rebutting  infer- 
ence error.  Where,  in  an  action  for  the  death  of  a  child  alleged  to 
have  been  caused  by  the  negligence  of  defendant's  janitor  in 
burning  garbage,  there  is^no  direct  evidence  as  to  how  the  child's 
clothing  caught  fire,  it  is  error  to  exclude  evidence  that  at  different 

^8ee  Illinois  NotM  Dlfreflt,  Vols.  XI  to  XV,  and  OnmnlAtiTe  Quarterly,  same 
teplc  and  section  number. 

Vol.  CXCV  16  ^ 
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times  before  the  accident  tbe  child  had  been  found  with  matches 
which  had  been  talcen  from  him  and  tliat  he  had  several  times  set 
fire  to  his  clothing  with  them. 


Mrs.  E.  J.  OibbonSy  Def endantjii  Error,  v.  Allen  Oross- 
man  and  Leopold  E.  Phillips,  Plaintiffs  in  Error. 

Gen.  No.  20,591.    (Not  to  be  reported  in  fnlL) 

Error  to  the  Municipal  Ck)art  of  Chicago;  the  Hon.  Charles  A. 
Williams,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.    Beversed  and  remanded.    Opinion  filed  November  1, 1915. 

Statement  of  the  Case. 

Action  by  Mrs.  E.  J.  Gibbons,  plaintiff,  against  Allen 
Grossman  and  Leopold  E.  Phillips,  defendants,  to 
recover  damages  claimed  to  have  been  sustained  by 
misrepresentations  of  defendants  as  to  a  fur  coat  pur- 
chased of  them  by  plaintiff.  To  reverse  a  judgment 
for  plaintiff,  defendants  prosecute  this  writ  of  error. 

Defendants  filed  an  appearance  and  an  affidavit  of 
defense  denying  that  any  representations  as  claimed 
had  been  made.  The  case  was  duly  set  for  trial,  and 
on  that  date  the  plaintiff  appeared  but  the  defendants 
were  absent  and  not  represented,  and  the  court  entered 
judgment  against  them  for  the  amount  of  plaintiff's 
claim.  Within  two  days  thereafter  defendants,  by 
their  attorneys,  filed  a  written  motion  to  vacate  the 
judgment,  which  motion  was  supported  by  an  affidavit. 
This,  in  substance,  alleged  that  the  failure  to  be  present 
on  the  day  of  the  trial  was  due  to  a  mistake  of  a  clerk 
in  the  office  of  defendants'  attorneys  whc^  was  con- 
fused by  the  announcement  of  the  cases  on  the  Muni- 
cipal Court  judges'  calls  which  appeared  in  the  ** Daily 
Municipal  Court  Record,"  a  daily  paper  or  bulletin 
giving  the  court  calls.  The  clerk's  mistake  seems  to 
have  been  made  possible  by  the  fact  that  some  of  the 
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judges  were  suspending  their  calls  on  account  of  the 
sessions  of  the  State  Bar  Association,  while  others 
were  not 

HiNBR,  Bunch  &  Latimer,  for  plaintiffs  in  error. 

McMahon  &  Cheney,  for  defendant  in  error. 

Mb.   Presiding   Justice   McSurelt   delivered   the 
opinion  of  the  court. 

Abstract  of  the  Decision. 

Judgment,  S  286* — when  refusal  of  motion  to  vacate  judgment  hy 
default  reverMle  error.  Where  defendants'  attorneys  failed  to  he 
present  <hi  the  day  the  case  was  set  for  trial  In  the  Municipal  Court 
of  Qilcago  through  a  mistake  of  a  clerk  in  their  office  who  was 
coDfnsed  hy  the  announcement  of  the  cases  on  the  Munldpftl  Court 
jodges*  calls  appearing  In  a  dally  bulletin  giving  such  calls,  such 
confoslon  being  made  possible  by  the  f^ct  that,  at  the  time,  some  of 
the  ludges  were  suspending  their  calls  while  others  were  not.  It  Is 
error  to  deny  a  motion  to  vacate  the  judgment 


Botcher  Folding  Crate  Company,  Defendant  in  Error, 
r.  S.  T.  Fish,  trading  as  S.  T.  Fish  &  Company, 
Plaintiff  in  Error. 

Gen.  No.  20,625.    (Not  to  be  reported  in  fulL) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hosba  W. 
Wills,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.   Affirmed.    Opinion  filed  November  1, 1915. 

Statement  of  the  Case. 

Action  by  Butcher  Folding  Crate  Company,  a  cor- 
poration, plaintiff,  against  S.  T.  Fish,  trading  as  S.  T. 
Fish  &  Company,  defendant,  to  recover  for  crates  sold 
and  delivered.  There  was  a  judgment  for  plaintiff  for 
$672.18,  to  reverse  which  defendant  prosecutes  this 
writ  of  error. 

•See  miaels  Notes  Diseet,  Vole.  XI  to  XV,  «nd  CTomnlAtlTe  Qvarterlj,  eame 
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The  evidence  tended  to  show  that  in  March,  1911, 
plaintiff's  president  made  a  verbal  contract  with  the 
defendant  for  about  30,000  crates  at  seventeen  cents 
each,  to  be  shipped  to  Asherton,  Texas,  to  be  used  by 
onion  growers  there  who  were  shipping  onions  to 
defendant.  Defendant  testified  that  his  firm  was  to 
collect  for  plaintiff  the  price  of  the  crates  from  the 
growers  as  they  were  shipped  to  defendant,  which  was 
denied  by  plaintiff.  Plaintiff  proceeded  to  make  ship- 
ments and  had  delivered  some  18,000  or  more  crates 
when  it  was  advised  on  account  of  the  market  being 
bad  to  stop  shipments.  It  thereafter  agreed  to  release 
the  defendant  from  liability  for  the  balance  of  crates, 
about  10,000,  contracted  for  and  shipped  but  not 
delivered.  On  June  30th  plaintiff's  president  called 
at  the  oflSce  of  defendant  for  the  purpose  of  procuring 
a  settlement  for  all  crates  that  had  been  shipped,  and 
it  was  then  ascertained  that  there  was  a  balance  due 
plaintiff  of  $821,  not  taking  into  account  certain  crates 
which  had  been  delivered  to  one  Obets,  an  onion  grower 
who  was  marketing  his  crop  through  the  defendant. 
The  number  of  these  Obets  crates  was  about  4,354. 
As  the  result  of  the  conversation  at  this  time  a  written 
contract  was  entered  into  as  follows : 

**In  consideration  of  accepting  S.  T.  Fish  &  Com- 
pany's check  A3214  for  Eight  Hunded  Twenty-one 
Dollars,  it  is  understood  that  the  balance  of  the  crates, 
4354  crates,  delivered  to  Charles  Obets  at  Asherton, 
Texas,  are  to  be  returned  to  the  onion  platform  at 
Asherton ;  and  if  any  shortage,  when  delivery  is  made 
to  the  platform,  from  above  number,  S.  T.  Fish  & 
Company  agree  to  make  good. 

(Signed), 

S.  T.  Fish  &  Company. 

Accepted:  Butcher  Folding  Crate  Company.'' 
There  was  evidence  tending  to  show  that  on  or  after 
the  date  of  this  agreement  the  only  crates  returned  to 
the  platform  by  Obets,  or  on  his  behalf,  were  400,  which 
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were  afterwards  sold  by  Obets  and  were  never  received 
by  plaintiff.  It  was  shown  that  Obets  received  about 
6,500  crates,  nsed  for  his  own  crop  about  2,400  and 
made  two  sales  to  other  growers,  one  of  about  2,666 
and  the  other  of  1,600,  which  were  hauled  directly 
from  his  farm  to  the  premises  of  the  purchasers. 

The  principal  defense  was  the  return  of  the  crates 
by  Obets  under  the  agreement.  Defendant  also  con- 
tended that  there  was  no  consideration  for  the  agree- 
ment 

Benjamin  C.  Bachrach  and  Arthur  C.  Bachrach, 
for  plaintiff  in  error. 

Albert  E.  Lucius  and  Edward  B.  Lucius,  for 
defendant  in  error. 

Mr.  Presiding  Justice  McSurely  delivered  the 
opinion  of  the  court. 

Abstract  of  the  Decision. 

Sales,  $329* — when  evidence  aufflcient  to  support  verdict.  EM* 
dence  in  action  to  recover  for  purchase  price  of  goods  sold  and  de- 
livered, examined  and  held  to  support  the  verdict 


City   of   Chicago,   Defendant   in   Error,   v.   Emily 

Mushall,  Plaintiff  in  Error. 


Gen.  No.  20,642.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Chables  N. 
GooDNow,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.    Affirmed.    Opinion  filed  Nov^nber  1,  1915. 

Statement  of  the  Case. 

Complaint  by  the  City  of  Chicago  against  Emily 
Marshall,  defendant,  of  violating  section  2019  of  the 

«8ee  lUlsois  Notes  DJSre«t.  Vols.  XI  to  XV,  and  Cumulative  Qiwrt«riy,  aiime 
topic  aad  sectloo  number. 
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Municipal  Code  of  CMcago  by  being  the  keeper  of  a 
disorderly  house.  There  was  evidence  for  complainant 
of  conduct  of  a  woman  inmate  of  the  house  and  defend- 
ant admitted  three  former  convictions  of  keeping  a 
disorderly  house.  Some  of  complainant 's  testimony 
was  denied  by  defendant.  To  reverse  a  judgment  of 
the  court  finhig  defendant,  she  prosecutes  this  writ 
of  error.    . 

Chables  Hobgak,  for  plaintiff  in  error.' 

John  W.  BECKwrrn  and  Albebt  J.  W.  Appell,  for 
defendant  in  error;  Johk  F.  Poweb,  of  counsel. 

Mb.  Pbesiding  Justice  McSubely  delivered  the 
opinion  of  the  court. 

Abstract  of  the  Decision* 

DisoBDEBLY  HOUSE,  §  2* — When  evidence  suffMent  to  iupfiort  verdict. 
Evidence  in  a  prosecution  on  the  charge  of  keeping  a  disorderly  house, 
examined  and  held  to  support  a  finding  that  defendant  was  guilty. 


Albert  Rothbaum  and  Ifandel  Astrahan,  tradingr  as 
Bothbaum  &  Astrahan,  Plaintiffs  in  Errori  v.  Henry 
Levy,  Defendant  in  Error. 

Oen.  No.  20,722.    (Not  to  be  reported  in  f  ulL) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  8. 
La  Buy,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.  Reversed  and  judgment  in  this  court  Opinion  filed  Noyeaiber 
1, 1915.    Rehearing  denied  November  15, 1915. 

Statement  of  the  Case. 

Action  by  Albert  Bothbaum  and  Mandel  Astrahan, 
trading  as  Bothbanm  &  Astrahan,  plaintiffs,  against 
Henry  Levy,  defendant,  to  recover  $200  on  the  follow- 
ing  contract : 

♦See  minols  NotM  Digest,  Vols.  XI  to  XV,  and  OnmiilAtiTe  QMHcrtr, 
tople  and  Motion  number. 


Chicago— FiBST  District — OctobeBi  1915.     247 

Ratbbaom  et  aL  ▼.  Levy.  Id6  UL  Appu  2i6L 

**Thi8  agreement^  entered  between  Henry  Levy, 
party  of  the  first  part,  and  Nathan  Smelnitzky  and 
Louis  Astor,  parties  of  the  second  part;  Witnesseth: 
Whereas,  said  parties  have  assigned  a  certain  judg- 
ment in  favor  of  themselves  against  Aimie  Perhnan 
for  the  snm  of  $650,  of  which  sum  $150  are  due  to 
Levy  &  Levy  for  legal  fees,  and  in  consideration  of 
the  said  assignment  the  said  Henry  Levy,  assignee, 
hereby  imdertakes  to  pay  the  $500  to  the  following 
persons :  Sam  Leviton,  lumberman,  the  sum  of  $200  or 
less ;  Bothbaum,  on  accoimt  of  judgment,  $200  or  less, 
and  the  balance  to  the  North  Side  Sash  and  Door  Go. 

''Witness^  our  hands  and  seals  this  29th  day  of 
April,  1913. 

Henry  Levy, 
N.  Smalinslfy, 
Louis  Astor.** 

To  reverse  a  judgment  for  plaintiffs,  defendant 
prosecutes  this  writ  of  error. 

L  B.  Feblman,  for  plaintiff  in  error ;  M.  A.  Milke* 
wrrcH,  of  counseL 

Habby  H.  Levy,  for  defendant  in  error. 

Mb.  Pbesidikg  Justiob  McSxtbbly  delivered  the 
opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  EnDBNCE,  8819* — when  parol  evidence  inadmissible  to  vary 
terms  of  written  contract.  In  an  action  on  a  written  contract,  parol 
evidence  tending  to  show  tliat  the  contract  was  not  to  take  effect 
ontll  one  of  the  parties  bad  paid  the  other  a  certain  som  of  money, 
is  Inadmlsvible. 

2.  GoirraACTB,  856* — when  delivery  of  written  agreement  not 
essential  to  validity.  Where  a  contract  In  writing  la  entered  Into 
whereby  In  consideration  of  the  assignment  to  the  party  of  the  first 
part  of  a  judgment  rendered  In  favor  of  the  parties  of  the  second 
part  against  a  third  person,  the  party  of  the  first  part  agrees  to  malce 
certain  payments  to  other  persons,  a  delivery  of  the  contract  to  the 
parties  of  the  second  part  Is  not  essential  to  Its  validity. 

•See  minote  NotM  Dlaett,  Vols.  XI  to  XV,  and  CTomiilAtlTo  Qimrtorlj,  Muno 
Upk  asd  section  nmnbor. 


248  Appellate  Courts  of  Illinois. 

Leviton  Lumber  Co.  v.  Levy,  195  111.  App.  248. 

3.  Evidence,  S  333* — when  evidence  ns  to  oonaideration  for  cot^ 
tract  admissible.  In  an  action  on  a  c^mtract  whereby  one  party 
agrees  to  pay  certain  sums  in  consideration  of  the  assignment  to  him 
of  a  judgment  in  favor  of  the  other  party  against  a  third  person, 
evidence  that  there  was  no  judgment  against  such  person  at  the  time 
the  contract  was  executed,  and  that  the  first  party  did  not  collect  any 
money  on  the  judgment,  is  admissible. 


Leviton  Lumber  Company,  Plaintiff  in  Error,  v.  Henry 

Levy,  Defendant  in  Error. 

Gen.  No.  20 J23.    (Not  to  be  reported  in  fnIL) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  S. 
La  But,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.  Beversed  and  judgment  in  this  court  Opinion  filed  Noy^nber 
1, 1915. 


Statement  of  the  Case. 

Action  by  Leviton  Lumber  Company,  a  corporation, 
plaintiff,  against  Henry  Levy,  defendant.  This  case 
grew  out  of  the  contract  involved  in  Rothhaum  & 
Astrahan  v.  Levy,  ante,  p.  — ,  and  was  consolidated  for 
hearing  with  the  latter  case.  Judgment  of  the  lower 
court  for  defendant  was  reversed  and  entered  for 
plaintiff. 

L  B.  Peblman,  for  plaintiff  in  error ;  M.  A.  Milee- 
WITCH,  of  counsel. 

Habby  H.  Levy,  for  defendant  in  error. 

Mb.  Pbesiding  Justice  McSubely  delivered  the 
opinion  of  the  court. 

*8ee  lUlnolB  Notes  Digest,  Vols.  XI  to  XV,  and  CnmnlmaTe  Qimrtorlj, 
topic  and  section  number. 
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Arthur  Hofmaiii  AppeUee,  v.  Chicago  League  Ball 

Clubi  Appellant. 

Gen.  No.  20,844.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago ;  the  Hon.  Habbt  P. 
DoLAN,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.  Affirmed.  Opinion  filed  November  1,  1915.  Rehearing  denied 
November  15,  1915.  Certiorari  denied  by  Supreme  Court  (making 
opinion  final). 

Statement  of  the  Case. 

Action  by  Arthur  Hofman,  plaintiff,  against  Chicago 
League  Ball  Club,  defendant,  to  recover  a  balance  of 
salary  claimed  to  be  due  under  a  contract  of  employ- 
ment. From  a  judgment  for  plaintiff  for  $2,944.47, 
defendant  appeals. 

The  evidence  shows  that  plaintiff  is  a  professional 
baseball  player,  and  that  defendant  is  engaged  in  giv- 
ing exhibitions  of  games  of  baseball  with  a  club  known 
as  the  Chicago  National  League  Baseball  Club. 

On  February  23,  1911,  plaintiff  entered  into  a  writ- 
ten contract  with  defendant  by  which  it  was  agreed 
that  plaintiff  should  play  ball  for  defendant  and  for 
no  other  party,  except  with  defendant's  consent, 
during  the  series  of  1911  and  1912.  He  was  to  receive 
a  salary  of  $5,000  a  year  in  semimonthly  instalments, 
and  an  allowance  for  uniforms,  traveling  expenses, 
etc  The  baseball  season  was  to  begin  about  April 
12th  and  end  about  October  12th  of  each  year.  The 
contract  also  provided  that  defendant  might  give  plain- 
tiff ten  days  *  written  notice  to  end  its  obligation  under 
the  contract  Plaintiff  entered  into  the  service  of 
defendant  and  played  during  the  season  of  1911,  and 
during  1912  up  to  May  30th. 

The  parties  stipulated  the  following  facts  as  if 
proven :  That  on  May  29, 1912,  the  defendant  and  the 
Pittsburg  Club  made  an  exchange  of  players  under 
terms  set  out  in  certain  telegrams  and  letters,  which 
contained,  in  brief,  an  arrangement  for  the  Chicago 
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Club  to  trade  the  plaintiff  and  another  player  to  the 
Pittsburg  Club  for  two  of  its  players,  and  in  a  letter 
dated  May  29th  to  defendant  from  the  Pittsburg  Club 
the  latter  club  says:  **The  Pittsburg  Athletic  Com- 
pany will,  of  course,  assume  the  contract  which  the 
Chicago  League  Baseball  Club  now  has  with  Mr. 
Hofman  and  Mr.  Cole.''  It  was  also  stipulated  "that 
the  Chicago  League  Ball  Club  contract  with  Hofman 
was  duly  assigned  to  and  accepted  by  the  Pittsburg 
Athletic  Company,  by  the  defendant,  and  approved  by 
the  president  of  the  National  League  of  Professional 
Baseball  Clubs.'* 

On  May  30th  defendant  wrote  to  plaintiff,  in  part, 
as  follows :         ^ 

*'Mr.  A.  F.  Hofman, 

West  Side  Ball  Park,  City. 

Dear  Sir : 

*  *  This  is  to  inform  you  that  your  services  have  been 
released  to  the  Pittsburg  Club  of  the  National  League, 
to  take  effect  immediately,  and  Manager  Clarke  of  that 
Club  requests  that  you  report  to  him  at  Philadelphia 
in  time  for  Saturday's  game. 

**Your  contract  with  the  Chicago  Club  has  been 
assigned  over  to  the  Pittsburg  Club  and  will  be  carried 
out  by  that  Club." 

There  was  no  evidence  of  any  knowledge  on  the  part 
of  plaintiff  of  anything  pertaining  to  the  exchange 
other  than  that  imparted  by  this  letter.  Plaintiff  there- 
upon went  to  Pittsburg  and  played  with  that  club.  No 
written  contract  was  made  between  him  and  the  Pitts- 
burg Club,  but  it  paid  him  sums  of  money  from  time 
to  time  to  the  end  of  the  season,  aggregating  $697.47, 
which  was  less  than  the  salary  he  was  to  receive  for 
the  same  period  under  the  Chicago  Club  contract  by 
$2,944.47.  On  asking  the  president  of  the  Pittsbnrg 
Club  for  more  money,  plaintiff  was  told  to  collect  from 
the  Chicago  Club  as  his  contract  was  with  it  and  not 
with  the  Pittsburg  Club. 
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Defendant  claimed  that  there  was  a  novation  of  the 
contract,  the  original  contract  between  plaintiff  and 
defendant  being  extinguished  and  its  place  taken  by  a 

new  contract  between  plaintiff  and  the  Pittsburg  Club. 

• 

WiLKEBsoN  &  Cassbls,  for  appellant;  Edwin  H. 
Cassels  and  Kenneth  B.  Hawkins,  of  counseL 

Roy  D.  Keehn,  for  appellee. 

Mr.  Pbesidino  Justice  McSubelt  delivered  the 
opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Novation,  S  1* — what  essential  requisites.  The  essential  reqnl-* 
sites  of  a  novation  are  a  previous  valid  obligation,  the  agreement  of 
all  tlie  parties  tOvthe  new  contract,  the  extinguishment  of  the  old  con- 
tract and  the  validity  of  the  new  ona 

2.  Novation,  §2* — tchen  evidence  insufficient  to  shato  assent  to 
new  contract.  Evidence  In  an  action  on  a  contract  examined  and  ?ield 
insufficient  to  show  the  assent  essential  to  the  cancellation  of  the  old 
contract  and  the  assent  of  a  new  one. 

3.  Appeal  and  ebbob,  §  1466* — when  error  harmless.  In  an  action 
to  recover  on  a  omtract,  error  In  reading  a  portion  of  plaintiff's  state- 
ment of  claim  to  the  jury  and  In  refusing  to  strike  out  portions  of  the 
statement  are  not  grounds  for  reversal  where  the  defense  Is  a  nova- 
tion of  the  contract  and  the  Appellate  Court  finds  as  a  matter  ot 
law  that  there  was  no  novation. 


Frank  A.  Aoskad»  Appellee,  v.  Packaxd  Motor  Car 
Company  of  Chicago,  Appellant. 

Gen.  No.  20,941. 

Chattel  mobtoaoes,  S  267* — when  report  of  sale  under  power  in 
mortgage  insufficient.  A  report  to  the  mortgagor  of  the  sale  of 
mortgaged  chattels  under  a  power  of  sale  In  the  mortgage  does  not 
sufficiently  comply  with  the  requirements  of  Kurd's  111.  St.  1013,  cfa. 
05.  sec  26  (J.  &  A.  17603),  where  It  omits  to  give  the  name  of  the 

*8m  nilDola  NotM  Digest,  Vols.  XI  to  XV,  and  CvmnlAtiTo  Qnaiiorlj,  Mine 
topic  and  Mctloii  number. 
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purchaser  or  purchasers  of  the  chattels,  even  though  the  mortgagor 
made  no  inquiry  of  the  mortgagee  as  to  the  purchaser's  name  and 
was  not  injured  by  his  lack  of  knowledge. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon.  Clabeivce 
N.  Goodwin,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1014.    Affirmed.    Opinion  filed  November  1,  1915. 

Mayer,  Meyer,  Austrian  &  Platt,  for  appellant. 

Howard  W.  Hayes,  for  appellee. 

Mr.  Presiding  Justice  McSurely  delivered  tiie 
opinion  of  the  court. 

Plaintiff  had  judgment  for  $1,333.33  in  an  action  to 
recover  the  penalty  provided  in  section  26,  ch.  95,  111. 
St.  1913  (J.  &  A.  ^7603).  This  section  provides,  in 
brief,  that  after  sales  are  made  of  personal  property 
under  any  power  of  sale  in  a  chattel  mortgage,  **the 
mortgagee  shall  make  out  a  statement  showing  the 
items  of  personal  property  sold,  the  names  of  each 
purchaser  and  the  amount  for  which  each  article  sold, 
and  also  an  itemized  statement  of  the  necessary  rea- 
sonable expenses  incurred  in  taking,  keeping  and  sell- 
ing said  property,  and  shall  deliver  the  same  to  the 
mortgagor  or  some  one  of  them  in  person  or  by  mail, 
and  if  he  fails  so  to  do  within  ten  days  after  said  sale, 
the  owner  of  said  property  may  sue  for  and  recover 
one-third  of  the  value  of  the  property  so  sold,  from 
the  mortgagee  or  person  making  said  sale  as  assignee 
of  said  mortgagee.** 

It  is  stipulated  that  two  Packard  truck  chassis 
belonging  to  plaintiff,  each  subject  to  a  chattel  mort- 
gage, were  sold  under  the  respective  powers  of  sale 
by  defendant,  the  mortgagee.  Within  ten  days  there- 
after, statements  of  each  sale  were  delivered  to  plain- 
tiff, the  mortgagor,  which  apparently  met  with  all  the 
requirements  of  the  above  statute  except  that  the  name 
of  the  purchaser  or  purchasers  at  the  sales  was  not 
given  in  either  statement. 
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Plaintiff  claims  that  by  reason  of  this  omission  the 
statute  has  not  been  complied  with,  and  defendant 
claims  there  has  been  a  substantial  compliance. 

We  cannot  hold  there  is  a  substantial  compliance 
with  the  statute  when  a  distinct  and  unambiguous 
requirement  is  omitted.  If  the  omission  of  one  requi- 
site is  not  fatal,  it  could  with  equal  force  be  said  that 
with  two  requirements  omitted  there  is  still  a  sub- 
stantial compliance,  and  if  with  two  omitted,  why  not 
with  three  or  more!  Where  shall  the  line  be  drawn! 
We  see  no  reason  to  hold  that  any  one  of  the  statutory 
requirements  may  be  omitted.  Neither  does  it  avail 
to  show  either  that  the  mortgagor  did  not  inquire  of 
the  mortgagee  for  the  name  of  the^urchaser  or  was 
not  injured  by  his  lack  of  knowledge.  The  statute 
places  upon  the  mortgagee  the  duty  of  supplying  this 
mformation  to  the  mortgagor,  regardless  of  other 
sources  of  information  he  may  have,  or  resulting  harm 
or  benefit  to  him. 

We  cannot  construe  even  a  penal  statute  so  liberally 
as  to  supply  something  wholly  lacking.  We  might  con- 
strue an  imperfect  attempt  to  state  an  item  of  required 
mformation  so  as  to  give  effect  to  what  was  intended, 
but  we  must  have  something  to  start  with;  we  cannot 
construe  something  into  being  from  nothing. 

The  trial  court  properly  refused  to  hold  as  proposi- 
tions of  law  that  the  notices  furnished  by  the  defendant 
to  the  plaintiff  were  in  substantial  compliance  with  the 
Chattel  Mortgage  Act  (J.  &  A.  If  7603),  and  also  that 
the  (Jefendant  did  not  fail  to  furnish  the  information 
required  by  law. 

The  judgment  is  aflSrmed. 

Affirmed. 


[ 
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Mann  v.  Blair  et  aL,  196  lU.  App.  254. 

Esther  Mann,  Appellee,  v.  Henry  A.  Blair  and  John  HL 

Roach,  Receivers,  Appellants. 

Oen.  No.  21,013.    (Not  to  be  reported  in  foil) 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon.  BfABOUS 
A.  Kavanaoh,  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1914.   Reversed  and  remanded.   Opinion  filed  November  1, 1915^ 

Statement  of  the  Case. 

Action  by  Esther  Mann,  plaintiff,  against  Henry  A. 
Blair  ^nd  John  M.  Beach,  as  receivers  of  Chicago  Bail- 
ways  Company,  defendants,  to  recover  for  injuries 
alleged  to  have  been  received  while  a  passenger  on 
defendants  *  street  car  through  negligence  in  its  opera- 
tion. There  was  a  judgment  for  plaintiff  for  $3,000, 
from  which  defendants  appeal 

The  testimony  shows  that  as  the  car  was  proceeding 
along  the  street  there  was  a  burst  of  flame  from  the 
controller,  and  panic  followed,  causing  injuries  to  some 
of  the  passengers,  including  plaintiff.  The  closely  con- 
tested point  concerns  the  extent  of  plaintiff's  injuries, 
with  special  reference  to  whether  the  injury  caused  her 
to  suffer  from  epilepsy.  The  evidence  on  this  point 
was  contradictory. 

On  behalf  of  the  defendants.  Dr.  Krohn  basing  his 
opinion  on  his  experience,  testified  that  plaintiff  could 
not  have  suffered  epilepsy  as  the  result  of  the  acci- 
dent in  question,  saying,  **  Fright  does  not  produce 
epilepsy.  *'  The  attorney  for  plaintiff,  after  having 
identified  through  the  witness  a  book  on  nervous 
diseases  written  by  Professor  Starr,  asked  whether 
Professor  Starr  did  not  say  in  his  book  that  **  about 
one-half  of  the  cases  of  epilepsy  is  caused  by  fright." 
Questions  to  the  same  import  were  repeated  and  so 
framed  as  to  appear  to  be  statements  of  what  was  con- 
tained in  Starr's  book.  Objections  were  made  and 
overruled  and  exceptions  taken.  At  the  conclusion  of 
the  taking  of  testimony,  plaintiff's  attorney  exhibited 
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the  book  to  the  conrt  and  jury  and  stated,  in  effect,  that 
he  proposed  to  show  by  Professor  Starr's  book  that  it 
was  therein  stated  thiat  epilepsy  may  be  caused  by 
fright 

BoBXBT  J.  Slateb  and  Ftlajsik  L.  Ejubte,  for  appel- 
lants ;  W.  W.  GuBLKY  and  J*  B*  Guhuams,  of  counsel. 

Jacob  Levy,  for  appellee;  Josiah  Bubkham,   of 
counseL      v 

Mb.  Pbbsidino  Justicb  McSubelt  delivered  the  opin- 
ion of  the  court. 


Abstract  of  the  Decision. 

1.  Tbial,  §125* — when  use  of  hooks  by  counsel  to  contradict 
eafpert  improper.  In  the  crose-examination  of  a  medical  wltnees  who 
bases  his  opinion  upon  his  own  personal  observation,  the  conduct  of 
counsel  in  asking,  after  Identifying  through  the  witness  a  scientific 
book,  whether  the  author  of  the  book  did  not  state  contraiy  con- 
duslons  from  that  of  the  witness,  such  questions  being  so  framed  as 
to  appear  to  be  statements  of  what  was  contained  In  the  book,  and 
hi  exhibiting  the  book  to  the  court  and  Jury  and  stating  that  he 
purposed  to  show  by  it  that  such  contrary  opinion  was  stated,  consti- 
tutes rererslble  error* 

2.  Stbeet  bailboaqb,  (140* — when  instructions  in  action  against 
wiisleading.  In  an  action  against  a  street  railroad  company  to  recover 
for  Injuries  alleged  to  have  been  caused  plaintiff  while  a  passenger 
in  defendant's  car,  an  Instruction  that  the  Jury  In  weighing  the 
evidence  shall  take  Into  consideration  the  fact  that  certain  witnesses 
were  in  defendant's  employ  is  misleading. 


The  People  of  the  State  of  Illinois  ex  rel.  Tony  Blasi 
and  Hector  Dnrontci  Appellees,  v.  James  H.  Bnrdett, 
▲ppeUant 

Oen.  No.  204296. 

1.    PioHiBmoR,  1 1*— irAeH  writ  will  lie.    To  warrant  the  issue 
of  a  writ  of  prohibition  against  official  action,  the  action  sought  to 

•See  nUA^ls  Note*  Dlg^at,  Vols.  XI  to  XV,  and  CmnnlatlTe  Qnartorlj,  Mune 
tepk  sad  ■oetloB  number. 
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be  restrained  must  be  Judicial  in  character  and  must  be  one  not  in 
the  Jurisdiction  of  the  tribunal  or  officer  in  question. 

2.  CmL  SEBVicE,  8 10* — when  hearing  of  charges  not  judicial 
function.  The  hearing  of  charges  against  officers  In  classified  dvil 
service  under  the  authority  granted  by  section  12  of  the  State  Civil 
Service  Act  ( J.  &  A.  ( 10638)  is  not  the  exercise  of  a  Judicial  function. 

3.  PBOHiBinoN,  8  2* — tchen  issue  against  memher  of  State  CivU 
Service  Commission  unauthorized.  The  issue  of  a  writ  of  prohibition 
prohibiting  a  member  of  the  State  Civil  Service  Commission  from 
hearing  charges  against  the  relators,  officers  in  the  classified  civil 
service,  In  the  manner  provided  by  section  12  of  the  State  Civil  Service 
Act  (J.  &  A.  f  10638)  is  unauthorized. 

4.  PBOHinrrioN,  §  2* — tchen  writ  will  not  lie,  A  writ  of  prohibition 
does  not  lie  to  bring  before  the  higher  tribunal  matters  which  may 
properly  b^  brought  before  it  by  writ  of  error  or  certiorari,  nor  to 
correct  errors  of  inferior  tribunals  whereof  they  have  Jurisdiction. 

5.  Civil  bebvice,  826* — when  proceedings  of  State  Civil  Service 
Commission  reviewable  ty  certiorari,  A  writ  of  certiorari  will  lie  to 
review  the  proceedings  of  the  State  Civil  Service  Commission,  held 
under  section  12  of  the  State  Civil  Service  Act  (J.  &  A.  ( 10638),  dis- 
charging officers  in  the  classified  civil  servl^ 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon.  Thouab 
G.  WiNDEs,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1914.    Reversed.    Opinion  filed  November  1, 1915. 

William  B.  Moulton  and  John  J.  Poulton,  for 
appellant. 

Adolph  Mabks,  for  appellees. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the 
court. 

The  relators,  employees  of  the  State  Civil  Service 
Commission  of  Illinois,  filed  in  the  Circuit  Court  their 
petition  praying  that  a  writ  of  prohibition  issue  pro- 
hibiting James  H.  Burdett,  a  member  of  such  com- 
mission and  the  president  thereof,  from  taking  any 
part  in  the  hearing  of  the  charges  filed  by  Eichard  J, 
Knight  against  relators  for  the  purpose  of  securing 
their  discharge  and  removal  from  the  classified  civil 
service  of  the  State.    The  defendant,  appellant  here, 

*S«e  nilnois  Notes  DliTMt,  VoU.  XI  to  XV,  and  CmniilatlTe  Qnmrterlr* 
topic  and  •ectioo  nnmber. 
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demurred  to  the  petition.  The  demurrer  was  over- 
ruled, and  he  electing  to  abide,  the  court  gave  judg- 
ment for  the  plaintiff  and  ordered  that  defendant  be 
prohibited  from  enforcing  any  order,  finding  or 
decision  and  from  entering  on  any  hearing  pertain- 
ing to  any  charges  filed  against  the  relators,  and  from 
counseUng  or  advising  with  the  other  Civil  Service 
Commissioners  of  the  State  pertaining  to  the  charges 
against  the  relators.  From  this  order  the  present 
appeal  is  prosecuted. 

Section  12  of  the  State  Civil  Service  Act  (J.  &  A. 
P0638)  provides  that  charges  may  be  investigated  by 
or  before  said  Civil  Service  Commission  or  some 
oflScer  or  board  appointed  by  said  commission  to  con- 
duct such  investigation,  and  that  ^Hhe  finding  and 
decision  of  such  commission  or  such  investigating 
oflScer  or  board,  when  approved  by  said  commission, 
shall  be  certified  to  the  appointing  oflScer  and  shall  be 
forthwith  enforced  by  such  oflBcer.^^  The  petition 
alleges  that  defendant  Burdett  intended  to  hear  said 
charges,  that  he  intended  to  disregard  the  rules  of 
evidence,  was  prejudiced  against  relators,  and  that 
they  could  not  have  a  fair  and  impartial  trial  before 
him,  and  that  they  were  not  guilty  of  said  charges. 
There  is  in  the  petition  no  allegation  that  Burdett 
could  discharge  the  relators  nor  that  they  were  with- 
out other  remedy  or  right  of  review  of  the  matter 
complained  of,  or  that  Burdett  was  acting  in  a  judicial 
capacity. 

The  functions  whose  exercise  may  be  restrained  by 
the  writ  of  prohibition  are  judicial.  Section  12  of  the 
City  Civil  Service  Act,  Hurd^s  St.  1913,  p.  401  (J.  &  A. 
IflSll)  is  identical  with  section  12  of  the  State  Civil 
Service  Act,  p.  491  (J.  &  A.  ^  10636). 

In  People  ex  rel.  Miller  v.  City  of  Chicago,  234  HI. 
416,  it  was  held  that  section  12  of  the  City  Civil  Serv- 
ice Act  providing  that  charges  against  oflScers  in 
classified  civil  service  shall  be  investigated  **by  the 
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Civil  Service  Commission  or  before  some  officer  or 
board  appointed  by  said  commission/'  does  not  vest 
judicial  power  in  the  commission  nor  amount  to  a 
delegation  of  judicial  power  by  the  commission  to  the 
officer  or  board  appointed,  and  it  was  said:  **The 
removal  of  an  officer  is  not  the  exercise  of  a  judicial 
power,  as  there  is  no  such  thing  as  title  or  property 
in  a  public  office.  Donahue  v.  County  of  Will,  100  IlL 
94;  Stern  v.  People,  102  id.  540.'*  Not  only  must  the 
actions  sought  to  be  restrained  be  the  actions  of  a 
tribunal  acting  in  a  judicial  capacity,  but  such  actions 
or  threatened  actions  sought  to  be  restrained  must  be 
transactions  not  within  the  jurisdiction  of  the  tribunal 
or  officer  in  question.  People  v.  Cook  County  Circuit 
Court,  173  111.  272.  *  *  An  act  is  none  the  less  ministerial 
because  the  person  performing  it  may  have  to  satisfy 
himself  that  a  state  of  facts  exists  under  which  it  is 
his  right  and  duty  to  perform  the  act.'*  Flournoy  v. 
City  of  Jeffersonville,  17  Ind.  169. 

The  acts  which  Burdett  was  restrained  from  per- 
forming were  ministerial  and  administrative,  not 
judicial,  and  for  that  reason  the  writ  of  prohibition 
would  not  run  against  him.  **A  writ  of  prohibition 
can  only  be  issued  to  restrain  the  exercise  of  judicial 
functions.  *  *  *  It  cannot  be  made  to  serve  the 
purpTose  of  a  writ  of  error  or  certiorari,  to  correct  mis- 
takes of  an  inferior  court  or  tribunal  in  deciding  any 
question  of  law  or  fact  within  its  jurisdiction."  Smith 
V.  Whitney,  116  U.  S.  167. 

**The  appropriate  function  of  the  remedy  (by  pro- 
hibition) is  to  restrain  the  exercise  of  unauthorized 
judicial  or  quasi  judicial  power,  which  is  regarded  as 
a  contempt  of  the  State  or  sovereign,  and  which  may 
result  in  injury  to  the  State  or  to  its  citizens.  Three 
conditions  are  necessary  to  warrant  the  granting  of 
the  relief:  First,  that  the  court,  officer  or  person 
against  whom  it  is  sought  is  about  to  exercise  judicial 
or  quasi  judicial  power;  second,  that  the  exercise  of 
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such  power  is  unauthorized  by  law ;  third,  that  it  will 
result  in  injury  for  which  no  other  adequate  remedy 
exists.  And  the  remedy  may  be  invoked  against  any 
body  of  persons  or  oflScers  assuming  to  exercise 
judicial  or  qttasi  judicial  powers,  although  not  strictly 
or  technically  a  court.**  High  on  Extraordinary 
Remedies,  sec.  764a.  A  writ  of  prohibition  does  not 
lie  to  bring  before  the  higher  tribunal  matters  which 
may  properly  be  brought  before  it  by  writ  of  error  or 
certiorari,  and  cannot  be  used  to  correct  errors  of 
inferior  tribunals  whereof  they  have  jurisdiction. 
People  V.  Cook  County  Circuit  Court,  173  111.  272.  The 
petitioners  had  the  right  of  review  by  writ  of  certi- 
orari,  resorted  to  in  this  State  in  these  proceedings. 
People  V.  Lindblom,  182  HI.  241;  Joyce  v.  City  of 
Chicago,  216  HI.  466;  Powell  v.  BuUis,  221  HI.  380. 

In  view  of  the  authorities  cited  it  is,  we  think,  a  fatal 
objection  to  the  relators*  right  to  the  writ,  that  they 
had,  in  the  event  they  were  discharged,  the  right  of 
review  of  the  proceedings  of  the  State  Civil  Service 
Commission  by  certiorari. 

In  our  opinion,  the  facts  stated  in  the  petition  are 
insufficient  to  authorize  the  issuing  of  the  writ  of 
prohibition,  and  the  court  erred  in  overruling  defend- 
ant *s  demurrer  to  the  petition  and  in  ordering  that 
the  writ  issue. 

The  judgment  of  the  Circuit  Court  is  reversed. 

Reversed. 


F.  J.  Haggarty  Company,  Defendant  in  Error,  v.  M. 

G.  Conley,  Plaintiff  in  Error. 

Gen.  No.  20,310.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Thomas  F. 
Scully,  Judge,  presiding.    Heard  in  tills  court  at  the  October  term, 
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1014.    Affirmed.    Opinion  filed  November  1,  1915.    Rehearfng  denied 
November  15, 1915. 

Statement  of  the  Case. 

Action  by  F,  J.  Haggarty  Company,  a  corporation, 
plaintiff,  against  M.  G.  Conley,  defendant,  for  $75 
alleged  to  have  been  overpaid  by  plaintiff  to  defend- 
ant by  mistake.  Defendant  claimed  a  set-off  of  $911.50. 
There  was  a  judgment  for  plaintiff,  to  reverse  which 
defendant  prosecutes  this  writ  of  error. 

The  evidence  showed  that  Frank  J.  Haggarty  for 
some  years  prior  to  January  31,  1911,  was  a  partner 
with  his  father  in  the  teaming  business  under  the  name 
of  M.  C.  Haggarty  &  Son,  and  on  that  day  the  firm  was 
dissolved  and  M.  C.  Haggarty  took  all  the  property 
and  assets  of  the  firm.  From  January  31  to  April  13, 
1911,  Frank  J.  Haggarty  did  some  teaming  business 
on  brokerage,  but  had  no  teams,  wagons,  trucks  or 
other  assets  of  his  own.  April  14th  a  corporation  was 
organized  under  the  name  of  F.  J.  Haggarty  Company, 
with  an  authorized  capital  of  $5,000.  F.  J.  Haggarty 
subscribed  for  $2,500  of  the  capital  stock,  W.  E.  Hall 
for  $2,400,  and  John  Kercher  for  $100.  Frank  J. 
Haggarty 's  wife  paid  for  the  $2,500  stock  subscribed 
for  by  him,  and  $2,400  of  the  stock  was  transferred  to 
her.  Hall  and  Kercher  paid  for  the  stock  subscribed 
by  them  respectively.  Neither  Mrs.  Haggarty,  Hall 
nor  Kercher  were  interested  in  or  in  any  way  con- 
nected with  the  teaming  business  carried  on  by  Frank 
J.  Haggarty  prior  to  the  organization  of  the  corpora- 
tion. 

Points  relied  upon  for  reversal  were :  First.  Where 
an  organization  or  association  of  persons  take  a  name 
which  imports  a  corporate  existence  and  do  business 
and  contract  under  that  name,  they  will  be  estopped  to 
deny  that  they  are  a  corporation ;  second,  that  where 
a  corporation  is  a  mere  continuation  of  the  same  busi- 
ness previously  transacted  by  the  same  parties,  it  must 
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be  presmned  to  be  bonnd  by  the  obligations  which  such 
business  is  liable  for.  The  contention  of  defendant  in 
error  is  that  the  facts  disclosed  do  not  bring  the  case 
within  the  rules  of  law  so  stated. 

CoBUBN  &  Bentlby,  f  OF  plaintiff  in  error. 

Francis  E.  Cboabkin,  for  defendant  in  error, 

Mb.  Justice  Bakbb  delivered  the  opinion  of  the 
court. 

Abstract  of  fhe  Decision. 

1.  CoBPOBATioirs,  8  57* — when  evidence  insuffldeni  to  estop  denial 
of  corporate  existence.  Evidence  examined  in  an  action  by  a  corpora- 
tion to  recover  an  amount  alleged  to  have  been  paid  by  mistake  on  a 
debt  Incurred  by  another  before  its  Incorporation,  and  held  insufficient 
to  show  that  there  was  an  organization  or  association  of  persons 
doing  business  under  the  corporate  name  before  plaintifT  received 
its  charter. 

2.  CoBPOBATioNS,  §472* — when  evidence  insufficient  to  show  cor- 
poration a  continuation  of  another  business.  Evidence  in  action  by 
corporation  examined  and  held  insufficient  to  show  that  the  corpora- 
ticoi  was  a  mere  continuation  of  the  same  business  previously  con- 
ducted by  the  same  parties. 


Simon  T.  Sutton,  Administrator^  Plaintiff  in  Errori  v. 
City  of  Chicago^  Defendant  in  Error. 

Gen.  No.  20,422. 

1.  Nequgencb,  i  112* — when  negligence  of  driver  of  automobile 
not  imputed  to  guest.  The  negligence  of  the  driver  of  an  automobile 
cannot  be  imputed  to  one  riding  therein  as  guest  of  the  driver. 

2.  Nequoknoe,  8 191* — when  a  question  of  fact  for  the  jury.  In 
an  action  against  a  municipal  cori)oration  to  recover  for  the  death 
of  one  drowned  by  an  automobile  in  which  he  was  riding  running 
into  an  open  drawbridge  maintained  by  a  municipality,  where  the 
evidence  shows  that  the  deceased  was  one  of  a  party  of  eight  in  the 

^8e«  miBols  Notes  Vigeat,  Vols.  XI  to  XV,  and  CiunalatlTe  Quarterly,  same 
tople  and  fection  number. 
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automobile  who,  indudlng  the  chauffeur,  had  been  drinking  for  aboat 
six  hours,  the  question  whether  deceased  was  negligent  in  riding  in 
the  mactiine,  under  the  circumstances,  was  one  of  fact  for  the  Jury. 

8.  Appeal  and  ebbob,  {  1410* — tcTien  evidence  aufflcient  to  icarrant 
finding  of  drunkenness.  In  an  action  to  recover  for  the  death  of  a 
person  drowned  by  an  automobile  running  into  an  open  drawbridge, 
evidence  examined  and  held  sufficient  to  support  a  finding  that 
deceased  and  other  members  of  the  party  were  intoxicated. 

4.  Negugence,  §188* — when  evidence  sufficient  to  show  injury 
not  result  of  an  accident.  In  an  action  to  recover  for  the  death  of 
one  drowned  by  an  automobile  running  into  an  open  drawbridge, 
where  the  evidence  shows  that  the  chauffeur  was  so  drunls  that  be 
did  not  know  in  what  direction  he  was  going,  the  occurrence  cannot 
be  considered  an  accident  but  rather  a  probable  result  of  the  con- 
ditions. 

6.  Negligence,  §  208* — when  instructions  as  to  contributory  negli- 
gence proper.  In  an  action  to  recover  for  the  death  of  one  drowned 
by  the  running  into  an  open  drawbridge  of  an  automobile  driven  by 
a  drunken  chauffeur,  it  is  not  error  to  instruct  that  there  would  be 
no  recovery  unless  the  Jury  find  that  the  deceased  himself  was  guilty 
of  no  negligence  contributing  to  the  injury,  and  exercised  ordinary 
care  to  avoid  the  occurrence  alleged. 

6.  Appeal  and  ebbob,  §  1523* — tchen  giving  of  instructions  harm- 
less error.  The  giving  of  an  improper  instruction  is  not  ground  for 
reversal  where  such  instruction  is  not  calculated  to  mislead  the  Jury. 

7.  Appeal  and  ebbob,  §  1514* — when  reference  in  argument  of 
counsel  to  contradictory  statements  not  ground  for  reversal.  Where 
defendant  introduces  evidence  of  previous  statements  by  witness  for 
plaintiff  contradicting  his  evidence  on  the  stand,  reference  by  counsel 
for  defendant  in  the  course  of  his  argument  to  the  evidence  of  such 
contradictory  statements  is  not  ground  for  reversal. 

Error  to  the  Superior  Court  of  Cook  county;  the  Hon.  Joseph  E. 
Fitch,  Judge,  presiding.  Heard  in  this  court  at  the  October  term. 
1914.  Affirmed.  Opinion  filed  November  1,  1915.  Rehearing  denied 
November  15,  1915. 

John  C.  Ejng  &  James  D'.  Poweb,  for  plaintiff  in 
error. 

M.  L.  PiOTBowsKi,  for  defendant  in  error. 

Mb.  Justicjb  Baker  delivered  the  opinion  of  the 
court. 


•See  Illlnols  Notes  Dlireit,  Vols.  XI  to  XV,  and  CnmnlatlTO  Quarterly,  nuno 
topic  and  section  number. 
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This  is  a  writ  of  error  to  reverse  a  judgment  of  nil 
capiat  rendered  on  a  verdict  of  not  guilty  in  an  action 
for  wrongful  death.  Plaintiff's  intestate  was  riding  in 
an  automobile,  at  the  invitation  of  the  driver,  which 
ran  into  an  open  drawbridge  at  Torrence  avenue  and 
the  Calumet  Kiver  and  he  was  drowned.  The  negli- 
gence alleged  was  that  the  defendant  negligently  per- 
mitted the  bridge  to  be  open. 

We  think  the  evidence  proves  the  negligence  alleged, 
and  the  questions  presented  relate  to  alleged  errors  in 
procedure  and  to  the  question  whether  the  jury  might 
from  the  evidence  properly  find  that  the  deceased  was 
guilty  of  contributory  negligence. 

By  invitation  of  Morschbacher,  three  men  and  four 
women  set  out  on  a  ^* joy  ride''  in  the  machine  driven 
by  him  about  four  o  'clock  in  the  morning.  The  women 
were  inmates  of  a  house  of  prostitution  at  2106  Armour 
avenue,  and  the  men  were  chauffeurs.  They  had  all 
been  drinking  before  starting  and  stopped  at  several 
places  on  their  way  to  South  Chicago  and  drank  more. 
They  stopped  at  two  sporting  houses  in  South  Chicago, 
had  drinks  and  danced  and  left  the  last  one,  "The 
Black  Diamond,"  between  five  and  six  o'clock,  intend- 
mg  to  go  back  to  the  place  from  which  they  started, 
which  is  ten  miles,  or  further,  north  of  **The  Black 
Diamond."  From  the  evidence  the  jury  might  prop- 
erly find  that  they  were  all  intoxicated  when  they  left 
**The  Black  Diamond."  Morschbacher  sat  on  the 
driver's  seat  with  one  of  the  women  by  his  side.  A 
man  and  a  woman  sat  on  the  swivel  seats  behind  them. 
On  the  rear  seat  Kingdom  sat  with  May  Kelly  on  his 
lap  and  plaintiff's  intestate  with  Margaret  Atkins  on 
his  lap.  Morschbacher  testified  that  he  did  not  know 
the  direction  he  was  traveling.  When  going  in  a 
westerly  direction  he  reached  Torrence  avenue,  and 
instead  of  turning  to  the  right,  as  he  must  to  go  north, 
the  direction  which  he  wished  to  go,  turned  to  the  left 
and  went  south,  away  from  2106  Armour  avenue.   This 
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brought  him  to  the  Torrence  avenue  bridge.  The  street 
at  the  bridge  is  seven  feet  higher  than  it  is  two  hundred 
feet  north.  Morschbacher  saw  that  there  was  a  bridge 
ahead  when  he  was  two  hundred  feet  from  it,  but  he 
drove  on  up  the  grade  until  within  twenty  feet  of  the 
bridge,  when,  he  testified,  he  first  saw  that  it  was  open ; 
that  he  then  made  every  effort  in  his  power  to  stop  the 
machine,  but  was  unable  to  do  so  and  it  went  into  the 
river.  There  was  evidence  that  the  machine,  going  at 
the  rate  of  twelve  miles  an  hour,  as  he  testified  it  was, 
on  the  grade  in  question,  could  be  stopped  within  less 
than  twenty  feet;  and  we  think  that  the  question 
whether  he  was  guilty  of  negligence  is  one  of  fact  on 
which  the  verdict  must  be  held  conclusive. 

The  negligence  of  Morschbacher  cannot  be  imputed 
to  the  deceased;  but  the  question  presented  here  is 
whether  the  deceased  was  negligent  in  riding  in  the 
machine  driven  by  Morschbacher  under  the  facts  and 
circumstances  disclosed  by  the  evidence.  We  think 
that  this  also  was  a  question  of  fact  on  which  the  ver- 
dict of  the  jury  must  be  held  conclusive. 

Here  was  a  party  of  eight,  who  had  been  drinkiiig 
since  midnight,  and,  as  the  jury  might  properly  find, 
were  all  drunk,  so  that  they  did  not  even  know  that 
they  were  going  away  from  home  when  they  wanted 
to  go  home,  indulging  in  a  **joy  ride/'  That  the 
machine  should  run  into  an  open  draw  was  not  perhaps 
to  be  anticipated,  but  that  a  ride  in  an  automobile 
under  such  circumstances  with  such  a  chauffeur  was 
attended  with  danger  to  the  passengers,  was  obvious. 
The  occurrence  was  not  an  accident,  using  the  word  as 
meaning  an  event  without  apparent  cause,  but  rather 
a  probable  result  of  the  causes  and  conditions  shown 
by  the  evidence. 

Plaintiff  in  error  contends  that  the  court  erred  in 
instructing  the  jury  that  the  plaintiff  could  not  recover 
unless  they  found :  *  *  3rd.  That  the  deceased  himaelf 
was  guilty  of  no  negligence  contributing  to  the  injury 
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and  exercised  ordinary  care  to  avoid  the  occurrence 
alleged.  *  *   With  this  contention  we  cannot  agree. 

Instructions  4, 5  and  6  state  the  degree  of  care  neces- 
Bary  to  be  exercised  in  the  maintenance  of  the  bridge. 
As  no  complaint  was  made  as  to  the  condition  of  the 
bridge,  but  only  as  to  its  operation,  these  instructions 
should  not  have  been  given ;  but  we  do  not  think  that 
they  were  calculated  to  mislead  the  jury,  or  that  for 
the  giving  of  them  the  judgment  should  be  reversed. 

It  is  further  contended  that  the  court  erred  in  per- 
mitting counsel  for  the  defendant  to  argue  to  the  jury 
the  question  whether  the  speedometer  was  working. 
Morschbacher  testified  that  it  was.  Defendant  intro- 
duced evidence  of  previous  statements  by  Morsch- 
bacher that  it  was  out  of  order  and  was  not  working. 
While  evidence  of  such  previous  statements  do  not 
tend  to  prove  the  fact,  it  was  admissible  for  the  pur- 
pose of  impeaching  the  witness  only,  and  counsel  had 
the  right  to  refer  to  the  evidence  of  contradictory 
statements  of  Morschbacher,  and  we  see  nothing  in 
the  argument  made  that  warrants  or  requires  the 
reversal  of  the  judgment. 

We  think  the  record  is  free  from  reversible  error, 
and  the  judgment  is  affirmed. 

A-flirmed. 


Friedrich  Heinz,   Defendant  in  Error,  v.  Baldwin 
Gounly  Colonization  Company,  Plaintiff  in  Error. 

Oen.  No.  20,490.    (Not  to  be  reported  in  full) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edwabd  T. 
Wade,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
ldl4.    Affirmed.    Opinion  filed  November  1,  1915. 

Statement  of  the  Case. 

Action  by  Friedrich  Heinz,  plaintiff,  against  Baldwin 
Comity  Colonization  Company,  a  corporation,  defend- 
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ant,  to  recover  $251  paid  by  plaintiff  to  defendant  on  a 
contract  entered  into  April  1,  1909,  for  the  purchase 
of  certain  real  estate  of  defendant  for  $1,000,  the  con- 
tract having  been  entered  into  while  plaintiff  was  a 
minor.  The  court  gave  plaintiff  judgment  for  the 
amount  claimed,  and  to  reverse  such  judgment  this 
writ  of  error  is  prosecuted. 

The  trial  began  February  10,  1914.  >  Plaintiff  was 
called  as  a  witness  in  his  own  behalf,  was  examined 
and  cross-examined,  and  the  further  hearing  of  the 
cause  was  then  postponed  to  February  28th.  It  was 
further  postponed  to  April  3rd.  April  1st  defendant's 
attorney  gave  notice  to  plaintiff's  attorney  that  he 
desired  to  further  cross-examine  plaintiff,  and,  if  not 
produced,  he  would  move  to  strike  out  his  testimony. 
*  He  was  not  produced.  Defendant's  motion  to  strike 
out  his  testimony  was  denied. 

Plaintiff  became  of  age  December  12, 1909.  In  April, 
1910,  and  again  in  October,  1912,  he  informed  the 
defendant  that  he  did  not  want  to  keep  the  land  and 
demanded  his  money  back.  The  land  was  not  con- 
veyed to  the  plaintiff,  but  a  contract  of  purchase  and 
sale  was  entered  into.  Defendant  offered  to  repay 
him  $75  of  the  $251  that  he  paid,  but  he  declined  the 
offer. 

Sabath,  Stafford  &  Sabath,  for  plaintiff  in  error. 

John  M.  Bbyant,  for  defendant  in  error. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbob,  §  1377* — when  refusal  to  permit  further 
crosB-examination  of  plaintiff  not  ground  for  reversal.  The  refusal 
of  the  trial  court,  after  a  plaintiff  called  as  a  witness  in  his  own 
behalf  had  been  examined  and  cross-examined  and  after  two  post- 


*See  Illinois  Notes  Di8:est,  Vols.  XI  to  XV,  and  CumiiUitiTo  Qnarterlr, 
topic  and  section  nnml>er. 
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poDements  of  the  hearing,  to  permit  him  to  be  recalled  for  further 
croBs-examlnatlon,  held  not  an  abuse  of  the  trial  court's  discretion. 

2.  Infants,  S  23* — when  diaafflrmcnce  of  contract  in  reasonable 
time.  Evidence  examined  In  action  to  recover  purchase  price  paid 
by  Infant  on  purchase  price  of  land,  and  held  to  show  that  contract 
had  been  dlsafllrmed  In  reasonable  time  after  plaintiff  had  arrived 
at  age. 


United  States  Casualty  Company,  Plaintiff  in  Error,  v. 
Crown  Novelty  Company,  Defendant  in  Error. 

Gen.  No.  20,595. 

1.  CoNTaACTS,  S  ISl^-^^when  construction  by  parties  to  be  followed. 
When  parties  to  an  ambiguous  contract  by  their  own  acts  place 
a  construction  upon  It,  such  construction  Is  the  best  evidence  of  what 
the  contract  was  supposed  to  mean. 

2.  INSUBANCE,  S  155* — when  evidence  insuffldeni  to  support  ver- 
dict. Evld^ice  in  an  action  to  recover  unpaid  premiums  on  an  insur- 
ance policy,  examined  and  held  Insufficient  to  support  the  verdict 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edwabd  T. 
Wade,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.    Beversed  and  judgment  here.    Opinion  filed  November  1, 1915. 

Moses,  Bosenthal  &  Kennedy,  for  plaintiff  in  error ; 
SiGMUND  W.  David,  of  counsel. 

J.  F.  Dammann,  Jb.,  for  defendant  in  error. 

Mb.  Justice  Baeeb  delivered  the  opinion  of  the 
court. 

This  is  a  suit  for  unpaid  premiums  on  an  insurance 
policy  and  an  indorsement,  covering  the  insurance  of 
employees.  April  23,  1912,  the  defendant,  defendant 
in  error  here,  insured  itself  with  the  plaintiff  corpora- 
tion, plaintiff  in  error  here,  against  its  common-law 
liability  for  accident  to  its  employees.  May  1,  1912, 
defendant  further  insured  itself  by  an  indorsement, 
which  was  attached  to  and  made  a  part  of  the  original 
policy,  which  covered  only  the  liability  of  defendant 

*8m  miiiols  Notes  DUrest,  Vols.  XI  to  XVt  and  CumiilatlTe  Quarterly,  same 
tspie  and  section  nomber. 
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to  its  employees  arising  by  virtue  of  the  Working- 
men's  Compensation  Law  of  1911  (J.  &  A.  If  5449). 
The  policy  and  indorsement  each  provide  that  the 
amount  of  premium  is  based  on  an  estimated  pay  roll, 
and  that  the  premium  shall  finally  be  determined  by 
the  amount  of  the  actual  pay  roll  during  the  periods 
covered  by  the  policy  and  tiie  indorsement.  At  the 
time  the  policy  and  indorsement  were  issued  the 
premiums  were  tentatively  fixed  on  an  estimated  pay 
roll  of  $40,000.  The  premium  rate  per  $100  as  stated 
in  the  original  policy  was  36  cents.  The  premium  rate 
as  stated  in  the  indorsement  per  $100  was  $1.89.  At 
the  end  of  the  year  it  was  found  that  the  actual  pay 
roll  during  the  year  was  $58,365.60. 

Suit  was  brought  by  the  plaintiff  to  recover  pre- 
miums for  the  amount  of  the  excess  of  the  pay  roll  over 
$40,000.  It  is  conceded  that  plaintiff  is  entitled  to 
premiums  based  upon  the  pay  roll  of  $58,365.60,  but 
the  contention  of  defendant  in  error  is  that  the 
premium  rate  for  both  the  original  policy  and  the 
indorsement  is  $1.89,  and  the  contention  of  plaintiff 
in  error  is  that  the  premium  rate  is  36  cents  for  the 
original  policy  and  $1.89  for  the  indorsement,  or  a 
total  rate  of  $2.25  on  the  pay  roll.  The  court  sustained 
the  contention  of  the  defendant  and  gave  judgment 
for  $226.65,  and  the  plaintiff  in  error  asks  that  such 
judgment  be  reversed  and  judgment  entered  here  in 
favor  of  the  plaintiff  for  $436.75,  the  amount  of 
premiums  unpaid,  if  plaintiff  is  entitled  to  recover 
premiums  at  the  rate  of  $2.25  on  the  pay  roll. 

The  indorsement  is  called  *  *  Combination  Coverage ' ' 
and  provides  that  in  consideration  of  the  premium  for 
which  this  policy  is  issued,  this  policy  is  hereby 
extended  to  cover  the  liability  of  the  assured  under  the 
Compensation  Act  of  1911  (J.  &  A.  ^5449),  and  further 
provides  as  follows : 

**The  premium  for  this  Endorsement  is  based  upon 
the  entire  compensation  for  services,  of  which  an  esti- 
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mate  is  hereinafter  given.  The  premium  rate  or  rates 
for  this  Endorsement  are  those  hereinafter  set  forth, 
and  apply  to  each  one  Homdred  Dollars  ($100.00)  of 
the  entire  compensation  for  services  during  the  period 
of  this  Endorsement.  The  earned  premium  for  this  En- 
dorsement shall  be  determined  in  the  manner  set  forth 
in  the  policy.  •  •  •  Premium  rate  per  $100  of  Com- 
pensation for  services,  $1.89.'' 

The  original  policy  in  terms  provides  that  it  does 
not  cover  any  obligation  assumed  by  or  imposed  upon 
the  insured  by  any  compensation  agreement,  plan  or 
law. 

Defendant  introduced  in  evidence  a  book  called 
^^  Manual  of  Liability  for  Workingmen's  Compensa^ 
tion  Insurance/'  and  gave  evidence  tending  to  show 
that  ''Combination  Coverage"  meant  the  covering  of 
all  employees  against  the  Illinois  Act  or  any  common- 
law  liability  prior  to  the  Compensation  Act. 

We  see  no  ground  for  the  contention  that  the  policy 
and  indorsement  are  ambiguous  or  uncertain.  Their 
terms  state  that  the  rate  for  one  is  36  cents,  and  for 
the  other  one  $1.89  per  $100  of  the  pay  roll,  a  total 
rate  of  $2.25.  But  if  it  be  conceded  that  the  policy 
and  indorsement  are  ambiguous,  the  parties  have 
already  construed  the  contract,  and  when  parties  to 
an  ambiguous  contract  by  their  own  acts  place  a  con- 
struction upon  it,  that  construction  is  the  best  evidence 
of  what  a  contract  supposedly  ambiguous  was  actually 
intended  to  mean.  The  plaintiff  rendered  to  defendant 
a  bill  for  the  amount  of  premium  due  upon  the  original 
policy  upon  an  estimated  pay  roll  of  $40,000  at  36  cents 
per  $100,  and  another  bill  at  the  rate  of  $1.89  on  the 
same  estimated  pay  roll  for  the  indorsement,  and 
defendant  without  objection  paid  both  bills. 

The  judgment  of  the  Municipal  Court  is  reversed 
and  judgment  will  be  entered  here  in  favor  of  the  plain- 
tiff and  against  the  defendant  for  $436.75,  and  the  costs 
in  this  court. 

Reversed  and  judgment  here. 
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Bert  S.  Barber,   Plaintiff  in  Error,  v.  Travelers' 
Insurance  Company,  Defendant  in  Error. 

Gen.  No.  20,738.    (Not  to  be  reported  in  fuU.) 

Marion  Belle  Barber,  Plaintiff  in  Error,  v.  Travelers' 
Insurance  Company,  Defendant  in  Error. 

Gen.  No.  20,739.    (Not  to  be  reported  in  fuU.) 

Error  to  the  Municipal  Conrt  of  Chicago;  the  Hon.  Habbt  Olson, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1914. 
Affirmed.    Opinion  filed  November  1,  1915. 


Statement  of  the  Case. 

Action  by  Bert  S.  Barber,  plaintiff,  against  Trav- 
elers' Insurance  Company,  defendant,  and  by  Marion 
Belle  Barber,  plaintiff,  against  Travelers'  Insurance 
Company,  defendant,  each  to  recover  on  an  accident 
policy  issued  by  defendant  to  Lyman  W.  Barber,  the 
beneficiary  named  in  one  policy  being  Bert  S.  Barber 
and  in  the  other  Marion  Belle  Barber.  There  was 
judgment  for  defendant  in  both  actions,  to  reverse 
which  plaintiffs  prosecute  these  writs  of  error. 

A  former  trial  of  the  same  cases  on  the  same  evi- 
dence, with  the  exception  of  the  testimony  of  Irma 
Palmer  and  Mildred  Shippey,  which  testimony  was 
first  introduced  on  the  present  trial  by  defendant, 
resulted  in  judgment  for  the  respective  plaintiffs, 
which  was  reversed  by  this  court  and  the  causes 
remanded.  Barber  v.  Travelers'  Ins.  Co.,  165  HI.  App. 
239.  In  the  opinion  then  filed  the  pleadings  and  ques- 
tions involved  were  fully  stated.  The  policy  provided : 
*'That  this  insurance  shall  not  cover  •  •  •  death 
•  *  *  resulting  wholly  or  partly,  directly  or  indi- 
rectly, from  intoxication  or  while  intoxicated.' '  The 
defense  on  both  trials  was  practically  that  the  assured 
at  the  time  he  came  to  his  death  was  intoxicated.  He 
left  his  office  about  six  p.  m.  of  January  4,  1908, 
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went  to  a  saloon  and  remained  three-qnarters  of  an 
hour,  had  there  one  or  two  drinks  of  whisky,  then  went 
to  supper  and  after  supper  had  more  whisky  and 
also  drank  beer;  about  nine  o'clock  he  went  to  another 
saloon  and  then  to  the  ** Savoy,''  where  he  remained  an 
hour  or  longer,  and  drank  beer;  then  about  eleven 
o'clock  he  went  to  a  house  of  ill-fame,  where  he  had 
beer;  a  little  later  he  went  to  another  house  of  the 
same  class  in  the  same  district,  and  there  remained 
two  hours  or  longer  and  drank  beer,  he  went  up  stairs 
with  Mildred  Shippey,  an  inmate,  and,  according  to 
her  testimony  and  the  testimony  of  two  other  inmates 
of  the  house,  was  then  intoxicated,  vomited  and  had  to 
be  helped  up  and  down  stairs.  About  1 :30  a.  m.  he 
went  in  a  cab  to  a  saloon  nearby,  and  then  to  another 
house  of  ill-fame,  on  leaving  wluch  he  took  a  girl  into 
the  cab  and  took  her  three  blocks  south  of  the  saloon 
from  which  they  started  and  in  the  direction  of  the 
assured 's  home.  Thereafter  the  assured  rode  in  the 
cab  to  the  Old  Colony  Building,  nearly  two  miles  north 
of  the  place  where  the  girl  left  the  cab.  .When  he 
reached  there  he  dismissed  the  cabman,  walked  up 
stairs  to  the  elevated  railway  station,  and  took  a  south- 
bound elevated  train  at  3 :30  a.  m.  His  dead  body  was 
found  the  next  morning  under  the  elevated  railway 
station  at  the  Twenty-sixth  street  station.  The  evi- 
dence  showed  that  he  fell  from  the  car  on  which  he 
was  riding  at  that  place  and  was  thereby  killed. 

The  defendant  called  five  physicians  and  propounded 
to  each  the  same  hypothetical  question,  stating  quite 
fully  the  appearance,  history  and  actions  of  the  assured 
from  six  p.  m.  of  January  4th  until  half  past  three 
o'clock  the  next  morning,  and  included  the  assumption 
that  he  staggered,  was  unable  to  talk  coherently, 
spoke  only  a  few  words  and  those  merely  in  mono- 
syllables. The  question  asked  was:  '' Assuming  the 
facts  stated  in  the  question,  have  yon  an  opinion  as 
to  whether  that  man  was  or  was  not  intoxicated  about 
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4  a.  m.  the  next  morning?"  Over  the  objection  of 
plaintiff  the  question  was  permitted  to  be  answered, 
and  the  answer  by  each  physician  was,  in  substance, 
that  he  had  an  opinion  that  the  man  was  intoxicated 
and  that  the  intoxication  would  probably  continue  three 
or  four  hours  from  four  o'clock.  One  of  the  conten- 
tions of  the  defendant  is  that  the  court  erred  in  per- 
mitting the  hypothetical  question  to  be  answered. 

Worth  E.  Caylob,  for  plaintiffs  in  error. 

Frank  M.  Cox  and  B.  J.  Felungham,  for  defendant 
in  error. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the  court. 


Abstract  of  the 

1.  Appeal  and  ebbob,  S  1507* — when  form  of  hypothetical  question 
not  ground  for  reversal.  Form  of  liypothetical  qaestion  to  expert  in 
action  on  accident  insarance  policy  examined  and  held  not  groond 
for  reTorsal. 

2.  INSUBANCE,  S  667* — when  evidence  sufficient  to  support  finding 
that  insured  died  while  intoxicated.  Evidence  in  action  on  accident 
insnrance  policy  examined  and  held  to  support  finding  that  Insured 
came  to  his  deatli  while  intoxicated. 


The  People  of  the  State  of  Illinois^  Defendant  in  Error» 
V.  Maclay  Hoyne,  Plaintiff  in  Error. 


Gen.  No.  20  J59. 

1.  Appeal  and  ebbob,  S  784*-HcAen  matters  of  not  fonnally  given 
in  evidence  may  he  incorporated  in  hUl  of  exceptions,  Semhle,  tbat 
matters  which  transpire  in  the  presence  of  the  court,  rules  of  court 
and  g^erally  those  matters  of  which  the  court  takes  judicial  notice, 
may  be  incorporated  in  the  bill  of  exceptions,  even  though  not  formally 
given  in  evidence. 

2.  Appeal  and  ebbob,  S  784* — what  matters  cannot  he  incorporated 
in  hill  of  exceptions  hy  order  of  court.    Statements  of  acts  and  traii»* 

•See  niinois  Note*  Dlffeet,  Vols.  XI  to  XY,  and  CiuiiiilotlTo  Qaartorlr, 
topic  and  section  nnmber. 


Chicago— FntsT  District — Octobeb,  1915.     273 

The  People  v.  Hoyne,  195  IlL  App.  272. 

actions  not  occurring  in  the  presence  of  the  conrt,  and  writings  not 
presented  to  the  court  while  in  session  and  not  shown  by  the  evi- 
dence, cannot  be  inporporated  in  the  bill  of  exceptions  by  order  of 
the  court 

3.  Contempt,  S  30* — when  eritidams  of  past  conduct  of  judge  not 
crimktal  contempt.  Criticisms  of  the  conduct  of  a  judge  of  the 
Superior  Court  when  sitting  as  a  judge  of  the  Criminal  Court  of 
Cook  county,  relative  to  his  acts  in  summoning  and  continuing  a 
special  grand  jury  and  appointing  a  Special  State's  Attorney,  do  not 
constitute  criminal  contempt  of  such  judge  when  made  after  the 
judge  was  no  longer  sitting  as  a  judge  of  the  Criminal  Court,  and 
when  none  of  the  indictments  returned  by  such  special  jury  were 
pending  before  him  and  without  reference  to  a  trial  on  any  of  such 
Indictments. 

Error  to  the  Criminal  Conrt  of  Cook  county;  the  Hon.  William 
Fenimobe  Coopeb,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1914.   Reversed.    Opinion  filed  November  1, 1915. 

Eyebbtt  Jbnkinos  and  S.  S.  Obeooby,  for  plaintiff 
in  error. 

John  E.  Nobthup,  for  defendant  in  error. 

Mb.  JusncB  Bakeb  delivered  the  opinion  of  the 
court 

This  writ  of  error  brings  in  review  a  judgment  of 
the  Criminal  Court  of  Cook  county,  whereby  respond- 
ent Hoyne,  State 's  Attorney  of  Cook  county,  plaintiff 
in  error  here,  was  adjudged  guUty  of  a  contempt  of 
that  court,  fined  five  hundred  dollars  and  committed 
to  the  county  jail  for  ten  days  therefor. 

By  order  of  Judge  Cooper,  a  judge  of  the  Superior 
Court,  then  sitting  in  the  Criminal  Court,  entered  May 
29,  1913,  a  special  grand  jury  was  called  to  inquire 
mto  the  matters  pertaining  to  the  choice  of  a  State's 
Attorney  at  the  election  of  November  5, 1912,  and  John 
E.  Northup  was  appointed  Special  State 's  Attorney. 

May  28,  1914,  respondent  made  a  speech  before  a 
certain  club  in  Chicago.  The  information  filed  by  the 
Special  State 's  Attorney  July  9, 1914,  alleged  that  said 
special  grand  jury  had  been  continued  from  time  to 
thne  up  to  the  time  of  the  filing  of  the  information  and 

VoL  CXCV  18 
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still  had  certain  duties  to  discharge  in  relation  to  the 
things  and  matters  it  was  impaneled  to  consider;  that 
it  had  returned  indictments  against  certain  persons, 
charging  them  with  the  comjnission  of  crimes  in  con- 
nection with  said  electioo,  and  that  a  number  of  said 
indictments  were  still  pending  and  undisposed  of ;  that 
in  said  speech  respondent,  **  wrongfully,  unlawfully, 
maliciously  and  contemptuously,  for  the  purpose  and 
with  the  intent  of  bringing  said  court  in  which  the  pro- 
ceedings aforesaid  were  had,  and  Judge  Cooper,  who 
was  the  judge  presiding  over  said  court,  into  disrepute 
and  ridicule,  and  to  cause  the  people  to  have  a  feeling 
of  contempt  of  said  court  and  said  judge,  and  for  the 
purpose  of  causing  it  to  be  believed  that  said  court  and 
said  judge  were  corrupt  and  influenced  by  corrupt 
motives  in  and  about  said  matters,  and  for  the  purpose 
of  impairing  the  reputation  of  said  court  and  of  said 
judge  for  integrity,  honesty  and  efficiency  in  the  admin- 
istration of  public  justice,  and  for  the  purpose  of 
thwarting  the  due  administration  of  justice  in  said 
court  as  to  said  matters,  and  with  the  intent  wilfully 
and  contemptuously  to  oppose  the  proceedings  and 
hinder  the  due  administration  of  justice  in  said  court 
concerning  the  matters  then  and  there  pending  in  said 
court,  as  aforesaid,  and  for  the  purpose  of  interfering 
with  the  prosecution  and  trial  of  defendants  on  the 
indictments  pending  as  aforesaid,  and  to  influence  the 
verdicts  of  jurors  before  whom  said  prosecutions 
would  come  in  the  due  administration  of  justice,''  did 
make  certain  statements  in  the  information  set  forth. 
The  information  further  alleged  that  respondent  said 
that  Judge  Cooper  was  prejudiced  against  him  and 
that  he  gave  reasons  why  he  was  prejudiced ;  that  the 
application  to  Judge  Cooper  for  impaneling  a  special 
grand  jury  and  the  appointment  of  a  Special  State's 
Attorney  was  made  in  bad  faith  and  was  a  plot  to 
injure  respondent  politically;  that  said  grand  jury 
had  no  further  work  to  do,  but  had  been  continued 
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from  month  to  month  for  political  purposes;  that 
respondent  further  said  that  Judge  Kersten,  thirty 
minutes  before  the  order  aforesaid  was  entered  by 
Judge  Cooper,  had  entered  a  similar  order,  and  put 
the  question :  Why  did  Judge  Cooper  enter  the  order! 
The  information  also  alleged  that  in  a  newspaper 
report  of  said  speech  it  was  stated  that  respondent 
said  that  Judge  Cooper  was  a  **crook^';  that  Judge 
Cooper  p^nt  a  letter  of  inquiry  to  respondent  May  29, 
1914,  asking  him  if  he  made  such  an  utterance  as 
reported,  and  in,  answer  to  such  letter  respondent  sent 
Judge  Cooper  a  letter,  which  is  set  out  in  full  in  the 
mformation.  In  one  of  the  interrogatories  respondent 
was  asked  if  he  received  a  copy  of  Judge  Cooper  ^s 
letter  and  if  he  made  the  reply  thereto  set  out  in  the 
information,  and  in  answer  thereto  said  that  he  did 
receive  the  letter  and  made  the  answer  set  out  in  the 
information,  and  stated  that  the  matter  and  statements 
in  the  letter  are  true ;  that  it  contained,  in  substance,  a 
correct  report  of  his  speech  and  of  what  he  said  on  that 
occasion,  and  denied  that  he  made  any  other  or  different 
statement  in  regard  to  Judge  Cooper  on  that  occasion 
than  those  in  the  letter  contained,  and  averred  that  the 
statements  he  then  made  in  respect  to  matters  of  fact 
were  true.  It  is  not  charged  that  the  statement  alleged 
to  have  been  made  by  respondent  that  Judge  Cooper 
was  crazy  was  made  with  any  evil  intent,  and  it  may  be 
disregarded,  as  may  the  statement  that  Judge  Cooper 
was  a  ** crook,'*  which  respondent  denied  that  he  made. 

Bespondent  was  ruled  to  answer  the  interrogatories 
and  moved  to  discharge  the  rule  on  the  ground  of  the 
insuflSciency  of  the  information  in  point  of  law.  The 
motion  was  denied  and  a  rule  entered  requiring 
informant  to  file  interrogatories  to  be  answered  by  the 
respondent,  and  the  respondent  was  ruled  to  answer. 
Interrogatories  were  filed,  and  the  respondent,  having 
filed  sworn  answers  thereto,  moved  to  discharge  the 
rule  and  dismiss  the  proceedings  upon  his  sworn 
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answers.  This  motion  was  overruled,  defendant 
excepted,  and  afterwards  the  judgment  which  it  is 
sought  to  reverse  was  entered.  At  the  time  the  judg- 
ment was  entered  Judge  Cooper  filed  a  long  opinion, 
in  which  he  stated  many  facts  not  in  the  record,  and 
directed  that  his  opinion  and  a  letter  from  respondent 
to  the  then  chief  justice  of  the  Superior  Court  dated 
February  17,  1913,  which  had  not  been  offered  in  evi- 
dence and  had  not  appeared  in  the  record  in  any  way, 
be  made  a  part  of  the  record. 

The  question  presented  is  not  as  to  what  matters 
may  be  brought  into  a  bill  of  exceptions.  No  doubt 
what  transpires  in  the  presence  of  the  court,  rules  of 
court  and  generally  all  matters  of  which  the  court  takes 
judicial  knowledge,  need  not  be  formally  given  in  evi- 
dence, but  may  go  into  the  bill  of  exceptions.  But 
statements  of  acts  and  transactions  not  occurring  in 
the  presence  of  the  bourt,  or  writings  not  presented 
to  the  court  while  in  session  and  not  shown  by  the  evi- 
dence, cannot  be  brought  into  a  bill  of  exceptions  nor 
can  they  be  made  a  part  of  the  record  by  the  order 
of  the  court.  In  deciding  this  case  we  can  only  con- 
sider  the  information,  supporting  affidavits,  interroga- 
tories  and  sworn  answers  thereto.  It  appears  from  the 
record  that  at  the  time  the  speech  in  question  was  made, 
Judge  Cooper  was  not  sitting  in  the  Criminal  Court 
of  Cook  county,  but  was  sitting  in  the  Superior 
Court  of  Cook  county,  of  which  he  is  a  judge.  Rule  13 
of  the  Criminal  Court  provides  that  the  chief  justice 
shall  exercise  the  general  administrative  powers  of  the 
court,  have  charge  of  the  calls  of  the  docket,  assign- 
ment of  cases  to  the  several  branches  and  preparing  of 
trial  calendars  or  lists  of  cases.  It  is  true  that  Judge 
Cooper  was,  under  the  provisions  of  the  constitution, 
ex  ofjficio  a  judge  of  the  Criminal  Court,  but  so  were 
all  of  the  judges  of  the  Circuit  and  Superior  Courts, 
and  any  one  of  such  judges  might  have  been  assigned 
to  the  Criminal  Court  and  the  indictments  returned  by 
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the  special  grand  jury  placed  on  his  trial  calendar  for 
trial.  We  think  that  the  respondent  might  properly 
consider  Judge  Cooper's  connection  with  the  calling 
of  a  special  grand  jury  and  the  appointment  of  a 
Special  State's  Attorney  as  a  matter  then  concluded 
and  at  an  end,  and  his  remarks,  so  far  as  they  could 
be  considered  a  criticism*  of  Judge  Cooper,  a  criticism 
of  him  in  respect  of  conduct  then  past,  in  a  matter 
then  concluded. 

In  Storey  v.  People,  79  HI.  45,  it  was  held  that  it  is 
not  admissible,  under  our  constitution  that  a  publica- 
tion, however  libelous,  not  directly  calculated  to  hinder, 
obstruct  or  delay  courts  in  the  exercise  of  their  proper 
functions,  shall  be  treated  and  punished  summarily  as 
a  contempt  of  court;  that  the  utterance  of  a  slander 
or  the  publication  of  a  libel  on  a  judge  in  relation  to 
an  act  done  by  him  in  his  official  capacity,  but  which 
had  no  tendency  directly  to  impede,  embarrass  or 
obstruct  the  courts  in  the  exercise  of  their  proper 
functions,  cannot  be  summarily  punished  as  a  contempt 
of  court.  There  is  in  the  information  no  allegation 
that  the  utterances  therein  charged  as  a  contempt  of 
court  were  calculated  to  prevent  the  obtaining  of  a 
competent  petit  jury  to  try  any  of  the  defendants 
against  whom  indictments  had  been  returned  by  the 
special  grand  jury,  or  that  the  judge,  whoever  he  may 
be,  whose  duty  it  will  be  to  preside  during  such  trials 
will  in  any  wise  be  affected  thereby  in  the  discharge  of 
his  duty. 

The  speech  of  the  respondent,  so  far  as  it  related  to 
Judge  Cooper,  consisted  entirely  of  criticisms  of  his 
past  conduct  while  sitting  in  the  Criminal  Court  of 
Cook  county.  To  the  argument  that  criticism  of  Judge 
Cooper  might  tend  to  affect  unfavorably  the  cause  of 
the  State  in  any  of  the  indictments  returned  by  the 
special  grand  jury  which  might  be  brought  for  trial 
before  him,  the  answer  is,  that  in  the /Storey  case,  5wpra, 
indictments  had  been  returned  against  Storey  which 
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were  still  pending  when  he  grossly  libeled  and  abused 
the  grand  jnry  which  had  returned  the  indictments. 
In  this  case  it  appears  from  the  record  that  no  one  of 
the  indictments  was  pending  before  Judge  Cooper,  and 
nothing  respondent  said  related  in  any  way  to  a  trial 
on  any  one  of  such  indictments.  The  question  is  not 
whether  the  respondent  slandered  Judge  Cooper,  but 
whether  a  criminal  contempt  of  court  was  committed 
by  him.  Our  conclusion,  after  such  careful  considera- 
tion of  the  case  as  its  importance  demands,  is  that  the 
respondent  was  not  guilty  of  criminal  contempt,  and 
the  judgment  will  therefore  be  reversed. 

Reversed. 


Gkorge  M.  Stevens  et  al.|  Appellees,  v.  Mary  E. 
Plummer,  Individually  and  as  Administratrix, 
Appellant. 

Gen.  No.  20,910. 

1.  MoBTOAGES,  S260* — when  payment  not  presitmed.  In  the 
absence  of  proof  to  the  contrary,  it  1b  presumed  that  a  mortgage  is 
a  valid  and  subsisting  lien. 

2.  Judgment,  §  633* — when  payment  not  presumed.  In  the  abeence 
of  proof  to  the  contrary,  It  is  presumed  that  a  Judgment  is  a  valid 
and  subsisting  li^i. 

3.  Pabtition,  S129* — when  judgment  creditor  of  party  to  suit 
has  no  title  to  lands.  In  a  suit  to  partition  property,  the  holder  of 
a  judgment  against  one  of  the  parties  in  Interest  has  no  right,  title 
or  estate  in  the  lands. 

4.  PABTrrioN,  §  73* — when  payment  of  claims  against  property  to 
he  provided  for  in  decree.  It  is  not  necessary  that  the  decree  for 
partition  provide  that  claims  and  legal  obligations  against  the  estate 
sought  to  be  partitioned  shall  be  borne  by  the  shares  set  off  to  the 
several  owners  or,  in  case  of  a  sale  of  the  land,  shall  be  paid  from 
the  funds,  but  such  provision  may  be  made  by  the  confirmatory 
decree. 

6.  Pabtition,  §  73* — when  decree  of  sale  should  state  amount  due 
under  mortgage  Hen,   Where,  on  partition,  land  is  sold  subject  to  the 

*9ee  minoU  Notes  Digest,  Vols.  XI  to  XV,  and  CimiiilatlTe  Qaarterlr,  num 
topic  and  lectlon  number. 
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li^  of  an  existing  mortgage,  the  decree  of  sale  should  state  the 
amount  due,  but  if  the  land  is  sold  free  and  clear  of  an  existing 
mortgage,  it  is  not  necessary  that  the  court  ascertain  the  amount  of 
the  incumbrance  before  the  decree  of  sale. 

6w  Pabtition,  §  73* — what  procedure  proper  on  sale  where  mort- 
gagee fails  to  prove  amount  due.  Where  the  existence  of  a  mortgage 
is  alleged  in  a  bill  for  partition  and  the  mortgagee  fails  to  appear  and 
produce  at  the  hearing  proof  of  the  amount  due  on  the  mortgage,  if 
a  sale  is  necessary,  the  court  should  decree  a  sale  of  the  premises 
free  and  clear  of  the  mortgage  lien  and  should  direct  the  proceeds 
to  be  brought  into  court,  when  the  court  may  enter  a  rule  that  the 
money  be  paid  within  a  certain  time,  unless  the  mortgagee  should, 
before  that  time,  make  proof  of  the  mortgage  and  the  amount  due 
thereon. 

7.  Partition,  §  69* — when  proof  of  amount  due  on  incunibrance 
properly  ordered.  In  a  partition  proceeding,  where  the  bill  is  taken 
as  confessed,  if  the  court  has  reason  to  believe,  or  is  apprehensive 
that  injustice  is  likely  to  result  from  ordering  a  distribution  of  the 
proceeds  of  the  partition  sale  without  proof  being  made  of  the  amount 
due  on  a  mortgage  on  the  property,  it  should  require  proof  to  be 
made. 

8.  Judgment,  S  296 — when  motion  to  vacate  decree  of  distribution 
of  proceeds  of  partition  sale  in  time,  A  motion  to  vacate  the  decree 
of  distribution  of  the  proceeds  of  a  partition  sale  is  made  in  time 
when  made  two  days  after  the  entering  of  the  decree  and  at  the  same 
term. 

Appeal  from  the  Circuit  Court  of  Cook  comity;  the  Hon.  Thomas 
G..WINDES,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.  Affirmed.  Opinion  filed  November  1,  1915.  Certiorari 
denied  by  Supreme  Court  (making  opinion  final). 

Statonent  by  the  Court.  The  bill  in  this  case  was 
filed  for  the  partition  of  certain  real  estate  of  which 
Martha  E.  Trundle  died  seized.  She  placed  on  said 
real  estate  in  her  lifetime  two  trust  deeds  in  the  nature 
of  mortgages,  one  to  Edwin  G.  Foreman,  trustee,  to 
secure  her  note  for  $4,000,  the  other  to  George  N.  Neise, 
trustee,  to  secure  her  note  for  $2,100,  and  devised  the 
property  subject  to  said  two  trust  deeds  as  follows: 
An  estate  in  an  undivided  one-half  for  the  life  of 
William  H.  Trundle,  to  George  M.  Stevens,  trustee, 

*8ee  nUnois  Notes  Dlireflt,  Vols.  XI  to  XV,  and  CumiilatlTe  Qmurterly,  Mine 
topic  uid  section  number. 
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with  the  remainder  to  said  William  H.  Trundle,  and 
the  other  undivided  one-half  to  William  T.  J.  Plummer. 
William  T.  J.  Plummer  died  intestate  without  issue, 
and  his  widow,  Mary  K.  Plummer,  appellant  here, 
became  entitled  to  an  undivided  one-quarter  interest 
in  said  real  estate,  and  certain  collateral  heirs  of  Wil- 
liam T.  J.  Plummer  to  one-quarter,  subject  to  the 
dower  interest  therein  of  Mary  K.  Plummer. 

The  bill  set  out  the  facts  above  stated,  alleged  that 
the  trust  deeds  were  in  force,  and  the  place  of  resi- 
dence of  the  owners  of  the  notes  thereby  secured 
unknown;  that  E.  M.  Barnard  claimed  to  have  some 
interest  in  the  premises  by  virtue  of  a  judgment 
recovered  October  10,  1910,  against  William  T.  J. 
Plummer,  on  which  execution  had  been  issued  and 
returned  unsatisfied,  which  judgment  the  bill  alleged 
was  then  unsatisfied  of  record.  All  parties  in  interest, 
including  the  unknown  holders  of  the  notes  secured 
by  said  two  trust  deeds,  and  Barnard,  were  made 
defendants.  Barnard  entered  his  appearance,  but  did 
not  answer  or  demur,  and  his  default  was  entered  and 
the  bill  taken  as  confessed  against  him  November  7, 
1912.  Mary  K.  Plummer  answered  the  bill,  admitted 
the  execution  of  the  Neise  trust  deed  and  the  recovery 
of  the  judgment,  by  Barnard  against  William  T.  J. 
Plummer,  and  alleged  that  William  T.  J.  Plummer  was 
at  one  time  the  owner  of  the  note  secured  by  the  Neise 
trust  deed,  and  that  if  it  be  true  that  Barnard  was  then 
the  owner  of  the  note  secured  by  said  trust  deed,  that 
the  same  was  delivered  to  him  by  William  T.  J.  Plum- 
mer as  collateral  security  for  his  note  for  $2,125,  on 
which  the  Barnard  judgment  was  rendered,  and  aver- 
ring that  Barnard  was  not  entitled  to  enforce  more 
than  one  of  said  liens.  There  was  an  order  of  reference 
to  a  master,  whose  report  stated  that  the  Neise  trust 
deed  was  executed  and  recorded  but  that  neither  the 
trustee  nor  the  holder  of  the  note  thereby  secured  had 
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appeared  before  him.    The  report  does  not  mention 
the  Barnard  judgment. 

The  decree  of  partition  was  entered  February  6, 
1913.  It  declares  the  rights  of  the  respective  tenants 
in  common  in  the  real  estate  subject  to  the  lien  of  the 
Foreman  and  the  Neise  trust  deeds  ''as  the  interest 
of  the  holders  thereof  may  appear/'  and  appoints 
commissioners  to  make  partition.  The  commissioners 
reported  that  partition  could  not  be  made.  March  19, 
1913,  a  decree  of  sale  was  entered,  which  ordered  the 
master  to  sell  the  real  estate  subject  to  the  lien  of  the 
Foreman  trust  deed  and  bring  the  proceeds  of  the  sale 
mto  court  to  be  distributed  to  tiie  parties  entitled 
thereto.  The  master  sold  the  premises  May  18th  and 
made  his  report,  showing  the  amount  of  money  that 
would  be  in  his  hands  when  the  purchaser  paid  the 
amount  of  his  bid.  June  11, 1913,  an  order  of  distribu- 
tion was  entered,  which  found  that  $7,400  remained  in 
the  hands  of  the  master  after  paying  all  costs  and 
expenses.  The  master  was  ordered  to  pay  one-half 
of  the  amount  to  Stevens,  trustee,  to  Mary  K.  Plummer 
a  sum  equal  to  her  dower  interest  in  an  undivided  one- 
half  of  said  premises,  and  the  remainder  to  her  as 
administratrix  of  William  T.  J.  Plummer  to  be  dis- 
tributed and  administered  in  due  course  of  administra- 
tion. June  13th  Barnard  moved  to  vacate  the  order  of 
distribution  and  for  leave  to  file  petition,  and  his 
motion  was  entered  and  continued  until  the  next  term 
of  court,  and  an  order  made  that  the  master  retain  the 
proceeds  of  the  sale  until  the  further  order  of  the 
court.  June  16th  Barnard  filed  his  i)etition,  alleged 
that  he  was  the  owner  of  the  judgment  recovered  by 
him  against  William  T.  J.  Plummer,  and  that  there 
was  due  him  thereon  $1,708.22  with  interest  thereon 
from  October  17,  1910,  and  that  he  was  the  owner  of 
the  note  secured  by  the  Neise  trust  deed,  and  there 
was  due  him  thereon  the  face  of  said  note  with  interest 
from  February  1, 1909,  and  $47.54  for  interest  accruing 
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before  that  date;  that  by  virtue  of  petitioner's  trust 
deed  he  was  entitled  to  receive  out  of  the  proceeds  of 
the  sale  of  the  whole  of  said  real  estate  the  amount 
due  him  thereon,  and  by  virtue  of  his  judgment  was 
entitled  to  receive  out  of  that  part  of  the  proceeds 
of  the  sale  which  represented  the  undivided  one-half 
interest  of  William  T.  J.  Plummer  the  balance  due  him 
on  his  judgment ;  that  if  the  proceeds  of  sale  are  dis- 
tributed as  ordered,  his  rights  under  his  trust  deed 
and  judgment  will  be  lost ;  that  the  estate  of  William 
T.  J.  Plummer  is  insolvent.  Mary  K.  Plummer 
answered  the  petition.  November  26th  the  master  filed 
his  report  of  distribution,  from  which  it  appears  that 
$3,500  of  the  proceeds  of  the  sale  was  deposited  by  the 
stipulation  of  the  parties  with  the  Chicago  Title  & 
Trust  Company  as  a  condition  under  which  that  com- 
pany would  issue  a  guaranty  policy  on  the  premises 
sold.  February  24, 1915,  an  order  was  entered  whereby 
the  court  found  that  the  order  of  distribution  entered 
June  11,  1913,  was  improper  and  not  in  accordance 
with  the  decree  of  partition  entered  February  6,  1913, 
and  ordered  that  the  same  be  set  aside;  and  further 
found  that  Barnard  was  the  owner  of  the  note  secured 
by  the  Neise  trust  deed  on  which  $2,865.14  was  due,  and 
was  entitled  to  receive  said  sum  before  any  other  dis- 
tribution was  made;  that  he  was  also  the. owner  of  the 
judgment  against  William  T.  J.  Plummer,  which  is  a 
valid  lien  on  one-half  of  the  proceeds  of  the  sale,  being 
that  portion  representing  the  undivided  one-half  of 
said  real  estate  owned  by  said  William  T.  J.  Plummer 
at  his  death,  and  was  entitled  to  receive  out  of  the  net 
proceeds  of  the  sale  of  such  undivided  one-half,  after 
payment  of  the  amount  due  on  the  Neise  trust  deed 
and  the  dower  of  Mary  K.  Plummer,  $1,764.02,  the 
amount  due  on  said  judgment,  before  any  distribution 
of  the  proceeds  of  the  sale  of  said  one-half  of  said 
real  estate  was  made,  and  an  order  was  entered  in 
accordance  with  the  findings  of  the  court.    From  this 
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order  the  present  appeal  is  prosecuted  by  Mary  K. 
Plummer  individually  and  as  administratrix  of  Wil- 
liam T.  J.  Plummer. 

Eyan,  Condon  &  Livingston,  for  appellant ;  Irvin  I. 
Livingston,  of  counsel. 

John  S.  Hummer  and  James  A.  Russell,  for  appellee 
E.  M.  Barnard,  Jr. 

Mr.  Justice  Baker  delivered  the  opinion  of  the 
court 

The  evidence  taken  before  the  master  sustains  the 
findings  of  the  court,  and  the  question  presented  is  as 
to  the  jurisdiction  and  authority  of  the  court  to  vacate 
the  first  order  of  distribution  and  enter  the  order  from 
which  this  appeal  is  prosecuted,  and  the  propriety  of 
the  order. 

The  presumption  of  law  is,  in  the  absence  of  proof 
to  the  contrary,  that  the  Neise  trust  deed  executed 
by  Martha  E.  Trundle,  and  the  Barnard  judgment 
against  William  T.  J.  Plummer,  were  subsisting  and 
valid  liens — ^the  trust  deed  on  the  whole,  and  the  judg- 
ment on  the  undivided  one-half,  of  the  real  estate. 
Graham  v.  Anderson,  42  IlL  514 ;  Norton  v.  Joy^  6  111. 
App.  406. 

The  statute  requires  the  court,  in  a  decree  for  par- 
tition, to  '^ascertain  and  declare  the  rights,  titles  and 
interest  of  all  parties  to  such  suif ;  but  the  holder  of 
a  judgment  against  one  of  the  parties  in  interest  has 
no  right,  title  or  estate  in  the  lands. 

The  claims  and  legal  obligations  against  the  estate 
sought  to  be  partitioned  should  be  borne  by  the  shares 
set  off  to  the  several  ovniers,  or,  in  case  of  a  sale  of  the 
land,  should  be  paid  from  the  fund;  but  provision  to 
that  effect  may  be  made  by  the  confirmatory  decree 
and  need  not  be  contained  in  the  decree  for  partition. 
Brown  v.  Sunderland,  251  HI.  523. 
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**If  (in  a  partition  case),  upon  the  coining  in  of  the 
report  of  the  commissioners,  it  is  found  necessary  to 
sell  the  land,  the  court  may  ascertain  the  amount  due 
on  the  mortgage  debt,  and  order  it  paid  out  of  the 
distributive  share  of  the  mortgagor  in  the  proceeds  of 
the  sale.  But  that  may  be  done  even  after  the  sale." 
Spencer  v.  Wiley,  149  111.  56-59. 

If  in  a  partition  case  the  land  is  sold  subject  to  the 
lien  of  an  existing  mortgage,  the  decree  of  sale  should 
state  the  amount  due,  in  order  that  the  purchaser  may 
know  what  obligations  are  standing  against  the  land 
he  purchases.  If  sold  free  and  clear  of  an  existing 
mortgage,  it  is  unnecessary  for  the  court,  prior  to  the 
decree  of  sale,  to  ascertain  the  amount  of  the  incum- 
brance, because,  in  such  case,  whatever  the  amount  may 
be  it  follows  and  attaches  to  the  proceeds  of  the  sale. 
Kilgour  v.  Crawford,  51  111.  249. 

Where  a  bill  for  partition  alleges  the  existence  of  a 
mortgage  on  the  premises  and  the  mortgagee  fails  to 
appear  and  produce  proof  at  the  hearing  of  the  amount 
due  on  the  mortgage,  then  if  a  sale  is  necessary  the 
proper  course  is  to  decree  a  sale  of  the  premises  free 
and  clear  of  the  lien  of  the  mortgage,  and  direct  the 
proceeds  to  be  brought  into  court,  when  the  court  may 
enter  a  rule  that  the  money  be  paid  within  a  certam 
time  unless  the  mortgagee  should,  before  that  time, 
make  proof  of  the  mortgage  and  the  amount  due 
thereon.    Kilgour  v.  Crawford,  supra. 

Where  a  bill  is  taken  as  confessed  in  a  partition  case, 
if  the  court  has  reason  to  believe,  or  from  any  cause  is 
apprehensive,  that  injustice  is  likely  to  result  from 
ordering  a  distribution  of  the  proceeds  of  the  sale 
without  proof,  then  it  should  be  required.  Sullivan  v. 
Sullivan,  42  HI.  315. 

Barnard,  by  failing  to  answer,  admitted  only  the 
truth  of  the  allegations  of  the  bill.  The  bill  alleged  the 
execution  and  recording  of  the  Neise  trust  deed,  and 
alleged  that  it  was  in  full  force,  alleged  that  Barnard 
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recovered  a  judgment  against  William  T.  J.  Plmnmer, 
on  which  execution  had  been  issued  and  returned 
nnsatisfiedi  and  alleged  that  the  judgment  was  unsatis- 
fied  of  record. 

The  facts  stated  in  the  bill  clearly  showed  that 
injury  was  likely  to  result  to  the  owner  of  the  judg- 
ment and  the  owner  of  the  note  secured  by  the  Neise 
trust  deed  if,  without  proof,  the  court  ordered  the 
proceeds  of  the  sale  distributed  without  making  pro- 
vision for  the  payment  of  the  note  or  judgment.  The 
proper  practice,  under  the  facts  appearing  in  the  rec- 
ord, would  have  been  to  enter  a  rule  that  the  money  be 
paid  as  provided  in  the  decree  of  distribution  unless 
the  judgment  creditor  and  the  owner  of  the  note 
secured  by  the  Neise  trust  deed  should  appear  by  a 
certain  time  and  make  proof  of  the  judgment  and 
mortgage;  and  the  court  should  have  required  proof 
as  to  the  rights  of  Barnard  before  entering  a  decree 
of  distribution.  He  had  a  right  to  be  heard  before  a 
distribution  of  the  proceeds  of  the  sale  was  made. 
Ellis  V.  Dumond,  259  HI.  483. 

The  motion  to  vacate  the  decree  of  distribution  was 
made  two  days  after  the  decree  was  entered  and  at  the 
same  term,  and  the  hearing  of  the  motion  was  con- 
tinued. 

We  think  the  decree  appealed  from  was  properly 
made  in  furtherance  of  equity  and  justice,  and  it  is 
affirmed. 

Affirmed. 


Jacob  L.  Kesner,  Appellee,  v.  Charles  Tmaz  and 
Willard  T.  Block,  appeal  of  Willard  T.  Block, 
Appellant. 

Gen.  No.  20,35C. 

1    Tbial,   §68* — when  counter-affldavits  inadmissible.     Oonnter- 
alBdaTitB  read  on  a  motion  to  open  a  judgment- by  confession,  wbicb 
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are  not  filed  and  are  withdrawn  before  the  conclusion  of  the  hearing, 
cannot  be  considered  as  in  the  case  as  evidence,  but  the  decision  on 
the  motion  will  be  held  to  have  be^i  made  on  other  evidential  facta. 

2.  Appeal  and  ebbob,  { 1380* — when  motion  to  vacate  judgment 
addressed  to  discretion  of  court  An  application  to  vacate  a  judgment 
is  addressed  to  the  sound  discretion  of  the  court  and  on  appeal,  unless 
the  court  of  review  can  say  from  the  evidential  facts  in  the  record 
that  such  discretion  has  been  abused  or  inequitably  exercised,  the 
Judgment  appealed  against  will  not  be  disturt)ed. 

8.  JxTDGMENT,  {281* — When  laches  a  ground  for  refusal  to  open 
judgment  hy  confession,  A  motion  to  open  a  judgment  by  confession 
and  for  leave  to  plead  and  defend  being  analogous  to  a  motion  to 
vacate  a  judgment  by  default,  the  rule  as  to  laches  in  default  cases 
applies,  and  a  long  delay  after  judgment  in  making  such  motion  is 
negligence  constituting  laches  sufficient  to  bar  relief. 

4.  Joint  tenanct,  §3* — when  possession  hy  one  tenant  is  pos- 
session hy  the  other.  Where  one  of  cotenants  equally  bound  by  tbe 
lease  and  having  joint  rights  and  obligations  is  in  possession,  snch 
possession  is  the  possession  of  both. 

5.  Landlord  and  tenant,  S  216* — when  failure  to  make  changes 
not  ground  for  cancellation  of  lease.  Where  a  tenant  enters  upon 
the  term  and  receives  possession,  he  cannot  cancel  a  lease  on  the 
ground  of  the  landlord's  failure  to  make  changes  and  improvements 
covenanted  to  be  made  in  the  lease,  but  subject  to  no  time  limit,  by 
giving  notice  after  so  taking  possession. 

6.  Landlord  and  tenant,  S  310* — when  tenant  not  released  hy  a 
note  given  hy  cotentant.  The  giving  of  a  note  by  one  of  two  cotenants 
with  collateral  security  for  rent  past  due  does  not  release  the  other 
from  the  obligation  imposed  upon  him  by  reason  of  his  being  a 
lessee  in  the  lease  nor  relieve  him  from  his  covenant  to  pay  rent 

7.  Lanolobd  and  tenant,  §6* — when  lease  not  tentative.  Evi- 
dence in  action  for  rent  examined  and  held  not  to  support  contention 
that  lease  was  only  tentative. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Hugo 
Pam,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.    Affirmed.    Opinion  filed  November  1,  1915. 

Lyman,  Adams  &  Bishop,  for  appellant. 

D'Ancona  &  Pflaum,  for  appellee. 

Mr.  Justice  Holdom  delivered  the  opinien  of  the 
court. 

•8«e  minolB  Notes  Digest,  Vols.  XI  to  XV,  and  CmnalatlTo  Qiwrterij, 
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This  is  an  appeal  by  Willard  T.  Block  from  an  order 
denying  his  motion  to  open  a  judgment  by  confession 
for  $16,000  against  himself  and  his  colessee,  Charles 
Truax,  entered  in  virtue  of  a  power  of  attorney  con- 
tained in  a  certain  lease  to  both  of  them  of  parts  of  the 
premises  numbered  116  South  Michigan  avenue,  Chi- 
cago, and  for  permission  to  plead  to  the  action.  The 
judgment  was  for  rent  of  the  demised  premises  from 
February  1st  to  September  30,  1912,  and  does  not 
include  any  amount  for  attorneys*  fees. 

There  is  no  dispute  concerning  the  execution  and 
delivery  of  the  lease.  The  judgment  was  entered 
November  7,  1912,  and  the  motion  of  appellant  to  be 
let  in  to  plead  filed  January  25, 1913.  The  motion  was 
fortified  with  the  a£Sdavit  of  appellant^  and  his 
codefendant,  at  his  instance,  gave  oral  testimony  upon 
the  hearing.  Counter-affidavits  were  read  by  counsel 
for  Kesner,  but  were  not  filed  and  before  the  conclusion 
of  the  hearing  were  withdrawn.  It  appears  that  the 
lessees  contemplated  forming  a  corporation  to  carry 
on  business  upon  the  leased  premises,  and  an  addenda 
to  the  lease  was  made,  providing  that  when  such  cor- 
poration was  formed  the  lease  might  be  assigned  to 
it,  the  lessees,  however,  remaining  liable  for  the  per- 
formance of  all  the  covenants  of  the  lease  obligatory 
upon  them  thereunder.  After  default  in  the  payment 
of  some  rent,  Truax  gave  a  note  to  Kesner  with  col- 
lateral security  as  additional  security  for  its  payment. 
Certain  alterations  and  changes  in  the  leased  premises 
were  covenanted  to  be  made  by  the  lessor,  but  no  time 
for  the  completion  thereof  was  fixed  upon.  The  les- 
sees were  allowed  by  the  terms  of  the  lease  to  move 
into  the  demised  premises  their  trade  fixtures  at  any 
tune  after  the  execution  of  the  lease  and  before  the 
conunencement  of  the  term  demised.  Such  fixtures 
were  placed  in  the  premises  soon  after  the  lease  was 
executed,  and  the  lessees  through  Truax  took  posses- 
sion at  about  the  same  time.  Appellant,  on  January  S, 
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1912,  wrote  a  letter  to  the  lessor  that  he  withdrew  from 
the  lease  because  improvements  agreed  to  be  made 
were  not  made  by  January  1,  1912.  Thereafter  the 
lessor  replied  to  this  letter  denying  that  delay  in  mak- 
ing the  improvements  was  his  fault,  claiming  it  was 
occasioned  solely  through  lessees  changing  their  ideas, 
necessitating  corresponding  alterations.  Appellant  al- 
so wrote  his  cotenant,  Truax,  informing  him  of  his 
letter  to  Kesner.  It  also  appears  that  at  the  end  of 
September,  1912,  Truax  removed  from  the  premises. 
Block,  the  appellant,  never  having  personally  taken 
possession.  Whatever  possession  appellant  had  was 
constructive  and  arises  from  the  possession  of  his 
cotenant,  Truax. 

The  counter-affidavits,  portions  of  which  were  read 
by  appellee  upon  the  hearing  of  the  motion,  never 
having  been  filed,  were  ultimately  withdrawn  from  the 
consideration  of  the  court.  While  such  affidavits  in 
certain  circumstances  are  admissible  {FarHor  v. 
Mickle,  133  HI.  App.  444),  yet  in  the  condition  of  this 
record  we  must  hold  that  they  are  not  and  never  were 
in  this  case  as  evidence,  and  that  the  decision  of  the 
court  upon  appellant 's  motion  was  based  solely  on  the 
other  evidential  facts,  and  that  the  court  disregarded 
these  counter-affidavits. 

An  application  to  vacate  a  judgment  is  addressed  to 
the  sound  discretion  of  the  court  {Blake  v.  State  Bank 
of  Freeport,  178  HI.  182),  and  unless  the  court  of 
review  can  say  from  the  evidential  facts  in  the  record 
that  such  discretion  has  been  abused  or  inequitably 
exercised,  the  judgment  appealed  against  will  not  be 
disturbed.  Mumford  v.  Tolman,  157  HI.  258 ;  Kloepher 
V.  Oshorne,  177  HI.  App.  384. 

The  court  says  in  the  Oshorne  case,  supra,  that 
**  although  it  may  be  shown  that  the  defendant  has  a 
good  defense,  a  default  will  not  be  set  aside  if  the 
defendant,  or  his  attorney,  has  been  guilty  of  negli- 
gence.'*   A  motion  to  open  a  judgment  by  confession 
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and  for  leave  to  plead  and  defend  is  analogous  to  a 
motion  to  vacate  a  judgment  obtained  by  default,  and 
the  rule  as  to  laches  in  default  eases  is  applicable.  We 
think  that  the  long  delay  of  appellant  after  judgment 
in  making  his  motion  was  negligence  on  his  part, 
which  negligence  constituted  laches  sufficient  to  bar 
him  from  obtaining  relief. 

Appellant  and  Truax  were  cotenants  and  both  were 
equally  bound  by  the  lease.  Their  rights  and  obliga- 
tions were  joint,  and  the  possession  of  Truax  operated 
in  law  as  the  possession  of  both.  The  changes  and 
improvements  covenanted  to  be  made  in  the  lease  are 
subject  to  no  time  limit,  but  had  the  landlord  been  in 
default  as  to  such  covenant,  appellant  could  not  cancel 
the  lease'  by  the  notice  he  gave  or  thereby  evade  his 
liability  as  tenant  in  possession ;  for,  as  said  in  Reno 
V.  Mendenhall,  58  HI.  App.  87 :  *  *  If  a  landlord  cove- 
nants to  repair  before  the  term  commences,  the  tenant 
might  refuse  to  enter  upon  the  term  until  the  repairs 
are  made,  but  having  entered  upon  the  term  and 
received  possession,  he  cannot  al;»andon  the  lease  and 
refuse  to  pay  rent  for  the  breach  of  that  covenant.** 
The  giving  of  the  note  by  Truax  with  collateral 
security  for  rent  past  due  in  no  way  tended  to  release 
appellant  from  the  obligation  imposed  upon  him  by 
reason  of  his  being  a  lessee  in  the  lease  or  to  relieve 
him  from  his  covenant  to  pay  rent. 

The  contention  of  appellant  that  the  lease  in  the 
record  was  only  of  a  tentative  nature  finds  no  support 
in  that  document. 

The  record  failing  to  show  that  appellant  has  any 
meritorious  defense  to  the  claim  for  rent  for  which 
the  judgment  found  in  the  record  was  confessed,  the 
judgment  of  the  Superior  Court  is  affirmed. 

Affirmed. 


▼oL  CXCV  19 
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New  Idea  Arc  Light  Company,  Plaintiff  in  Errori  v. 
O.  C.  Benneker  Company,  Defendant  in  Error. 

Gen.  No.  20,390.    (Not  to  be  reported  in  fnlL) 

Brror  to  the  Municipal  Court  of  Chicago;  the  Hon.  Fraik  H. 
Gbaham,  Judge,  presiding.  Heard  in  this  conrt  at  the  October  tem, 
1014.    AiBrmed.    Opinion  filed  November  1,  1916. 

« 

Statement  of  the  Case. 

Action  by  New  Idea  Arc  Light  Company,  a  corpora- 
tion, plaintiff,  against  G.  C.  Benneker  Company,  a  cor- 
poration, defendant,  for  a  balance  dne  on  goods  sold 
and  delivered. 

This  action  was  based  npon  three  written  contracts 
for  the  sale  by  plaintiff  to  defendant  of  thirteen  electric 
lamps  at  the  price  of  $15  each,  payable  in  instahnents. 
The  lamps  were  installed  and  $24  paid  on  the  total 
purchase  price  of  $195.  Defendant  contended  that  the 
lamps  did  not  perform  the  work  for  which  they  were 
bought,  and  counterdaimed  against  plaintiff's  claim 
the  $24  it  had  paid  on  account.  The  trial  court  found 
the  issues  for  the  defendant  on  the  counterclaim  and 
gave  judgment  in  its  favor  for  $24,  and  plaintiff  prose- 
cutes this  writ  of  error  in  an  effort  to  reverse  the 
judgment. 

There  was  evidence  that  the  plaintiff  was  a  manu- 
facturer of  the  lamps  contracted  to  be  sold  to  defend- 
ant; that  defendant  operated  printing  presses  which 
caused  considerable  vibration,  and  that  the  lamps 
which  defendant  was  using  were  often  broken  by  rea- 
son of  the  vibration ;  that  it  was  represented  to  defend- 
ant at  the  time  of  the  sale  that  plaintiff's  ^'New  Idea'' 
lamps  would  withstand  the  vibration  without  break- 
ing; that  the  lamps  sold  were  to  take  the  place  of  the 
ones  then  in  use,  which  were  discarded  and  the  ^'New 
Idea"  lamps  installed  in  their  stead;  that  the 
**New  Idea"  lamps  did  not  fulfil  the  purpose  for  which 
they  were  bought  and  which  plaintiff  knew  they  were 
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intended  to  serve;  that  the  new  lamps  did  not  with- 
stand the  vibration  cansed  by  the  nmning  of  the 
presses,  but  constantly  broke  so  that  they  conld  not  be 
used  successfully  to  light  the  presses. 

Defendant  offered  to  return  the  lamps  and  demanded 
that  the  instalment  of  $24  paid  to  plaintiff  be  returned 
to  it.  Plaintiff  refused  either  to  pay  the  $24  or  receive 
back  the  lamps,  and  defendant  thereupon  put  the  lamps 
m  storage  and  notified  plaintiff  of  that  fact. 

Leon  A.  Bebbzniak  and  H.  L.  Gavendeb,  for  plaintiff 
in  error ;  H.  L.  Cay^sndeb,  of  counsel. 

Fbakk  B.  MxTBRAY,  foT  defendant  in  error;  0.  A. 
Abnston,  of  counsel. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court 

Abstract  of  fhe  Decision. 

1.  BviDBiicii^  8  360* — when  parol  evidence  admissible  to  show  reto- 
Uon  of  parties  to  contract  to  each  other.  In  an  action  on  a  written 
contiact,  OTidenoe  of  the  ration  of  the  parties  to  each  other  when 
the  omtract  was  made  is  admlsslhle  to  enable  the  court  to  construe 
the  omtract  In  that  light 

2.  Saije8»  8282* — when  evidence  sugMent  to  show  breach  of 
implied  warranty.  Evidence  in  action  for  purchase  price  of  goods, 
examined  and  held  to  show  breach  of  implied  warranty  as  to  suit- 
ability of  goods  for  use  for  which  purchased. 

8.  Salbs,  8  2fS2* — when  warranty  of  suitability  of  poods  implied. 
When  a  manufacturer  of  articles  sells  them  for  a  specific  use,  there 
Is  an  implied  warranty  on  his  part  that  they  are  reasonably  fit  for 
snch  iwe. 

•See  minato  NotM  Digest,  Voli.  XI  to  XV,  and  CmniiUitlTe  Qiiarteriy, 
UvSb  mmd  teettos  number. 
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Dresen  v.  Metropolitan  Life  Ins.  Co.,  195  IlL  App.  292. 

John  Dresen,  Defendant  in  Error,  v.  Metropolitan  Life 
Insurance  Company^  Plaintiff  in  Error. 

Gen.  No.  20,464. 

1.  Insubanob,  {84* — when  lack  of  insurable  interest  avoids  life 
policy,  A  policy  of  life  insurance  naming  as  beneficiary  a  person 
who  lias  no  insurable  interest  in  the  life  of  the  insured  is  a  wager 
policy  and  void. 

2.  INSUBAKOB,  {84*— fclten  taking  out  policy  and  paument  of 
premium  by  insured  does  not  cure  lack  of  insurable  interest.  The 
fact  that  the  insured  took  out  the  policy  in  the  first  instance  and  paid 
the  first  premium  before  delivering  the  policy  to  the  beneficiary  does 
not  validate  a  life  policy  naming  as  beneficiary  one  having  no  insur- 
able interest. 

3.  INSUBANCB,  {  332* — when  notice  to  agent  does  not  validate  Ufe 
policy  naming  beneficiary  having  no  insurable  interest.  Notice  by  a 
beneficiary  of  a  life  policy  to  the  collecting  agent  of  the  insurer  that 
he  is  neither  a  cousin  nor  next  of  kin  to  the  insured  is  not  a  waiver 
by  the  insurer  of  the  beneficiary's  lack  of  interest,  thou^  he  is 
designated  in  the  policy  as  cousin  of  the  insured. 

4.  INSUBANCE,  §  84*-^-ic?ien  statement  in  application  insufficient  to 
create  insurable  interest.  The  statement  by  the  insured,  in  an  appli- 
cation for  insurance,  that  the  reason  for  naming  the  beneficiary  is 
because  he  contributes  to  her  support  and  will  care  for  her  in  case 
of  her  death  is  insufficient  to  create  an  insurable  Interest. 

5.  INSUBANOE,  {  84* — when  moral  claim  insufficient  to  constUute 
insurable  interest.  A  moral  claim  of  the  insured  in  a  life  policy 
upon  the  beneficiary  named  therein  for  support  during  her  lifetime 
does  not  constitute  an  insurable  interest 

6.  INSUBANCE,  §  159* — when  beneficiary  without  insurable  interest 
not  entitled  to  premiums.  One  named  a  beneficiary  in  a  life  insur- 
ance policy  who  had  no  insurable  interest  in  the  insured  is  not 
entitled  to  receive  back  premiums  paid  by  him,  such  payments  being 
considered  as  made  as  agent  and  being  due  to  the  estate  of  the  insured, 
if  returned. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Wiujam  N. 
Gem  MILL,  Judge,  presiding.  Heard  In  this  court  at  the  October  term, 
1914.    Beversed.    Opinion  filed  November  1,  1915. 

HoYNB,  O'CoNNOB  &  Ibwin,  for  plaintiff  in  error; 
Carl  J.  Appell,  of  counsel. 

*See  nilnolii  Note«  DIffest,  Vols.  XI  to  XV,  and  CumnlaUve  Qiuuterlj, 
topic  and  section  number. 
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A.  W.  Fulton  and  Albbbt  Sohapfneb,  for  defendant 
in  error. 

Mb.  JusncB  Holdom  delivered  the  opinion  of  the 
court 

Annie  Kasen  in  her  lifetime  took  out  a  policy  of 
msurance  upon  her  life  for  $210  in  the  defendant  com* 
pany  and  named  therein  as  the  beneficiary  the  plaintiff, 
who  was  designated  in  the  policy  as  bearing  towards 
her  the  relationship  of  cousin.  Annie  Kasen  paid  the 
first  three  premiumSi  the  remaining  premiums  being 
paid  by  plaintiff,  to  whom  the  policy  was  delivered  by 
the  insured.  Annie  KAsen  died  in  November,  1913. 
Plaintiff,  having  made  proofs  of  the  death  of  the 
insured  and  delivered  the  same  to  the  defendant  com- 
pany, and  payment  of  the  amount  of  the  insurance 
being  upon  demand  refused,  brought  this  suit.  The 
trial  was  before  the  court  and  jury,  resulting  in  a 
verdict  and  judgment  in  favor  of  plaintiff  and  against 
defendant  for  the  amount  of  the  policy.  Motions  by  de- 
fendant for  a  new  trial  and  in  arrest  of  judgment  being 
overruled,  it  prosecutes  this  writ  of  error  to  reverse 
the  judgment 

While  several  reasons  are  argued  by  defendant  why 
the  judgment  should  be  reversed,  we  shall  dispose  of 
the  case  upon  the  one  fact  that  plaintiff  had  no  insur- 
able interest  in  the  life  of  the  insured,  which  fact  makes 
the  policy  void  as  a  ** wager  contract*'  and  therefore 
against  public  policy. 

Plaintiff  admitted  on  the  trial  that  he  was  not  a 
cousin  of  the  insured  or  any  other  blood  relation  of 
hers.  Nor  does  it  appear  that  he  was  a  creditor  of  the 
insured  or  that  he  sustained  any  other  relationship  to 
her  which,  under  the  law,  would  give  him  an  insurable 
interest  in  her  life.  The  fact  that  the  insured  took  out 
the  policy  in  the  first  instance  and  paid  the  first 
premium  before  delivering  the  policy  to  plaintiff  does 
not  chang*^  the  situation.    The  fact  that  plaintiff  paid 
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substantially  all  the  premiums  from  the  time  the  poUcy 
was  issued,  and  had  the  policy  in  his  actual  possession 
from  about  the  date  of  its  issue,  may  be  said  to  demon- 
strate that  he  indirectly  procured  the  policy  to  issoe 
upon  the  life  of  the  insured  for  his. benefit.  The  fact 
that  plaintiff  informed  the  collecting  agent  of  defend- 
•ant,  when  premiums  were  paid  by  him,  that  he  was 
neither  a  cousin  nor  of  kin  to  the  insured,  cannot  be 
held  as  a  waiver  by  defendant  of  the  lack  of  an  insur- 
able interest  of  plaintiff  in  the  life  of  the  insured. 
Even  the  solemn  agreement  of  the  parties  to  that  effect 
could  not  override  the  public  pdlicy  of  the  State  which 
the  transaction  involves.  By  that  public  policy,  the 
lack  of  an  insurable  interest  of  the  beneficiary  in  the 
life  of  the  insured  makes  the  policy  void.  The  insured 
in  her  application  for  the  policy  stated  as  a  reason 
for  naming  plaintiff  as  her  beneficiary,  ^'because  my 
cousin,  John  Dresen,  contributes  to  my  support  and 
would  care  for  me  in  case  of  my  death. '*  Even  if  tids 
statement  were  true,  it  would  be  unavailing  to  create 
an  insurable  interest  of  plaintiff  in  the  life  of  the 
insured,  because  whatever  he  did  or  might  do  in  the 
way  of  caring  for  the  insured,  either  in  her  lifetime  or 
after  her  death,  would  be  voluntary  and  could  not  by 
law  be  compelled,  she  being  neither  of  kin  to  nor  legally 
dependent  upon  plaintiff.  Had  the  insured  a  moral 
claim  upon  plaintiff  for  support  in  her  lifetime,  this 
would  not  constitute  an  insurable  interest  in  her  life 
in  favor  of  plaintiff.  A  policy  of  life  insurance  naming 
as  beneficiary  a  person  who  has  no  insurable  interest 
in  the  life  of  the  insured  is  a  wager  policy  and  void. 
Guardian  Mut.  Life  Ins.  Co.  of  New  York  v.  Hogan, 
80  m.  35;  Golden  Rule  v.  People,  118  HI.  492;  Broch^ 
way  V.  Mutual  Benefit  Life  Ins.  Co.,  9  Fed.  249 

While  premiums  paid  upon  the  policy  were  tendered 
by  defendant  to  plaintiff  and  refused  by  him,  we  are 
unable  to  say  that,  under  the  circumstances  shown  in 
this  record,  plaintiff  was  entitled  to  re*3eive  such 
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preminmSy  as,  in  paying  them,  he  must  be  regarded  as 
having  acted  for  the  insured.  Consequently,  if  these 
premiums  are  due  from  defendant  to  any  one,  they 
are  due  to  the  estate  of  the  insured,  for  in  the  circum- 
stances of  this  case  there  is  no  privity  of  contract 
between  the  plaintiff  and  the  defendant. 

The  trial  judge  erred  in  not  instructing  the  jury,  at 
the  close  of  plaintiff's  case,  to  find  a  verdict  for  defend- 
ant, the  proof  showing  that  plaintiff  had  no  cause  of 
action  upon  the  policy  in  question  against  the  defend- 
ant For  this  reason  the  judgment  of  the  Municipal 
Court  is  reversed  and,  as  there  can  be  no  recovery,  the 
cause  is  not  remanded. 

Reversed. 


WOliam  J.  Kelly,  Defendant  in  Errori  v.  Maiy  M. 

Good,  Plaintiff  in  Error. 

Gen.  No.  20,539.    (Not  to  be  reported  in  fnlL) 

Error  to  the  Municipal  Court  of  Chicago ;  the  Hon.  John  Coubtnby, 
Judge,  presiding.  Heard  in  tliis  court  at  the  October  term,  1914. 
RererKd  and  judgment  here.    Opinion  filed  November  1,  1915. 

Statement  of  the  Case. 

Action  by  William  J.  Kelly,  plaintiff,  against  Mary 
M.  Ck>od,  defendant,  to  recover  rent.  A  trial  before 
the  conrt  resulted  in  a  judgment  for  $104,  the  sustain- 
ing of  the  right  of  the  plaintiff  to  levy  the  distress  war- 
rant, the  taxing  of  costs  at  $6  for  appraiser  *s  fees  and 
$42  for  custodian  fees,  and  ordering  special  execution 
against  the  property  distrained  as  well  as  a  general 
execution.  To  reverse  the  judgment,  defendant  prose- 
cutes this  writ  of  error. 

Plaintiff,  claiming  that  defendant  owed  him  for  rent 
$114,  issued  hia  distress  warrant,  and,  while  it  does 
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not  appear  to  have  been  executed,  certain  personal 
property  of  defendant  was  distrained  and  two  cus- 
todians placed  in  charge  of  it.  Defendant  in  her  affi- 
davit of  merits  asserted  as  a  defense  to  $85  of  her 
landlord 's  claim  that  she  gave  her  note  for  $85  in  set- 
tlement of  that  amount  of  rent,  and  that  the  only  rent 
due  and  unpaid  at  the  time  of  levying  the  distress 
warrant  was  $20. 

Defendant  testified  that  she  settled  with  one  J.  A. 
Lucas,  the  agent  of  defendant,  for  the  rent  due  to 
February  1,  1914,  by  giving  to  him  her  note  for  $85. 
The  giving  of  this  note  was  admitted,  but  through 
Lucas,  his  agent,  plaintiff  denied  that  it  was  given  in 
payment  of  rent,  and  asserted  that  he  destroyed  the 
note  and  did  not  therefore  have  it  in  his  possession. 
On  the  question  of  the  giving  of  the  note  in  payment 
of  the  rent,  the  trial  judge  seemed  to  be  in  doubt  and 
expressed  a  wish  to  have  plaintiff,  present  in  court  for 
interrogation  as  to  whether  it  was  received  in  payment 
or  as  collateral.  Thereupon  Lucas  stated:  **I  cannot 
bring  in  the  landlord,  for  the  reason  that  the  landlord 
is  absent  from  the  city ;  Kelly  is  a  traveling  salesman 
and  he  is  in  Texas.'*  When  the  plaintiff  was  produced 
in  court  he  testified  that  at  the  former  hearing  he  was 
at  home  and  that  Lucas  told  him  to  stay  at  the  premises 
rented  to  defendant  and  not  to  allow  any  one  to  enter 
them,  and  that  **when  Mrs.  Good  returned  to  the 
premises  I  did  not  allow  her  to  enter.*' 

Leon  A.  Bebezniae,  for  plaintiff  in  error ;  Cavendeb, 
E[aiseb  &  Webmuth,  of  counsel. 

Bolton  &  Mobiabty,  for  defendant  in  error ;  Maubice 
J,  Mobiabty,  of  counsel. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Decision. 

L  liAifDLOBD  AND  TENANT,  §826* — When  cvidcnce  insujficient  to 
support  claim  for  rent.  Evidence  examined  and  held  to  show  that 
tenant  was  entitled  to  credit  on  amount  claimed  to  be  due  for  rent 

2.  Witnesses,  §  257* — when  conduct  tends  to  discredit  testimony. 
A  fiilse  statement  made  to  the  trial  court  by  a  witness,  knowingly 
and  intentionally,  tends  to  discredit  his  uncorroborated  testimony  as 
to  other  matters. 


American  Heating  &  Plnmbing  Corporation,  Plaintiff 
in  Error,  v.  William  E.  Salomon  &  Company, 
Defendant  in  Error. 

Gen.  No.  20,606.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Chablbs  A. 
WnxiAMs,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.  Beversed  and  Judgment  here.  Opinion  filed  Nov^nber 
1,1915. 

Statement  of  the  Case. 

The  defendant,  the  general  contractor  for  the  build- 
ing of  the  *ari8  Theater '*  at  No.  5743  West  Chicago 
avenue  in  Chicago,  on  the  29th  day  of  November, 
1913,  entered  into  a  contract  with  plaintiff  for  the  in- 
stalliug  of  a  heating  and  ventilating  plant  in  said 
"Iris  Theater.*^  The  contract  price  was  $2,700,  which 
was  to  be  paid,  $1,000  **when  boiler  and  radiators 
are  delivered  on  the  premises,'*  a  like  amount  **when 
steam  is  turned  on  plant,'*  and  the  remainder  ** twenty 
days  after  plant  is  completed,  tested  and  accepted  by 
superintendents.'*  The  amount  involved  in  this  suit 
is  the  $1,000  payable  '*  when  steam  is  turned  on  plant." 
The  defenses  interposed  are  that  plaintiff  has  neither 
complied  with  nor  completed  its  contract;  that  no 
money  is  due  plaintiff  under  the  contract  and  that 

•8m  nilBois  Notes  Digest,  Vols.  XI  to  XV,  and  CumolatWe  Quarterly,  same 
Wpic  aad  section  number. 
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plaintiff  has  failed  to  comply  with  the  mechanic's  lien 
law  of  the  State.  The  hearing  was  before  the  court, 
who  found  the  issues  for  the  defendant  and  entered  a 
judgment  of  nU  capiat  and  for  costs  against  plaintiff, 
who  brings  this  writ  of  error  in  an  effort  to  reverse 
that  judgment. 

The  first  payment  of  $1,000  was  made  in  accord 
with  the  contract  without  any  question  or  dispute. 
The  first  contention  of  plaintiff  is  that  the  provision 
for  the  payment  of  the  sum  here  demanded,  "when 
steam  is  turned  on  plant,''  mtons,  by  interpretation, 
when  steam  is  generated  in  the  boiler,  circulates 
through  the  steam  mains  and  branches  leading  to  the 
radiators,  with  steam  in  the  radiators,  and  the  plant 
is  in  operation.  Plaintiff  maintains  that  the  term 
"when  steam  is  turned  on  plant"  is  a  trade  term, 
having  a  significance  known  to  the  trade,  which  sig- 
nificance, under  well-settled  principles  of  law,  is  to  be 
ascertained  and  followed  as  entering  into  the  contract 
and  as  being  presumably  known  to  the  parties  at  the 
time  the  contract  was  made.  The  parties  introduced 
evidence  of  witnesses  to  sustain  their  respective  con- 
tentions. 

J.  S.  DuDLBT,  for  plaintiff  in  error;  William  R 
Wiley,  of  counsel. 

Francis  E.  Cboarkin,  for  defendant  in  error. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court 

Abstract  of  fhe  DedsioiL 

1.  BviDENCB,  §  361* — When  parol  evidence  admiBsibVs  to  sk^no 
meaning  of  technical  terms.  Parol  evidence  is  admissible  to  show  that 
certain  words  and  phrases  used  in  a  contract  have  a  known  and 
established  meaning  among  dealers  engaged  in  the  class  of  trade 
which  is  the  subject  of  the  contract 


•See  niinols  Notes  Oiffest,  Vols.  XI  to  XV,  and  CnmiilatlTe  <^Hut«ily, 
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2.  Appeal  and  ebbob,  §  1471* — when  admUsion  of  parol  evidence 
not  ground  for  reversal.  In  an  action  on  a  written  contract  where 
both  parties  offer  parol  evidence  as  to  the  meaning  given  by  the 
trade  to  a  certain  phrase,  neither  party  can  avail  of  any  objection 
to  sncfa  evidence  on  appeaL 

S.  CoNTBAGTs,  §196* — What  interpretation  to  he  given  to  trade 
term.  In  an  action  on  a  contract  for  installing  a  heating  and  venti- 
lating plant,  a  provision  calling  for  the  payment  of  a  certain  part  of 
tlie  contract  price  ''when  steam  is  tnmed  on  plant"  is  to  be  construed 
in  accordance  with  the  significance  given  to  the  term  by  the  trade. 

4.  CoNTSACTS,  §  198* — how  trade  term  construed.  The  provision 
in  a  contract  for  installing  a  heating  and  ventilating  plant  that  the 
second  instalment  of  the  purchase  price  shall  be  paid  "when  steam  is 
tnmed  on  plant"  is  to  be  construed  as  meaning  when  steam  is  gener- 
ated in  the  boiler,  drcnlates  through  the  steam  mains  and  branches 
leading  to  the  radiators,  and  the  plant  is  in  operation. 

5.  CoNTBACTS,  §246* — when  certificate  not  essential  to  payment 
of  pari  of  contract  price.  If  the  contract  makes  no  provision  that  a 
certificate  of  the  superintendent,  that  the  instalment  of  the  contract 
price  is  due,  shall  be  procured  before  the  payment  of  the  instalment, 
sodi  a  certificate  is  not  prerequisite  to  a  right  to  demand  the  payment 
of  such  instalment  where  the  terms  of  the  contract  have  been  com- 
plied with  and  the  work  performed. 

6.  MBCHAincs*  LIENS,  §61* — When  Act  not  applicable  to  suhcon- 
tractor.  Section  5  of  the  Mechanic's  Lien  Act  ( J.  &  A«  f  7148)  does 
not  apply  to  subcontractors. 

7.  Mechanics'  liens,  §66* — when  verified  statement  by  subcon- 
tractor not  necessary.  A  request  for  a  verified  stat^nent  from  a 
rabcontractor  under  section  22  of  the  Mechanic's  Lien  Act  (J.  &  A. 
1 7160)  comes  too  late  when  made  after  the  subcontractor  has  aban- 
doned the  contract  for  the  other  party's  breach,  and  letters  thereafter 
written  making  such  request  are  inadmissible. 


0.  F.  Oeist  and  J.  W.  Oeist,  Trading  as  Oeist  Brofh- 
er8»  Defendants  in  Error,  v.  Louis  Kaplan,  Plaintiff 
in  Error. 

Gen.  No.  20J00.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Ck>urt  of  Chicago;  the  Hon.  Henbt  G. 
Bkitleb,  Judge,  presiding.    Heard  in  this  court  at  the  Ckstober  term, 

•See  mineto  Notes  Wgetft,  Vols.  XI  to  XV,  and  Oimiii]ati¥e  Qiuirtoriy,  Mune 
t«ple  sBd  section  nomber. 
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1914.    Affirmed.    Opinion  filed  NoTember  1,  1915.    Rehearing  denied 
November  15, 1915. 

Statement  of  the  Case. 

Action  by  C.  F.  Geist  and  J.  W.  Geist,  trading  as 
Geist  Brothers,  against  Louis  Kaplan,  defendant,  to 
recover  $242.50  alleged  to  be  due  as  rent  under  a  lease 
from  plaintiffs  to  defendant.  There  was  a  confession 
of  judgment,  under  power  of  attorney  so  to  do,  con- 
tained in  the  lease  for  the  sum  of  $242.50. 

Defendant  made  a  motion  to  be  let  in  to  defend, 
which  motion  the  court  denied.  To  reverse  the  judg- 
ment, defendant  prosecutes  this  writ  of  error. 

Defendant  in  his  affidavft,  upon  which  he  grounds 
his  motion  to  be  permitted  to  defend,  sets  up  that  he 
sold  his  business  carried  on  in  the  demised  premises 
and  assigned  the  lease  to  Osias  Moskowitz,  and  that 
a  clerk  of  the  agent  of  plaintiffs  accepted  a  surrender 
of  the  lease  and  of  the  demised  premises  and  accepted 
Moskowitz  as  tenant  in  defendant's  stead.  Defendant 
also  set  up  that  there  have  been  material  alterations 
in  the  lease,  made  by  some  one  not  disclosed. 

That  such  alteration  was  authorized  or  made  by  any 
one  having  authority  from  the  landlord,  nowhere  ap- 
pears, nor  is  it  claimed  by  defendant  that  such  surren- 
der was  by  authority  emanating  from  the  plaintiffs. 

Edward  J.  Kblley,  for  plaintiff  in  error. 

RiNGEB,  WiLHABTz,  LoNEB  &  CoNCANNON,  f or  defend- 
ants in  error. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.    Appeal  and  ebbob,  §  1380* — voUen  leave  to  defend  after  confO' 
aion  a  matter  of  discretion.    The  granting  of  leave  to  defend  after 

•See  lUlnols  Notes  UlgeaU  Vols.  XI  to  XV,  and  Comiilaave  Qnartorly, 
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Judgment  has  been  confessed,  under  power  contained  in  a  lease,  is  a 
matter  addressed  to  the  sound  discretion  of  the  court,  and  unless  it 
can  be  said  that  there  has  been  an  abuse  of  discretion,  the  court  of 
review  will  not  disturb  the  action  of  the  trial  court. 

2.  Landlobo  and  tenant,  §  325* — when  evidence  inaufflcient  to 
show  alteration  of  lease.  In  an  action  by  a  lessor  against  a  lessee 
for  rent,  a  naked  charge  in  the  atiidavit  of  defendant  that  the  lease 
was  materially  altered  or  changed  after  its  execution,  without  a 
showing  that  the  alteration  was  authorized  or  made  by  any  one 
having  authority  from  the  landlord,  is  an  insufficient  defense. 

3.  Landlord  and  tenant,  §418* — when  lessee  not  released  hy 
assignment  to  third  person.  A  lessee  is  still  liable  for  the  rent  pay- 
able under  the  lease  notwithstanding  the  assignment  of  the  lease  to 
a  third  person,  unless  he  is  relieved  from  that  liability  by  the  land- 
lord or  some  one  acting  under  the  landlord's  direction. 

4.  Alteration  of  instruments,  §  24* — when  materiality  question 
of  law.  The  question  of  the  materiality  of  .an  alteration  in  a  written 
instrument  is  one  of  law  for  the  court  and  not  of  fact  for  the  Jury. 


William  0.  Olingen,  Charles  H.  Newman  and  Emil 
Feldman,  trading  as  Clingen  Curtain  System, 
Appellees,  v.  Carter  H.  Harrison,  Mayor,  William 
H.  Sexton  and  James  Gleason,  Appellants. 

Gen.  No.  20,815. 

1.  Mandamus,  §  1* — when  injunctional  order  not  to  he  included  in. 
Mandamus  and  injunction  cannot  be  granted  in  the  same  order  nor 
in  the  same  cause. 

2.  Mandamus,  §  1* — how  distinguished  from  injunction.  The  writ 
of  mandamus  commands  a  thing  to  be  done;  the  writ  of  injunction 
restrains  the  doing  of  an  act ;  mandamus  is  a  legal  civil  proceeding ; 
the  remedy  by  injunction  is  solely  equitable. 

3. 'Mandamus,  §177* — when  order  objectionable  as  including 
injunctional  order.  An  order  of  mandamus  directing  a  municipal 
officer  to  issue  a  permit  of  a  motion  picture  which  also  provides  that 
'io  give  full  eflTect  and  force  to  the  process  and  mandamus  of  this 
court,  you  and  your  agents,  servants  and  employees  and  agents, 
servants  and  employees  of  the  City  of  Chicago  and  the  successor  in 
office  to  you,  are  hereby  restrained  and  commanded  to  refrain  from 

•See  minols  Notes  Oisett,  Vols.  XI  to  XV,  and  CnmiilatlTe  Quarterly,  same 
tepic  and  section  number. 
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Interference  In  the  exhibition  of  the  fllma  aforesaid  antfl  the  fnrtha 
order  of  this  court,"*  Is  objectionable  as  Including  Injunctlonal  pro- 
visions. 

Appeal  from  the  Circuit  Ck>urt  of  Oook  county;  the  Hem.  Riowam) 
S.  TxjTHiLL,  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1914.   Beversed.   Opinion  filed  November  1, 191& 

William  H.  Sexton,  for  appellants;  MAlk  M.  Kos- 
SHAK  and  Geobge  L.  Bekeb,  of  counsel. 

No  appearance  for  appellees. 

Mb.  Jxjstiob  Holdom  delivered  the  opinion  of  the 
court. 

The  Circuit  Court  awarded  a  writ  of  mandamus  in 
this  case  against  James  Gleason  as  (General  Superin- 
tendent of  Police  of  the  City  of  Chicago,  directing 
him  to  issue  a  permit  for  the  exhibition  of  a  motion 
picture  called  '^Magda,  A  Modem  Madam  X."  To 
the  mandamus  part  of  the  order  appellants  do  not 
complain.  They  do,  however,  complain  against  that 
part  of  the  order  which  is  in  its  terms  injunctional, 
and  they  moved  the  trial  court  to  expunge  it  from  the 
order,  which  motion  being  denied,  appellants  prose- 
cute this  appeal. 

That  part  of  the  order  said  to  be  erronc^ous  is  en- 
compassed within  the  following  words:  **And  to 
give  full  effect  and  force  to  the  process  and  mandamus 
of  this  court,  you  and  your  agents,  servants  and  em- 
ployees and  agents,  servants  and  employees  of  the 
City  of  Chicago  and  the  successor  in  office  to  you,  are 
hereby  restrained  and  commanded  to  refrain  from 
interference  in  the  exhibition  of  the  films  aforesaid 
until  the  further  order  of  this  court.*' 

The  part  of  the  so-called  mandamus  order  recited 
above  is  in  its  essence  and  purport  injunctional  It  is 
the  rule  in  this  and  other  jurisdictions,  where  the  dis- 
tinction between  law  and  equity  jurisdiction  obtains, 
that  mandamus  and  injunction  cannot  be  granted  in 
the  same  order  or  in  the  same  cause.    These  actions 
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are  separate  and  distinct  both  in  their  essence  and 
operation.  The  writ  of  mandamus  commands  a  thing 
to  be  done,  while  the  writ  of  injunction  restrains  the 
doing  of  acts  or  things.  Each  is  foreign  to  the  other 
and  has  its  separate  and  distinctive  functions.  The 
remedy  by  mandamus  has  no  equitable  function.  It 
is  a  legal  civil  proceeding.  The  remedy  by  injunction 
is  solely  equitable  and  is  jurisdictional  in  a  court  of 
equity  and  in  no  other  forum.  The  text  writers,  such 
as  Merrill  on  Mandamus  and  High  on  Extraordinary 
Legal  BemedieSy  are  in  accord  on  this  proposition,  and 
our  own  Supreme  Court  has  adhered  to  the  same  doc- 
trine. In  People  v.  Crabb,  156  111.  155,  it  was  directly 
held  that  a  mandamus  proceeding  is  an  action  at  law 
and  is  governed  by  the  same  rules  of  pleading  that  are 
applicable  to  other  actions  at  law.  In  Fletcher  v. 
TutOe,  151  ni.  41,  it  was  held  that  **  where  the  estab- 
lished distinctions  between  equity  and  common-law 
jurisdiction  are  observed,  injunction  and  mandamus 
are  not  correlative  remedies ' ' ;  and  in  volume  13,  Encyc. 
of  PL  and  Pr.,  491,  it  is  stated,  with  ample  supporting 
authority,  that  in  nearly  all  the  States  mandamus  is 
considered  a  common-law  remedy  and  is  held  to  have 
no  connection  with  equitable  jurisdiction,  and  it  is  also 
held  that  the  procedure  in  equity  is  not  applicable. 

The  order  appealed  from  being  erroneous  in  the 
particulars  above  pointed  out,  the  judgment  of  the 
Circuit  Court  is  reversed,  and  as  the  mandatory  part 
of  the  injunction  is  at  this  time  a  moot  question,  the 
cause  is  not  remanded 

Reversed. 
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DeviDe  v.  Chicago  aiy  Ry.  Ck).,  195  lU.  App.  304. 

John  F.  Devine,  Administrator,  AppeUee,  v.  Chicago 
City  Railway  Company,  Appellant. 

Gen.  No.  20,868.    (Not  to  be  reported  in  fnlL) 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon.  Richabo 
E.  BuBKE,  Judge,  presiding.  Heard  in  this  court  at  the  October  temi« 
1914.  Affirmed.  Opinion  filed  November  1,  1915.  Certiorari  denied 
by  Supreme  Court   (making  opinion  final). 

Statement  of  the  Case. 

Action  by  John  F.  Devine,  administrator  of  the 
estate  of  David  Kaufman,  plaintiff,  against  Chicago 
City  Eailway  Company,  defendant,  to  recover  damages 
of  defendant  for  negligently  causing  the  death  of  plain- 
tiff's  intestate.  From  a  verdict  and  judgment  for 
plaintiff  for  $3,000,  defendant  appeals. 

Plaintiff  contends  that  defendant's  car,  while  at  a 
standstill  and  taking  on  passengers,  suddenly  and 
without  warning  started  while  deceased  was  in  the 
act  of  boarding  it,  with  one  foot  on  the  running  board, 
causing  him  to  be  thro^vn  to  the  ground,  inflicting  in- 
juries from  which  he  shortly  thereafter  died. 

The  deceased  was  with  his  wife  and  other  friends, 
all  of  whom  were  boarding  the  car,  and  all  but  de- 
ceased succeeded  in  so  doing  without  accident.  All 
these  persons,  including  the  deceased,  were  in  dear 
view  of  the  conductor  and  their  purpose  of  boarding 
the  car  while  it  was  stationary  was  apparent. 

The  plaintiff 's  intestate,  at  the  time  of  suffering  the 
injuries  which  it  is  claimed  resulted  in  his  death,  was 
seventy-one  years  of  age.  An  autopsy  disclosed  that 
at  the  time  of  his  death  certain  of  his  internal  organs 
were  diseased,  including  his  heart,  kidneys  and  stom- 
ach. 

There  is  no  evidence  that  deceased  was  consciously 
suffering  from  any  fatal  malady  on  the  day  of  his 
death  or  that  he  had  complained  of  any  particular 
physical  distress.  At  the  time  of  the  accident  he  was 
going  about  his  usual  affairs  and  was  on  his  way  to 
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visit  at  the  house  of  a  friend.  His  widow  testifies  that 
he  had  not  been  recently  treated  by  a  medical  man  and 
had  not  taken  to  his  bed  on  account  of  sickness  for 
more  than  five  years  prior  to  his  death.  These  facts 
appear  from  her  testimony:  ** Before  this  accident 
my  husband  looked  well  and  seemed  perfectly  well. 
•  *  *  I  do  not  know  of  my  husband  being  under  the 
doctor's  care  before  this  accident  for  anything  except 
—I  guess  it  is  ten  or  fifteen  years  ago.  •  •  •  Be- 
fore this  accident  he  was  not  in  bed,  I  am  sure  not  in 
five  years,  for  any  cause.  *  * 

jABiEs  G.  Condon  and  Watson  J.  Ferry,  for  appel- 
lant; W.  W.  GuRLEY  and  J.  E.  Guilliams,  of  counsel. 

James  C.  McShane,  for  appellee. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Cabriers,  $476* — tohen  evidence  sufficient  to  support  verdict 
finding  negligence  in  starting  car.  In  an  actioq  against  a  street  rail- 
road company  to  recover  for  the  deatli  of  plaintiff's  intestate  alleged 
to  have  been  caused'  by  the  negligence  of  defendant's  servant  in 
starting  the  car  before  the  intestate  had  a  reasonable  opportunity  to 
board  it,  the  evidence  examined  and  held  to  support  a  finding  that 
defendant  was  negligent 

2.  Cabbiebs,  §367* — what  duty  owed  to  persons  hoarding  car. 
Where  persons  intending  to  board  a  street  car  are  in  clear  view  of 
the  conductor  and  their  purpose  of  boarding  the  car  while  it  is 
stationary  is  apparent,  it  is  the  duty  of  the  conductor  not  to  start 
the  car  until  all  of  them  are  safely  on  and  to  give  them  sufficient  time 
to  board  It 

3.  Cabbtkbs,  $476* — when  evidence  sufficient  to  show  that  negli- 
gence was  proximate  cause  of  death.  In  an  action  against  a  street 
railroad  company  to  recover  for  the  death  of  a  person  alleged  to 
have  been  caused  by  defendant's  negligence  in  starting  its  car  as 
deceased  was  attempting  to  board  it,  the  evidence  examined  and 
held  sufficient  to  support  a  finding  that  the  injury  resulted  by  the 
starting  of  the  car  was  the  proximate  cause  of  his  death  and  that 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Camulatlve  Quarterly,  same 
teple  and  section  number. 

Vol.  CXCV  20. 
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the  death  was  not  doe  to  diaeaseB  with  which  he  was  afflicted  at  the 
time  the  injury  was  received. 

4.  Eyidehcb,  §  887* — tohen  ewperVs  OT^km  at  to  comae  of  dmik 
admissible.  In  an  action  against  a  street  railroad  company  to  recover 
for  the  death  of  a  person  alleged  to  liave  been  caused  by  the  starting 
of  def^idant's  car  while  he  was  in  the  act  of  boarding  it,  where  it  is 
not  disputed  that  the  immediate  cause  of  death  was  edema  of  the 
lungs,  it  is  competent  for  an  expert  medical  witness  to  give  Uf 
opinion  as  to  the  cause  of  the  edemtu 

5.  Appbal  and  ebbob,  |1474* — wKet^  admission  of  evidence  mt 
ground  for  reversal.  The  admission  of  opinion  evidence  is  not  ground 
for  reversal  even  though  tiie  objection  thereto  is  well  founded,  wbien 
evidence  of  a  like  character  was  introduced  by  both  parties. 


Pasqualino  DeVincenzo,  Appellee,  v.  Ohicago  Bailways 

Company,  Appellant. 

Gen.  No.  21,020.    (Not  to  be  reported  in  fulL) 

Appeal  from  the  Oircuit  Oourt  of  Ck>ok  county ;  the  Hon.  Ricbabd 
8.  TuTHnx,  Judg^,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.  Beversed  with  finding  of  ftict  Opinion  filed  November 
1,1015. 

.    Stat^nent  of  the  Case. 

Action  by  Pasqualino  DeVincenzo,  by  his  next  friend, 
plaintiff,  against  Chicago  Bailways  Company,  de- 
fendant, to  recover  for  injuries  alleged  to  have  been 
received  by  being  struck  by  defendant's  car  while 
crossing  defendant's  track.  A  trial  before  court  and 
jury  resulted  in  a  verdict  and  judgment  for  $750,  from 
which  defendant  appeals.  ^ 

The  evidence  showed  that  plaintiff  was  struck  by  a 
car  of  defendant  while  he  was  crossing  on  or  near  the 
Sangamon  street  viaduct  from  the  east  to  the  west 
side  of  the  same.  The  accident  is  accounted  for  by 
plaintiff  as  due  to  dense  smoke  emanating  from  rail- 
road engines  passing  under  the  viaduct  which  obscured 
his  view  of  defendant's  car. 
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Tbe  People  ▼.  Fisher,  195  lil.  App.  307. 

Chables  L.  Mahonet  and  Fbank  L.  Kbiete^  for  ap- 
pellant ;  W.  W.  GuRLBY  and  J.  E.  GuiiiLiAMS,  of  counsel. 

Bolton  &  Mobiabty  and  John  B.  Calo,  for  appellee ; 
Maxjbicb  J.  Mobiartt  and  John  B.  Calo,  of  counsel. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

L  Stbebt  BAILB0AD8,  $  lH* — wHen  huraen  of  showing  due  care 
0%  plQiniiU  in  action  for  injury  at  crossing.  In  an  action  against 
a  street  railroad  company  to  recover  for  tnjnries  alleged  to  have 
been  received  by  being  stmck  by  defendant's  car  while  crossing 
defendant's  line  at  a  viaduct  over  a  railroad,  while  in  the  exercise 
of  dne  care  at  and  immediately  before  the  happening  of  the  accident, 
tlie  harden  is  on  the  plaintiff  of  allowing  by  preponderance  of  the 
evidence  that  he  was  in  the  exercise  of  such  care  regardless  of  any 
negligence  of  which  the  defendant  may  have  been  guilty,  where  the 
inability  of  plaintiff  to  see  the  car  is  claimed  to  liave  been  due  to 
dense  smoke  from  railroad  engines  passing  under  the  viaduct. 

2.  Stbeet  bailboads,  §  95* — what  degree  of  care  required  in  cross- 
ing track  where  vision  obscured.  One  crossing  a  street  railroad  on  a 
viaduct  over  a  railroad  when  the  track  is  obscured  by  d^ise  smoke 
from  steam  ^igines  is  required  to  exercise  caution  and  to  be  on  the 
lookout  for  the  approach  of  cars. 

S.  Stsbkt  bailboads,  §131* — when  evidence  sufficient  to  show 
negligence  in  crossing  track.  Evidence  examined  in  action  for  per- 
sonal injuries  through  being  struck  by  street  car,  and  held  to  show 
that  plaintiff  was  guilty  of  contributory  negligence  in  attonpting  to 
cross  tracks  where  they  were  obscured  by  smoke  from  a  nearby 
railroad. 


The  People  of  the  State  of  Illinois  ez  rel.  Haclay 
Hoyne,  State's  Attorney,  Appellant,  v.  Harry  M. 
Fudier,  Judge,  Appellee. 

Gen.  No.  21,753.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county ;  tiie  Hon.  Oscab  M. 
ToBBisoir,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1915.   Affirmed.    Opinion  filed  November  8,  1015. 

■   ■ ■ 

•Stc  nitooto  Notes  DIactI,  Vols.  XI  to  XV,  and  OmnulaUTo  Qimrtorij,  Hune 
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The  People  v.  Fisher,  195  111.  App.  307. 

Statement  of  the  Case. 

Action  by  the  People  of  the  State  of  Illinois  ex  reL 
Maclay  Hoyne,  Staters  Attorney,  plaintiff,  against 
Harry  M.  Fisher,  Judge  of  the  Municipal  Court,  in 
the  Circuit  Court  of  Cook  county,  praying  for  leave 
to  file  a  petition  in  mandamus  against  the  defendant, 
commanding  Mm  to  grant  leave  to  relator  to  file  a 
criminal  information  against  one  Jacob  L.  Kesner, 
charging  a  violation  of  section  24  of  the  General  Reve- 
nue Act  of  the  State  (J.  &  A.  If  9234).  From  an  order 
denying  such  petition,  plaintiff  appeals. 

Maclay  Hoyne,  for  appellant. 

RicHABD  S.  FoLSOM,  for  appellee;  John  E.  Fostbb, 
of  counsel. 

Mb.  Justicb  Baeeb  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Taxation,  §19*— AcI  of  1898  as  providing  new  syaiem  for 
a88€88ment  of  property.  The  Act  of  1898  (J.  &  A.  ff  9516-9576)  was 
intended  to  provide  a  new  system  for  the  assessment  of  property  and 
not  to  amend  the  General  Revenue  Act,  and  as  to  that  subject  it  is 
substantially  complete  in  itself,  constituting  an  entire  plan  for  making 
the  assessment 

2.  Statutes,  §146* — when  new  statute  prevails  over  old  one. 
Where  the  Legislature  frames  a  new  statute  upon  a  certain  subject- 
matter  with  an  evident  intention  to  revise  the  whole  subject-matter 
legislated  upon,  there  is  in  effect  a  legislative  declaration  that  what- 
ever is  embraced  in  the  new  statute  shall  prevail,  and  that  whatever 
is  excluded  is  discarded,  and  that  the  provisions  of  the  new  law  shall 
be  substituted  for  those  of  the  old. 

3.  Taxation,  §  19* — what  portions  of  general  revenue  law  are 
superseded  by  the  Act  of  1898,  The  language  of  section  55  of  the 
Act  of  1898  (J.  &  A.  1(9572),  providing  that  "all  the  provisions  of 
the  general  revenue  law  in  force  prior  to  the  taking  effect  of  this  act 
shall  remain  in  force  ♦  ♦  ♦  except  in  so  far  as  by  tills  act  is 
otherwise  expressly  provided,"  does  not  mean  that  every  section  of 

♦See  minots  Note*  Digest,  Vols.  XI  to  XV,  and  Ciimiilattve  Quarterly, 
topic  and  section  number. 
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the  general  revenue  law  in  force  prior  to  the  taking  effect  of  the  Act 
of  1898  shall  remain  in  force  unless  the  later  act  expressly  provides 
otherwise,  hot  also  means  that  wherever  the  later  act  legislates  on 
the  subject-matter  of  the  earlier,  the  earlier  act  shall  fall,  and  such 
legislative  intent  is  as  clearly  indicated  thereby  as  though  there 
were  an  express  provision  that  the  earlier  law  should  not  remain  in 
force. 

4.  Taxation,  §199* — when  statute  provides  penalty  for  refusal 
to  make  and  swear  to  schedule.  The  provision  in  the  Act  of  1898 
(J.  &  A.  f  9534)  that  on  the  refusal  of  a  person  to  make  and  swear  to 
a  schedule  of  his  property  for  taxation,  the  assessor  shall  list  his 
property  and  add  to  the  valuation  an  amount  equal  to  fifty  per  cent. 
of  such  valuation,  provides  a  penalty  for  such  refusal. 

5.  Statutes,  §  152* — when  statute  imposing  penalty  is  repealed  hy 
implication.  Where  there  are  two  statutes  imposing  a  penalty  i^nd 
the  penalty  Imposed  by  one  Is  not  the  same  as  that  Imposed  by  the 
other,  the  later  statute  repeals  the  earlier  by  Implication. 

^  Mandamus,  §  16* — when  petition  for  leave  to  apply  for  writ 
properly  denied.  Rev.  St.,  ch.  120,  sea  24  (J.  &  A.  If  9238),  providing 
that  one  required  by  law  to  list  personal  property  who  shall  refuse, 
Deglect  or  fail  when  requested  by  the  proper  assessor  to  do  so  shall 
be  guilty  of  a  misdemeanor,  held  repealed  by  implication  by  Act  of 
1896,  sec  19  (J.  &  A.  f  9534),  providing  that  on  the  refusal  of  a 
person  to  make  and  swear  to  a  schedule  of  his  property  therein 
required,  the  assessor  shall  list  his  property  and  add  to  the  valuation 
an  amount  equal  to  fifty  per  cent,  of  such  valuation,  and  hence  a 
petition  for  a  writ  of  mandamus  to  compel  a  Judge  to  grant  leave  to 
file  an  Information  charging  an  offense  under  the  act,  is  properly 
denied. 


Henry  J.  Beer,  Appellee,  v.  Maud  A.  Strode,  Appellant. 
Gen.  No.  21,924.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon.  Habbt  C. 
MoRAN,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  Ck^tober  term,  1915.  Appeal  dismissed.  Opinion  filed  November 
9, 1915. 


•See  minole  Note*  Dl^eet,  Vols.  XI  to  XV,  and  Cmnolative  Quarterly,  same 
topic  and  sectton  number. 
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National  Bank  of  Ck>mmerce  ▼.  Ghorcli,  195  IlL  Api».  810. 

Statement  of  the  Case. 

Action  of  forcible  detainer  by  Henry  J.  Beer,  plain- 
tiff, against  Mand  A.  Strode,  William  Strode  and  A.  J. 
Hastings,  defendants,  in  the  Circnit  Court  of  Cook 
county.  From  a  judgment  for  plaintiff  for  possession 
and  for  costs,  defendants  appealed.  But  one  defendant 
having  signed  the  appeal  bond,  plaintiff  moved  to  dis- 
miss the  appeal 

Sabath,  Staffobd  &  Sabath,  for  appellant. 

Oeobqb  F.  Bobmak,  for  appellee. 

Mb.  PBBsmiNG  JxjSTicB  Gbidlby  delivered  the  opinion 
of  the  court 


Abstract  of  the 

Appeal  and  ebbob,  §667* — toJien  bond  signed  by  one  of  several 
appellants  insufficient.  Where  an  appeal  to  the  Appellate  Oourt  Is 
prayed  by  three  defendants  and  allowed  by  the  Clrcalt  Goort  apon 
said  defendants  filing  an  appeal  bond,  a  bond  signed  by  only  one  of 
the  appellants  who  prayed  and  were  allowed  the  appeal  Is  defective, 
and  the  appeal  will  be  dismissed  on  motion  of  appellee,  as  the  right 
of  appeal  is  purely  statutory  And  appellants  must  strictly  comply  with 
the  order  of  the  court  granting  the  appeal,  In  order  to  entitle  them- 
selves to  the  rUfiit 


National  Bank  of  Oommerce,  Appellee,  v.  Normaii  W. 

Church,  Appellant. 

Oen.  No.  22,029.    (Not  to  be  reported  in  fnlL) 

Appeal  from  the  Municipal  Court  of  Chicago ;  the  Hon.  Ghablbs  A. 
Williams,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1915.  Appeal  dismissed.  Opinion  filed  Novem- 
ber 9, 1915. 

•See  miiiols  Notes  Dl^eet,  Vols.  XI  to  XV,  and  CamulatiTo  <|iiMierly, 
tople  and  eectton  number. 
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Doyle  et  aL  ▼.  Ck>D8ldine,  195  m.  App.  811. 

Statement  of  the  Case. 

Action  by  the  National  Bank  of  Commerce,  a  cor- 
poration, plaintiff,  against  Norman  W.  Chnrch,  de- 
fendant, in  the  Municipal  Court  of  Chicago.  From  a 
judgment  for  plaintiff  for  $10,817.33,  defendant  ap- 
peals. Plaintiff  moves  to  dismisa  the  appeal  on  the 
ground  that  the  appeal  bond  was  not  filed  in  time.    ' 

DnNNB  &  MuBPHY,  for  appellant. 

Rosenthal  &  Hamill,  for  appellee. 

Mb.  PBEsmiNG  Justice  Gbidlby  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

Appbal  and  ebrob,  §  671* — when  l)ond  /Oed  after  time  1n$ufflcient. 
An  appeal  bond  filed  and  approved  after  the  time  limited  for  snob 
filing  by  the  order  granting  the  appeal  Is  a  nnlllty,  and  the  appeal 
most  be  dismissed  unless  the  Judge  granting  the  appeal  shaU  before 
the  expiration  of  the  filing  time  make  an  order  extending  the  time, 
as  on  the  expiration  of  such  time  for  appeal  without  an  order  extend- 
ing the  tlme^  the  court  loses  Jurisdiction  of  an  appeal  in  the  cause. 


William  J.  Doyle  and  James  A.  Doyle,  Defendants  in 
Errori  v.  John  P.  Oonsidine,  Plaintiff  in  Error. 

Gen.  No.  20,732. 

1*  BiLLB  Ain>  NOTES,  1 834* — When  indorsee  may  sue  in  own  name, 
A  suit  may  be  brought  in  his  own  name  on  a  promissory  note  by  an 
Indorsee  who  received  it  in  due  course,  for  value  and  before  maturity. 

2,  Bills  and  notes,  §118* — when  reference  to  collateral  agree- 
ment does  not  affect  negotiability.  A  promissory  note  containing  the 
statement,  'This  note  is  given  In  accordance  with  a  land  contract  of 
even  date  between  B  and  G,**  is  negotiable  within  the  meaning  of  the 
Negotiable  Instruments  Act  (Hurd's  Rev.  St.,  di.  98,  sec.  21,  J.  &  A. 
17642),  which  provides  that  a  "promise  to  pay  is  unconditional 

•Bee  nihiols  Notes  DIseet,  Vols.  XI  io  XT,  aod  OomolattTe  QoMterij,  same 
teple  mad  •ectkm  number. 
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within  the  meaning  of  this  act  though  coupled  with  ♦,  ♦  •  a 
statement  of  the  transaction  which  gives  rise  to  the  instrument,*'  and 
an  action  may  be  maintained  thereon  by  any  holder  in  due  course. 
3.  Bills  and  notbb,  §  431* — when  evidence  of  collateral  agreement 
inadmUaihle,  If  a  note  be  negotiable,  evidence  of  the  contract  which 
gave  rise  to  the  note  is  incompetent  although  a  reference  be  made 
thereto  in  the  body  of  the  instrument. 

Error  to  the  Municipal  Ck)urt  of  Chicago;  the  Hon.  Joseph  P. 
Raffebty,  Judge,  presiding.  Heard  in  this  court  at  the  October  term. 
1914.    Affirmed.    Opinion  filed  November  15,  1915. 

C.  S.  O^Meara,  for  plaintiff  in  error. 

Thomas  B.  Lantry,  for  defendants  in  error. 

Mr.  Presiding  Justice  McSurely  delivered  the  opin- 
ion of  the  court. 

In  a  suit  on  a  promissory  note,  plaintiffs  had  judg- 
ment  for  $696.76,  which  defendant  says  should  be  re- 
versed because  (1)  the  suit  can  only  be  brought  in  the 
name  of  E.  H.  Bauch,  the  original  payee,  and  (2)  as 
the  note  contains  a  reference  to  a  **land  contract'*  it 
is  not  a  negotiable  instrument ;  and  also  it  was  error 
not  to  permit  defendant  to  show  what  was  done  under 
this  contract. 

As  to  the  first  point,  the  note  was  indorsed  by  Bauch 
and  plaintiffs  received  it  in  due  course  before  maftirity 
for  value ;  hence  they  properly  could  bring  suit. 

As  to  the  second  point,  the  note  says :  *  *  This  note 
is  given  in  accordance  with  a  land  contract  of  even 
date  herewith  between  E.  H.  Bauch  and  J.  P.  Consi- 
^dine.'*  By  the  Negotiable  Instruments  Act,  ch.  98, 
sec.  21  (J.  &  A.  ^  7642),  it  is  provided  that  a  "promise 
to  pay  is  unconditional  within  the  meaning  of  this  act, 
though  coupled  with  *  *  *  a  statement  of  the  trans- 
action which  gives  rise  to  the  instrument.'*  That  is 
this  case,  and  the  instrument  is  negotiable,  and  an  in- 
quiry into  the  contract  was  incompetent.  The  judg- 
ment is  affirmed. 

Affirmed. 

*8ee  Illinois  Notes  Digest,  Vols.  XI  to  XV.  and  Cumnlatlve  Qoarterly,  Mine 
topic  and  section  number. 
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R.  F.  Conway  Company,  Appellant,  v.  City  of  Chicagfo 

et  aL,  Appellees. 

Gen.  No.  20,822.    (Not  to  be  reported  in  full.) 

Appeal  f  rcHn  the  Circuit  Court  of  Cook  county ;  the  Hon.  Jesse  A. 
Baldwin,  Judge,  presiding.  Heard  In  this  court  at  the  October  term, 
1914.    Affirmed.    Opinion  filed  November  15, 1915. 

Statement  of  the  Case. 

Bill  by  B.  F.  Coliway  Company,  a  corporation,  plain- 
tiff, against  the  City  of  Chicago  and  others,  defend- 
ants, in  the  Circuit  Court  of  Cook  county,  to  restrain 
the  enforcement  of  and  to  determine  the  question  of 
liability  under  a  contract  for  constructing  a  public  im- 
provement. ^  From  an  order  dismissing  the  bill  for 
want  of  equity,  plaintiff  appeals. 

ToLMAN  &  Bedfield,  f  or  appellant. 

John  W.  Beckwith  and  Joseph  F.  Gbossman,  for 
appellees. 

Mb.  PBEsroiNG  Justice  McSubely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbob,  §  751* — when  facta  and  conclusions  in  order 
wot  reviewable.  An  order  dismissing  a  bill  for  want  of  equity  should 
not,  as  a  matter  of  proper  practice,  recite  facts  and  conclusions  from 
the  evidence,  and  on  appeal  such  facts  and  conclusions.  If  recited, 
are  not  before  the  Appellate  Court  for  review. 

2.  Injunction,  §72'* — when  enforcement  of  contract  not 
restrained.  A  contract  whereby  a  contractor  agrees  to  construct  a 
wooden  pavement  In  a  street,  and  as  a  guaranty  of  the  faithful  per- 
formance of  the  agreement  further  agrees  to  keep  the  same  In  a 
satisfactory  condition  for  a  term  of  years  without  additional  cost  to 
the  contractee,  Is  not  so  unreasonable  as  to  require  the  Interference 
of  a  court  of  equity  to  restrain  Its  enforcement,  for  the  reason  that 
a  guaranty  of  the  durability  of  an  Improvement  constructed  by  the 
guarantor  has  reference  not  only  to  the  materials  used  and  to  the 

^8«e  niinols  Not««  Diffe«t,  Tola.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topic  and  section  number. 
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work  done  bat  also  incladee  the  finished  product,  with  reference  to 
any  reasonable  and  probable  future  ose  thereof; 

8.  GonTBAOTS,  §169* — how  contract  for  improvement  con$true^ 
Where  a  contractor  as  a  guaranty  of  faithful  performance  of  a  con- 
tract to  construct  a  wooden  pavement  in  a  street  whereon  a  street 
railroad  is  maintained^  agrees  to  maintain  such  pavement  in  a  satis- 
factory condition  for  a  term  of  years  after  completion  without  addi- 
tional cost  to  contractee,  it  is  unreasonable  to  require  contractee  to 
continue  to  use  or  cause  to  be  used  on  such  street  the  same  tyi>e  of 
cars  used  at  the  time  the  improvement  was  constructed,  for  the 
reason  that  the  contract  must  be  deemed  to  have  been  made  with 
knowledge  of  and  reference  to  the  possibility  that  in  the  future  a 
different  and  heavier  type  of  cars  might  be  used  on  such  street, 
whose  added  weight  might  have  such  an  effect  on  the  soil  of  the 
street  as  to  cause  the  pavement  constructed  by  the  contractor  to  sink 
and  require  repair  under  the  contract 

4.  Contracts,  §175* — hoto  contract  for  improvement  construed. 
A  contract  whereby  a  contractor  agrees  to  construct  an  improvement, 
and  as  a  guaranty  of  the  faithful  performance  thereof  further  agrees 
to  maintain  the  same  in  a  satisfactory  condition  for  a  term  of  years 
after  completion,  without  additional  cost  to  contractee,  and  also 
agrees  that  contractee  may  retain  a  part  of  the  contract  price  during 
such  term  to  secure  such  performance,  is  not  a  contract  to  maintain 
a  local  Improvement  by  special  assessment,  although  contractee 
threatens  If  contractor  falls  to  maintain  the  Improvement  as  pro- 
vided by  the  contract,  contractee  will  cause  the  necessary  rQ;Hdr8  to 
be  made  and  apply  to  the  payment  therefor  the  amounts  retained 
under  the  contract 


In  re  Estate  of  Blae  E.  Pribyl,  Deceased 

Charles  E.  Wesely,  Claimant,  Plaintiff  in  Error,  y.  Es- 
tate of  Blae  E.  Pribyl,  Defendant  in  Error. 

Gen.  No.  20,834. 

1.  JuDGBS,  §^ — when  interchange  authorized.  Rev.  St,  di.  87, 
sec  245  (J.  &  A.  f  3294),  authorizes  judges  of  dty  courts  to  hold 
court  for  Glrcult  Court  judges  in  Cook  county. 

2.  Afral  ahd  ebbob,  §  1718* — when  question  of  oonstitutUmality 
of  statute  waived.    The  Appellate  Court  cannot  pass  on  the  validity 

«8m  nUnoto  NotM  Dlirett,  Tola.  XI  to  XV,  and  CnmuUitlTe  Q«irterlj» 
topic  And  MCtlon  nmnbcr. 
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ot  a  statute  for  the  reason  that  in  taking  an  appeal  to  that  court 
instead  of  to  the  Supreme  Court  all  constitutional  questiona  are 
waived  by  appellant. 

8.  Appeal  and  ebbob,  §714* — tchen  placita  sufflcient.  Where  a 
ludge  of  a  dty  court  holds  court  for  a  judge  of  the  Circuit  Court, 
although  it  would  have  been  well  if  the  placUa  had  stated  that  such 
Judge  of  the  dty  court  had  been  requested  to  hold  court  in  the 
Circuit  Court,  the  placita  is  not  fatall-*  defective  in  that  it  does  not 
•estate. 

4.  Pabbrt  and  child,  §45* — when  gift  presumed.  Improve- 
ments made  by  a  parent  on  the  property  of  a  child  are  presumed  to 
be  intended  as  a  gift  in  the  abs^ice  of  evidence  of  a  contract  or 
promise  of  the  child  to  pay  for  such  improvement,  or  of  a  statement 
for  such  work  rendered  to  her,  or  that  an  account  had  ever  been  kept 
betwe^  them  with  reference  to  the  work. 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  H.  Steblino 
PoMEBOY,  Judge,  presiding.  Heard  In  this  court  at  the  October  term, 
1914.    AfDrmed.    Opinion  filed  November  15,  1915. 

Q.  J.  Chott  and  Frank  H.  Culvbb,  for  plaintiff  in 
error. 

Benjamin  B.  Ejlhane  and  Danibl  P.  Tbudb,  for 
defendant  in  error.  ^ 

Mb.  Pbesidinq  Justice  McSurely  delivered  the  opin- 
ion of  the  conrt. 

A  claim  by  Charles  E.  Wesely  against  the  estate  of 
Mae  B.  Pribyl,  deceased,  was  dismissed  by  the  Pro- 
bate Court.  Upon  appeal  to  the  Circuit  Court  a  jury, 
as  instructed  by  the  court,  found  the  issues  for  the 
defendant.  Claimant  seeks  to  have  the  judgment  en- 
tered thereon  reversed. 

The  trial  judge  was  H.  Sterling  Pomeroy,  a  judge  of 
the  City  Court  of  Kewanee,  Henry  county,  Illinois, 
then  sitting  in  the  Circuit  Court  of  Cook  county,  and 
the  principal  point  urged  by  claimant  is  that  Judge 
Pomeroy  had  no  right  to  preside  in  the  Circuit  Court 
and  to  hear  the  case  at  bar. 

Section  245  of  chapter  37,  Rev.  St.  (J.  &  A,  IT  3294), 
clearly  seems  to  authorize  judges  of  city  courts  to  hold 

•8m  minoit  NotM  Direct,  Vols.  XI  to  XT,  And  CnmolattTe  Qoartetlj, 
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court  for  Circuit  Court  judges  in  Cook  county.    The 
section  reads  as  follows :  • 

**Such  judge^  may,  with  like  privileges  as  the  judges 
of  circuit  and  county  courts,  interchange  with  each 
other,  and  with  the  judges  of  circuit,  superior,  county 
and  probate  courts,  and  may  hold  court  for  each  other, 
and  for  judges  of  circuit,  superior,  county  and  probate 
courts,  and  perform  each  other 's  duties,  and  the  duties 
of  judges  of  circuit,  superior,  county  and  probate 
courts,  when  they  find  it  necessary  or  convenient. '* 

In  American  Car  d  Foundry  Co.  v.  HUl,  226  HI. 
227,  it  was  held  that  under  this  statute  a  judge  of  a 
city  court  was  qualified  to  preside  at  the  trial  of  a 
cause  in  the  Circuit  Court.  See  also,  opinion  in  White 
V.  Herhold,  182  111.  App.  477,  in  which  this  identical 
question  was  involved. 

We  cannot  pass  upon  the  validity  of  the  statute. 
Case  V.  City  of  Sullivan,  222  111.  56;  Rogers  v.  St. 
LouiS'Carterville  Coal  Co.,  254  HI.  104. 

It  is  not  fatally  defective  that  the  placita  did  not  re- 
cite that  Judge  Pomeroy  had  been  requested  to  hold 
court  in  the  Circuit  Court.  Upon  a  similar  point  the 
Supreme  Court  said  in  Reitz  v.  People,  77  HI.  518: 
**  It  would  have  been  well  the  placita  should  have  stated, 
*  holding  the  term  by  request  of  the  judge  of  the  23rd 
judicial  circuit,'  but  the  omission  does  not  render  the 
proceedings  void.'* 

The  claim  is  for  labor  and  materials  furnished  by 
claimant  in  building  a  porch  on  the  premises  owned  by 
Mae  E.  Pribyl,  who  was  his  daughter.  Testimony  was 
introduced  tending  to  prove  the  value  of  the  labor  and 
materials.  There  was  no  evidence  of  any  contract  or 
promise  by  Mae  E.  Pribyl  to  pay  her  father,  nor  any 
proof  that  a  statement  for  said  work  had  ever  been 
rendered  to  her,  or  that  there  had  been  any  account 
with  reference  thereto  kept  between  them.  No  claim 
therefor  was  made  until  nearly  three  years  after  the 
daughter  had  died. 
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It  was  decided  in  Maciejewska  v.  Jarzomhek,  243  111. 
136,  that  improvements  made  by  a  parent  on  the  prop- 
erty of  a  child  ate  presumed  to  be  intended  as  a  gift. 
Hence  it  was  not  error  for  the  court  herein  to  instruct 
the  jury  to  find  against  the  claimant.  The  judgment  is 
affirmed* 

Affirmed. 


Cole  Motor  Company,  Appellee,  v.  Centaur  Motor  Com- 
pany of  Illinois,  Appellant. 

Oen.  No.  20,946.    (Not  to  be  reported  in  full.) 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  J.  J. 
CooKE,  Judge,  presiding.  Heard  In  this  court  at  the  March  term, 
1915.    Beversed  and  remanded.    Opinion  filed  November  16,  1915. 

Statement  of  the  Case. 

Action  by  the  Cole  Motor  Company,  a  corporation, 
plaintiff,  against  the  Centaur  Motor  Company  of  Illi- 
nois, a  corporation,  defendant,  in  the  County  Court  of 
Cook  county,  to  recover  for  the  conversion  of  an  auto- 
mobile. From  a  judgment  for  plaintiff,  defendant' 
appeals. 

MiLLEB,  GoBHAM  &  Wales,  f  or  appellant. 

Walter  F.  Olds,  for  appellee. 

Mb.  Presiding  Justice  MoSurely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  I^STBUonoNS,  §85* — when  instruction  as  to  hurden  of  proof 
improper.  In  an  action  of  trover  to  recover  for  the  conversion  of 
an  antomobUe,  where  the  conversion  was  by  defendant's  agent,  an 

•See  miooit  Notes  Digest,  Tolt.  XI  to  XV,  And  OnmnlaUTe  Quarterly,  same 
toirte  and  section  number. 
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instmctlon  that  the  burden  was  on  the  defendant  to  show  by  a  pre- 
ponderance of  evidence  that  in  doing  the  acts  constituting  the  om* 
version  sach  agent  was  not  acting  for  defendant  is  erroneous. 

2,  Tbovib  and  convebsion,  S  47* — what  proper  mea$iire  of  dam- 
ages. In  an  action  to  recover  damages  for  the  conversion  of  an  auto- 
mobile, the  measure  of  damages  is  the  value  of  the  automoMle  at 
the  time  of  the  conversion. 

8.  Chattel  mobtuaqxs,  §224* — when  purcha$er  of  property 
charged  tcith  notice.  Where  a  chattel  mortgage  duly  recorded  pro- 
vides that  if  the  mortgagor  sells  or  assigns  the  mortgaged  prc^iertj 
the  mortgage  debt  shall  at  once  become  due  and  payable  '^withoot 
notice  to  any  one^"  and  that  the  mortgagee  in  such  case  at  its  option 
may  take  immediate  possession  of  the  mortgaged  property,  any  per- 
son claiming  title  to  the  mortgaged  property  under  tlie  mortgagor 
is  charged  with  notice  of  the  provisions  of  the  mortgage,  and  sodi 
person  taking  under  the  mortgagor  Is  not  entitled  to  notice  if  the 
mortgagee  exercises  its  option. 

4.  Tbovkb  Ain>  ooNVKEsiON,  §  86* — what  sufflctent  to  show  cowver- 
9iotk  Where  the  fticts  r^ed  upon  to  prove  a  conversion  are  that  an 
agent  of  defendant  negotiated  a  sale  of  the  property  converted,  and 
where  a  second  sale  of  such  property  took  place  the  same  day,  it  is 
unimportant  whether  the  conversion  took  place  at  the  first  or  second 
sale. 


Fred  Baith^  AppelleOi  v.  Fanners  ft  Traders  Baiik» 

Appellant. 

Gen.  No.  20|949. 

1.  JuDoyBRT,  §  110* — when  entry  by  default  improper.  It  Is  error 
to  enter  a  default  after  striking  the  affidavit  of  defense  without  first 
striking  the  pleas,  proper  practice  requiring  that  where  the  affidavit 
filed  with  the  plea  is  stricken,  the  plea  shall  be  ordered  stricken  for 
want  of  the  required  affidavit  before  entering  default 

2.  Ck>NFUCT  OF  LAWS,  §15* — What  law  governs  certifleaU  of 
deposit,  A  certificate  of  deposit,  made  in  a  foreign  State  by  a  bank 
of  that  State  and  payable  to  a  payee  in  that  State,  is  governed  by  the 
laws  of  such  foreign  State. 

8.  BvioENCB,  §7* — when  courts  do  not  take  fudicial  notice  of 
foreign  law.  Where  an  affidavit  of  defense  sets  up  a  defoise  grounded 
on  the  law  of  a  foreign  State,  where  the  contract  was  made  and  bj 

•Sm  minolfl  Not««  DiffMt,  Tols.  XI  to  XV,  And  Camaliitlvv  Qouttfly,  Mat 
topic  And  tectioii  number. 


n 


Chicago— F1R8T  Distbiot — ^Novbmbbb,  1915.    319 

Barth  v.  Farmers  and  Traders  Bank,  196  111.  App.  81& 

the  law  of  which  it  is  governed,  it  is  error  to  strike  the  plea  or  to 
attempt,  prior  to  the  trial,  to  determine  the  fact  of  the  law  of  snch 
foreign  State,  as  the  courts  do  not  take  judicial  notice  of  the  laws 
of  a  foreign  State,  but  such  laws  are  questions  of  fktct,  to  be  proved 
as  other  fktcts  are  proved. 

1  Affbai.  and  ebbob,  §1034* — when  judicial  notice  not  taken. 
The  same  rule  which  prevents  the  trial  court  from  determining  the 
law  of  a  foreign  State  before  proof  of  such  law  is  made  will  prevent 
the  Appellate  Court  from  determining  such  question  on  appeal  from 
the  decision  of  the  trial  court 

Ajftpeid  from  the  Superior  Court  of  Cook  county ;  the  Hon.  Clabencb 
N.  Goodwin,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.  Beversed  and  remanded.  Opinion  filed  November  15, 
1015. 

James  Bingham  and  Castle^  Willums,  Long  & 
Castle,  for  appellant. 

AdamSi  FoUiANSBEEy  EUwLEY  &  Shobey,  foT  appel- 
lee; Mitchell  D.  Follansbee,  Clyde  E.  Shobey  and 
John  E.  Gavin,  of  counseL 

Mb.  Pbesiding  Justice  McSubely  delivered  the 
opinion  of  the  court 

This  is  an  action  to  recover  upon  a  certificate  of  de- 
posit issned  by  the  defendant  to  the  Columbia  Casualty 
Company  in  the  sum  of  $2,500. 

The  first  count  of  the  declaration  declares  specially 
upon  the  certificate  of  deposit,  the  second  on  the  com* 
mon  counts.  To  the  declaration  was  attached  an  affi- 
davit showing  the  nature  of  plaintiff's  demand  and  the 
amount  due  him.  Defendant  filed  a  plea  of  nonassump- 
sit  and  several  special  pleas  together  with  an  affidavit 
of  defense.  By  order  of  the  court  this  affidavit  of  de- 
fense was  stricken  from  the  files  for  insufficiency  and 
leave  granted  to  file  an  amended  affidavit.  Subse- 
quently an  amended  affidavit  of  defense  was  filed  speci- 
fying the  nature  of  the  defense,  which  by  order  of  court 
was  stricken  from  the  files  and  default  entered  against 
defendant  for  want  of  an  affidavit  of  defense.    Dam- 

*8m  IlllB«i«  Not«t  DIrett*  Vols.  XI  to  XV,  and  Cmnniative  Qoarletljf  manm 
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ages  were  assessed  by  the  court  in  the  sum  of  $2,564.17, 
and  judgment  entered  against  the  defendant  for  that 
amount. 

Default  of  the  defendant  should  not  have  been  en- 
tered without  first  striking  the  pleas  from  the  ffles. 

Kearney  v.  County  of  Cook,  187  HI.  App.  435;  Mc- 
Donnell V.  Barter,  22  111.  28 ;  FUkins  v.  Byrne,  72  HI 
101;  New  York  Nat.  Exch.  Bank  v.  Reed,  232  111.  123; 
Cramer  v.  Illinois  Commercial  Men's  Ass'h,  260  HI. 
516.  The  proper  practice,  where  the  affidavit  filed  with 
the  plea  is  stricken  from  the  files,  is  to  order  the  plea 
stricken  for  want  of  the  required  affidavit.  After  this 
is  done  it  is  proper  to  enter  an  order  of  default. 

Defendant  by  its  amended  affidavit  specifies  as  de- 
fenses, among  other  things,  that  the  certificate  sued  on 
is  governed  by  the  laws  of  Indiana ;  that  it  is  non-nego- 
tiable as  an  inland  bill  of  exchange  under  the  laws  of 
Indiana  because  it  is  not  payable  in  a  bank  in  Indiana, 
not  payable  at  a  definite  and  certain  time,  and  is  pay- 
able in  current  funds  and  not  in  money ;  that  the  cer- 
tificate is  assignable  by  indorsement  under  the  statute 
of  Indiana,  and  on  such  transfer  successive  purchasers 
took  subject  to  defenses  and  equities ;  that  it  was  ultra 
vires  the  Columbia  Casualty  Company  to  invest  its 
funds  in  certificates  of  deposit  under  the  statute  of 
Indiana  under  which  it  was  organized,  and  that  it  was 
without  authority  to  indorse,  discount  and  deal  in 
same.  It  is  not  necessary  for  the  purposes  of  this  opin- 
ion to  note  the  other  matters  of  defense  appearing  in 
the  affidavit. 

The  certificate  of  deposit  sued  on  was  made  in  Indi- 
ana by  a  bank  of  that  State,  payable  to  an  Indiana 
corporation  in  the  State  of  Indiana,  and  is  therefore 
governed  by  the  laws  of  that  State.  There  seems  to 
be  no  controversy  as  to  this  proposition.  Evans  v. 
Anderson,  78  111.  558;  Walker  v.  Lovitt,  250  111.  543. 

If  the  law  of  Indiana  was  as  claimed  by  defendant, 
an  adequate  defense  was  presented  and  defendant  was 


Chicago — ^Fibst  Distmot — ^Novembeb,  1915.    321 

Barth  ▼•  Farmers  and  Trac(ers  Bank,  196  111.  App.  318b 

entitled  to  go  to  trial  upon  the  question  of  fact  as  to 
the  law  of  that  State.  The  trial  court  apparently  being 
of  the  opinion,  after  examinations  of  decisions,  that 
the  Indiana  law  was  not  as  claimed  in  the  aflSdavit  of 
defense,  struck  it  from  the  files.  In  so  doing  the  court 
committed  reversible  error.  What  the  law  of  another 
State  is  on  a  given  subject  is  a  question  of  fact,  to  be 
proved  as  other  facts  are  proved.  Milwaukee  d  St. 
P.  Ry.  Co.  V.  Smith,  74  111.  197;  Louisville,  N.  A.  <&  C. 
Ry.  Co.  V.  Shires,  108  111.  617.  In  volume  13  Amer.  & 
Eng.  Encyc.  of  Law,  page  1058,  appears  the  statement : 
"It  is  well  settled  that  the  courts  of  the  several  States 
do  not  take  judicial  notice  of  the  laws  of  the  other 
States  of  the  Union,  but  such  laws  are  matters  of  fact 
and  must  be  proved  as  other  facts  by  introducing  evi- 
dence thereof.^'  This  statement  is  supported  by  a 
very  large  number  of  citations  of  cases  from  almost 
every  State.  See  also  46  L.  E.  A.  (N.  S.)  footnotes  176, 
also  footnotes  in  25  L.  B.  A.  449.  In  Marshall  v.  Cole- 
man,  187  HI.  556,  582,  the  court  said:  *'The  laws  of 
foreign  countries  or  other  States  are  facts.'* 

It  was  just  as  erroneous  for  the  court  to  attempt  to 
ascertain  the  fact  as  to  the  Indiana  law  before  evi- 
dence thereof  was  Introduced  as  it  would  have  been 
to  have  attempted  to  determine  any  other  fact  set  out 
in  the  a£Sdavit  of  merits  before  evidence  of  such  fact 
was  before  the  court. 

The  same  rule  which  inhibits  the  trial  court  from  de- 
termining the  law  of  another  State  before  such  law 
has  been  introduced  in  evidence,  likewise  prevents  this 
court  from  passing  upon  the  question  as  to  what  the 
law  of  Indiana  is,  although  this  is  argued  at  length 
by  respective  counsel.  It  would  be  inconsistent  with 
our  holding,  as  above  stated,  for  us  to  do  so. 

For  the  error  indicated  the  judgment  is  reversed 
and  the  cause  remanded  for  trial. 

Reversed  and  remanded. 

Vol  CXCV  21. 
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Schupp  v.  State  Bank  of  Monticello,  196  IlL  A|^  S22. 

Robert  W.  Schnpp,  Appellee^  y.  State  Bank  of  Uonti- 

eellOi  AppeUant 

OexL  No.  20,951   (Not  to  be  reported  in  foil) 

Appeal  from  the  Superior  Coart  of  Cook  county ;  the  Hon.  Clabbrgi 
N.  Goodwin,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.  Reversed  and  remanded.  Opinion  filed  Novemb^  15, 
1915. 

Action  by  Robert  W.  Schupp,  plaintiff,  against  the 
State  Bank  of  Monticello,  defendant,  in  the  Superior 
Conrt  of  Cook  county. 

The  facias  in  the  above  entitled  case,  with  unimpor- 
tant differences,  are  similar  to  those  set  forth  in  Barth 
V.  Farmers  <&  Traders  Bank,  ante,  p.  318,  in  which  an 
opinion  was  filed  the  same  day,  and  present  the  same 
questions.  The  proceeding  held  to  be  reversible  error 
in  that  case  also  occurred  in  this,  and  the  reason  for 
reversing  and  remanding  in  that  case  is  applicable  to 
this  case. 

James  Binqham  and  Castlb,  Williams,  Long  & 
Castlb,  for  appellant. 

Adams,  Follansbeb,  Hawley  &  Shobey,  for  appel- 
lee; Mitchell  D.  Follaksbee,  Clyde  E.  Shobby  and 
John  B.  Gavin,  of  counsel. 

Mb.  Pbesidinq  Justice  McSubely  delivered  the 
opinion  of  the  court. 


Robert  W.  Schupp,  Appellee,  v.  State  Bank  of  Monti- 
cello,  Appellant 

Oen.  No.  20,963.    (Not  to  be  reported  in  fulL) 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon.  djkSKKim 
N.  Goodwin,  Judge,  presiding.  Heard  in  thia  conrt  at  the  October 
term,  1914.  Reversed  and  remanded.  Opinion  filed  NoTember  15^ 
1915. 
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Schnpp  v.  state  Bank  of  Montic^o,  195  IlL  App.  828. 

Statement  of  the  Case. 

Action  by  Bobert  W.  Schnpp,  plaintiff,  against  the 
State  Bank  of  Monticello,  defendant,  in  the  Superior 
Court  of  Cook  county. 

The  facts  in  the  above  entitled  case,  with  unimpor- 
tant differences,  are  similar  to  those  set  forth  in  Barth 
V.  Farmers  d  Traders  Bank,  ante,  p.  318,  in  which  an 
opinion  was  filed  the  same  day,  and  present  the  same 
questions.  The  proceeding  held  to  be  reversible  error 
m  that  case  also  occurred  in  this,  and  the  reason  for 
reversing  and  remanding  in  that  case  is  applicable  to 
this  case. 

James  Bingham  and  Castle,  WnjjAMS,  Long  & 
Castle,  for  appellant. 

Adams,  Follansbee,  Hawlei  &  Shobey,  for  appel- 
lee; MrrcHELL  D.  Follansbee,  Clyde  E.  Shobey  and 
John  E.  Gavin,  of  counsel. 

Mb.  PBEsmiNG  Justice  McSubely  delivered  the 
opinion  of  the  court. 


Bobert  W.  Schnpp,  Appellee,  y.  State  Bank  of  Monti- 
cello,  Appellant. 
Oen.  No.  20,992.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon.  Clabencb 
N.  QiQODwnXt  Judge,  preeiding.  Heard  in  this  court  at  the  October 
term,  1014.  Beversed  and  remanded.  Opinion  filed  November  15, 
1916. 

Statement  of  the  Case. 

Action  by  Bobert  W.  Schupp,  plaintiff,  against  the 
State  Bank  of  Monticello,  defendant,  in  the  Superior 
Court  of  Cook  county. 
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Missouri  state  Life  Ins.  Go.  v.  State  Bank  of  Monticello,  195  111. 

App.  324. 

The  facts  in  the  above  entitled  case,  with  nnimpor- 
tant  diflferexices,  are  similar  to  those  set  forth  in  Barth 
V.  Faril^3  d  Traders  Bank,  ante,  p.  318,  in  which  an 
opinion  was  filed  the  same  day,  and  present  the  same 
questions.  The  proceeding  held  to  be  reversible  error 
in  that  case  also  occurred  in  this,  and  the  reason  for 
reversing  and  remanding  in  that  case  is  applicable  to 
this  case. 

James  Bingham  and  Castle,  Wiluams,  Long  & 
Castle,  for  appellant. 

Adams,  Follansbee,  Hawley  &  Shorey,  for  appel- 
lee; Mitchell  D.  Follansbee,  Clyde  E.  Shobey  and 
John  B.  Gavin,  of  counsel. 

Mb.  PREsroiNG  Justice  MoSubbly  delivered  the  opin- 
ion of  the  court. 


State  Life  Insurance  Company,  Appellee,  v. 
State  Bank  of  Monticello,  Appellant. 

Gen.  No.  20,993.    (Not  to  be  reported  in  fulL) 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon.  Clabkhcb 
N.  Goodwin,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.  Reversed  and  remanded.  Opinion  filed  November  15, 
1915. 


Statement  of  the  Case. 

Action  by  the  Missouri  State  Life  Insurance  Com- 
pany, plaintiff,  against  the  State  Bank  of  Monticello, 
defendant,  in  the  Superior  Court  of  Cook  county. 

The  facts  in  the  above  entitled  case,  with  unimpor- 
tant differences,  are  similar  to  those  set  forth  in  Barth 
V.  Farmers  <&  Traders  Bank,  ante, p.. 318,  in  which  an 
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App.  325. 

opinion  was  filed  the  same  day^  and  present  the  same 
questions.  The  proceeding  held  to  be  reversible  error 
in  that  case  also  occurred  in  this,  and  the  feaison  for 
reversing  and  remanding  in  that  case  is  applicable  to 
this  case. 

James  Bikqham  and  Castle^  Williams,  Lokg  & 
Castle,  for  appellant. 

Adams,  Follansbeb,  Hawley  &  Shobey,  for  appel- 
lee; Mitchell  D.  Follansbbe,  Clyde  E.  Shobby  and 
John  B.  Gavin,  of  counsel. 

Mb.  Pbesidinq  Justice  MoSubely  delivered  the 
opinion  of  the  court. 


Missouri  State  Life  Insurance  Company,  Appelleei  v. 
State  Bank  of  Monticello,  Appellant. 

Cren.  No.  20,995.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon.  Glabence 
N.  Goodwin,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.  Beversed  and  remanded.  Opinion  filed  November  15, 
1915. 

Statement  of  the  Case. 

Action  by  the  Missouri  State  Life  Insurance  Com- 
pany, plaintiff,  against  the  State  Bank  of  Monticello, 
defendant,  in  the  Superior  Court  of  Cook  county. 

The  facts  in  the  above  entitled  case,  with  unimpor- 
tant differences,  are  similar  to  those  set  forth  in  Barth 
V.  Farmers  d  Traders  Bank,  ante,  p.  318,  in  which  an 
opinion  was  filed  the  same  day,  and  present  the  same 
questions.  The  proceeding  held  to  be  reversible  error 
in  that  case  occurred  also  in  this,  and  the  reason  for 
reversing  and  remanding  in  that  case  is  applicable  to 
this  ease. 
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Missonri  State  Life  Ins.  G6.  y.  State  Bank  of  MontlceUo,  195  IlL 

App.  326. 

James  Bingham  and  Castle,  Williams^  Long  & 
Castle,  for  appellant. 

Adams,  Follansbee,  Hawley  &  Shobey,  for  appel- 
lee; Mitchell  D.  Follansbee,  Clyde  E.  Shobby  and 
John  E.  Gavin,  of  counsel. 

Mb.  Pbesiding  Justice  McSubely  delivered  the  opin- 
ion of  the  court 


BUssouri  State  Life  Insurance  Company,  Appellee,  v. 
State  Bank  of  Monticello,  Appellant. 

Gen.  No.  20,997.    (Not  to  be  reported  in  fuU.) 

Appeal  from  the  Superior  Ck>iirt  of  Cook  county ;  the  Hon.  Glabkncb 
N.  Goodwin,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.  Beversed  and  remanded.  Opinion  filed  Noyember  16, 
1915. 

Statement  of  the  Case. 

Action  by  the  Missouri  State  Life  Insurance  Com- 
pany, plaintiff,  against  the  State  Bank  of  Monticello, 
defendant,  in  the  Superior  Court  of  Cook  county. 

The  facts  in  the  above  entitled  case,  with  unimpor- 
tant differences,  are  similar  to  those  set  forth  in  Barth 
V.  Farmers  <&  Traders  Bank,  ante,  p.  318,  in  which  an 
opinion  was  filed  the  same  day,  and  present  the  same 
questions.  The  proceeding  held  to  be  reversible  error 
in  that  case  occurred  also  in  this,  and  the  reason  for 
reversing  and  remanding  in  that  case  is  applicable  to 
this  case. 

James  Bingham  and  Castle,  Williams,  Loko  & 
Castle,  for  appellant. 

Adams,  Follansbee,  Hawley  &  Shobey,  for  appel- 
lee; Mitchell  D.  Follansbee,  Clyde  E.  Shobey  and 
John  E.  Gavin,  of  counsel. 
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App.  827. 

Mb.  Pbbsidinq  Justice  McSubely  delivered  the  opin- 
ion of  the  court 


Iftssonri  State  Life  Insurance  Company,  Appellee,  v. 
State  Bank  of  Monticello,  Appellant. 

,     Gen.  No.  20,999.    (Not  to  be  reported  in  full.) 

Appeal  fr<Hn  the  Superior  Court  of  Cook  county ;  the  Hon.  Clabbncb 
N.  QoGDWUf,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1014.  Beyeraed  and  remanded.  Opinion  filed  November  15» 
19ISw 

Statement  of  the  Case. 

Action  by  the  Missouri  State  Life  Insurance  Com- 
pany, plaintiff,  against  the  State  Bank  of  Monticello, 
defendant,  in  the  Superior  Court  of  Cook  county. 

The  facts  in  the  above  entitled  case,  with  unimpor- 
tant differences,  are  similar  to  those  set  forth  in  Barth 
V.  Farmers  d  Traders  Bank,  ante,  p.  318,  in  which  an 
opinion  was  filed  the  same  day,  and  present  the  same 
questions.  The  proceeding  held  to  be  reversible  error 
in  that  case  occurred  also  in  this  case,  and  the  reason 
for  reversing  and  remanding  in  that  case  is  applicable 
to  this  case. 

Jahes  Bingham  and  Castle,  Williams,  Long  & 
Castle,  for  appellant. 

Adams,  Follansbbe,  Hawley  &  Shobey,  for  appel- 
lee; Mitchell  D.  Follansbee,  Clyde  E.  Shobey  and 
John  E.  Gavin,  of  counsel. 

Mb.  Pbbsiding  Justice  McSubely  delivered  the  opin- 
ion of  the  court. 
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Missouri  state  Life  Ins.  Ck>.  y.  Gentrai  Bank,  195  111.  App.  328. 

Missouri  State  Life  Insurance  Company,  AppeUee,  v. 

Central  Bank,  Appellant. 

Gen.  No.  20|994.    (Not  to  be  reported  in  fnlL) 

Appeal  from  the  Superior  Goort  of  Ck)ok  county ;  the  Hon.  Culsmscz 
N.  Goodwin,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.  Reversed  and  remanded.  Opinion  filed  November  15, 
1916. 

Statement  of  the  Case. 

Action  by  the  Missouri  State  Life  Insurance  Com- 
pany,  plaintiff,  against  the  Central  Bank,  defendant, 
in  the  Superior  Court  of  Cook  county. 

The  facts  in  the  above  entitled  case,  with  unimpor- 
tant differences,  are  similar  to  those  set  forth  in  Barth 
V.  Farmers  <&  Traders  Bank,  ante,  p.  318,  in  which  an 
opinion  was  filed  the  same  day,  and  present  the  same 
questions.  The  proceeding  held  to  be  reversible  error 
in  that  case  occurred  also  in  this,  and  the  reason  for 
reversing  and  remanding  in  that  case  is  applicable  to 
this  case. 

James  Binqham  and  Castle,  Williams,  Long  & 
Castle,  for  appellant. 

Adams,  Follansbeb,  Hawley  &  Shobey,  for  appel- 
lee; Mitchell  D.  Follansbee,  Clyde  E.  Shobey  and 
John  E.  Gavin,  of  counsel. 

Mb.  Pbesiding  Justice  McSubely  delivered  the  opin- 
ion of  the  court. 


Phil  E.  Davant,  Appellee,  v.  Central  Bank,  Appellant 
Gen.  No.  20,996.    (Not  to  be  reported  in  fnlL) 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon.  Glabbncb 
N.  Goodwin,  Judge,  presiding.    Heard  in  this  court  at  the  October 
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Treadwell  v.  Central  Bank,  195  IlL  App.  329. 

tenn,  1914.    Beversed  and  remanded.    Opinion  filed  November  16, 
1915. 


Statement  of  the  Case. 

Action  by  Phil  E.  Davant,  plaintiff,  against  the  Cen- 
tral Bank,  defendant,  in  the  Superior  Court  of  Cook 
county. 

The  facts  in  the  above  entitled  case,  with  unimpor- 
tant differences,  are  similar  to  those  set  forth  in  Barth 
V.  Farmers  £  Traders  Bank,  ante,  p.  318,  in  which  an 
opinion  was  filed  the  same  day,  and  present  the  same 
questions.  The  proceeding  held  to  be  reversible  error 
in  that  case  occurred  also  in  this,  and  the  reason  for 
reversing  and  remanding  in  that  case  is  applicable  to 
this  case. 

James  Binqham  and  Castle,  Williams,  Long  & 
Castle,  for  appellant. 

Adams,  Follaksbee,  Hawley  &  Shobey,  for  appel- 
lee; Mitchell  D.  Follansbbb,  Clyde  E.  Shobey  and 
John  E.  Gavin,  of  counsel. 

Mb.  Pbesiding  Justice  McSubbly  delivered  the  opin- 
ion of  the  court. 


Cfharles  A.  Treadwell,  Appellee,  v.  Central  Bank,  Ap- 
pellant. 

Gen.  No.  20,998.    (Not  to  be  reported  in  fnlL) 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon.  Glabbitoe 
N.  G<xH>wiK,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.  Reversed  and  remanded.  Opinion  filed  November  15, 
1915. 
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Long  y.  Central  Bank,  195  111.  App.  330. 

Statement  of  the  Case. 

Action  by  Charles  A.  Treadwell,  plaintiff^  against 
the  Central  Bank,  def  endant,  in  the  Superior  Court  of 
Cook  county. 

The  facts  in  the  above  entitled  case,  with  unimpor- 
tant differences,  are  similar  to  those  set  forth  in  Barth 
V.  Fanners  d  Traders  Ba/nk,  ante,  p.  318,  in  which  an 
opinion  was  filed  the  same  day,  and  present  the  same 
questions.  The  proceeding  held  to  be  reversible  error 
in  that  case  occurred  also  in  this,  and  the  reason  for 
reversing  and  remanding  in  that  case  is  applicable  to 
this  case. 

James  Bingham  and  Castle,  Williams,  Lokq  & 
Castle,  for  appellant. 

Adams,  Follansbee,  Hawley  &  Shobey,  for  appel- 
lee; Mitchell  D.  Follansbee,  Clyde  E.  Shobey  and 
John  E.  Gavin,  of  counsel. 

Mb.  Pbesidino  Justice  McSubely  delivered  the  opin- 
ion of  the  court. 


William  H.  Long,  Appellee,  v.  Central  Bank, 

Appellant. 

Gen.  No.  21,000.    (Not  to  be  reported  in  full) 

Appeal  from  the  Superior  Gonrt  of  Cook  county ;  the  Hon.  Glabdici 
N.  Goodwin,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.  Reversed  and  remanded.  Opinion  filed  November  15, 
1915. 

Statement  of  the  Case. 

Action  by  William  H.  Long,  plaintiff,  against  the 
Central  Bank,  defendant,  in  the  Superior  Court  of 
Cook  county. 
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Quirk  y.  McDonnell,  196  111.  App.  831. 

The  facts  in  the  above  entitled  case,  with  unimpor- 
tant differences,  are  similar  to  those  set  forth  in  Barth 
V.  Farmers  <&  Traders  Bank,  ante,  p.  318,  in  which  an 
opinion  was  filed  the  same  day,  and  present  the  same 
questions.  The  proceeding  held  to  be  reversible  error 
m  that  case  occurred  also  in  this,  and  the  reason  for 
reversing  and  remanding  in  that  case  is  applicable  to 
this  case. 

James  Binqham  and  Castle,  Wiluams,  Long  & 
Castle,  for  appellant. 

Adams,  Follansbee,  Hawley  &  Shobey,  for  api)el- 
lee;  Mitchell  D.  Follansbee,  Clyde  E.  Shobey  and 
John  E.  Oavin,  of  counsel. 

Mb.  Pbesidinq  Justice  McSubely  delivered  the  opin- 
ion of  the  court. 


James  F.  Quirk,  Defendant  in  Error,  v.  Joseph  S. 

McDonnell,  Plaintiff  in  Error. 

Gen.  No.  21,056.    (Not  to  be  reported  in  fuU.) 

Error  to  the  Municipal  COnrt  of  Chicago ;  the  Hon.  Robebt  H.  Soott, 
Jndge,  presiding.  Heard  in  tliis  court  at  the  March  term,  1916. 
Affirmed.    Opinion  filed  Noyember  15  1915. 

Statement  of  the  Case. 

Action  by  James  F.  Quirk,  plaintiff,  against  Joseph 
S.  McDonnell,  defendant,  in  the  Municipal  Court  of 
Chicago,  to  recover  back  money  paid  under  an  agree- 
ment to  sell  real  estate  on  the  ground  of  default  by  the 
defendant  in  i>erformance  of  such  agreement.  The 
material  parts  of  the  agreement  are  as  follows: 

"That  if  the  party  of  the  second  part  shall  first 
make  the  payments  and  perform  the  covenants  herein- 
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after  mentioned  on  his  part  to  be  made  and  performed, 
the  said  party  of  the  first  part  hereby  covenants  and 
agrees  to  convey  and  assure  to  the  said  party  of  the 
second  part,  in  fee  simple,  clear  of  all  incimibrances 
whatever  by  a  good  and  sufficient  warranty  deed,  the 
lot,  piece  or  parcel  of  ground  situated  in  the  County 
of  Cook  and  State  of  Illinois,  known  and  described  as 
Lot  10  in  Block  6  in  Tolman  &  Tondelius  subdn.  of 
Lot  3,  otherwise  known  as  number  3949  S.  Artesian 
avenue,  and  the  said  party  of  the  second  part  hereby 
covenants  and  agrees  to  pay  to  the  said  party  of  the 
first  part  the  sum  of  Fourteen  Hundred  and  OOAOO 
Dollars  in  the  manner  following :   Three  Hundred  Dol- 
lars on  the  signing  of  this  agreement  and  assume  a 
One  Hundred  to  Seven  Hundred  Dollar  mortgage  or 
trust  deed  to  be  secured  against  the  property  due  in 
about  three  to  five  years  and  the  balance  of  the  pur- 
chase price  at  not  less  than  Fifteen  Dollars  per  month, 
payable  monthly  in  advance  on  the  fifteenth  day  of 
each  month  at  the  office  of  J.  McDonnell,  Chicago,  Illi- 
nois, with  interest  at  the  rate  of  six  (6%)  per  centum 
per  annum,  payable  semi-annually,  on  the  whole  sum 
remaining  from  time  to  time  unpaid,  and  to  pay  all 
taxes,  fire  insurance  assessments  or  impositions  that 
may  be  legally  levied  or  imposed  upon  said  land,  sub- 
sequent to  the  year  1913.   And  in  case  of  the  failure  of 
the  said  party  of  the  second  part  to  make  either  of  the 
payments,  or  any  part  thereof,  or  perform  any  of  the 
covenants  on  his  part  hereby  made  and  entered  into, 
this  contract  shall  at  the  option  of  the  party  of  the 
first  part,  be  forfeited  and  determined,  and  the  party 
of  the  second  part  shall  forfeit  all  payments  made  by 
him  on  this  contract,  and  such  payments  shall  be 
retained  by  the  said  party  of  the  first  part  in  full 
satisfaction  and  in  liquidation  of  all  damages  by  him 
sustained,  and  he  shall  have  the  right  to  re-enter  and 
take  possession  of  the  premises  aforesaid. 
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**Iii  consideration  of  the  premises  herein  mentioned 
the  said  J.  McDonnell  agrees  to  make  the  following 
repairs:  Straighten  and  side  the  basement,  build  two 
new  stairways,  one  in  front  and  one  in  rear,  fix  water 
pipe  in  basement,  build  2V^-foot  cement  walk  from  lot 
line  in  front  to  rear  steps. '^ 

To  reverse  a  judgment  for  plaintiff  for  Three  Hun- 
dred Dollars,  defendant  prosecutes  this  writ  of  error. 

Fbancis  a.  McDonnell,  for  plaintiff  in  error. 

LiTziNQEB,  McGuBN  &  Rbid,  f or  defendant  in  error ; 
Leonabd  G.  Beid,  of  counsel. 

Mb.  Pbesiding  Justice  MoSubelt  delivered  the 
opinion  of  the  court. 


Abstract  of  fhe  Decision. 

1.  Vbndob  akd  PT7BCHA8EB,  §  333* — whcn  evidence  ifMdmiaaible  in 
action  to  recover  back  purchase  price  payments.  Where  by  the  pro- 
ylflions  of  an  agreement  to  sell  real  estate  It  appears  that  vendor 
will  not  be  required  to  make  conveyance  for  a  period  of  more  than 
two  years,  testimony  as  to  the  reasonableness  of  or  the  time  taken 
by  vendor  to  perfect  his  title  is  irrelevant 

2.  Vendor  and  pubchaseb,  §  164* — when  purchaser  to  have  pos- 
session* An  agreement  to  sell  real  estate  wherein  it  is  provided  that 
vendor  shall  make  certain  repairs,  and  that  vendee  shall  pay  taxes 
and  other  assessments  before  conveyance,  evidences  an  intention  of 
the  parties  that  vendee  shall  have  possession  of  the  premises  before 
snch  conv^ance. 

3.  Vendor  and  pubchaseb,  §  164* — when  possession  to  he  given  in 
reasonable  time.  Where  an  agreement  to  sell  real  estate  shows  an 
int^tion  of  the  parties  that  vendee  shall  have  possession  before 
conveyance,  and  the  agreement  fixes  no  definite  time  when  snch 
possession  is  to  be  delivered  to  vendee,  the  law  implies  that  such 
possession  shall  be  delivered  within  a  reasonable  time. 

4.  Vendor  and  purchaser,  §164* — where  parol  agreement  as  to 
deUvery  of  possession  valid.  Where  an  agreement  to  sell  real  estate 
requires  that  possession  be  delivered  to  vendee  before  conveyance 
bat  fixes  no  time  for  such  delivery,  the  parties  may  validly  make  a 
parol  contract  as  to  what  shaU  be  deemed  such  reasonable  time. 

•0«e  HUnols  NotM  DIvett,  Voli.  XI  to  XV,  and  CnmulatiTe  Quarterly*  Mune 
topic  and  •ection  nomber. 
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5.  BviDBnoE,  §  350* — wfien  parol  evidence  of  ooUateral  qpreemetU 
admi89ihle.  Where  an  agreement  to  sell  real  estate  reqoires  that 
possession  be  delivered  to  vendee  before  conv^rance,  bat  fixes  do 
time  for  such  delivery,  parol  evidence  of  a  contract  fixing  each  time 
for  delivery  is  competent,  and  has  no  tendency  to  vary  the  teims 
of  a  written  instrument 

e.  Vbitdob  and  pubchaseb,  i  164* — when  deHay  in  deHvery  of  poM- 
Mession  unreaaonahle.  Where  an  agreement  for  the  sale  of  real  estate 
dated  Biarch  25th  gave  voider  a  period  of  more  than  two  years  in 
which  to  make  conveyance,  bnt  was  construed  to  require  delivery  of 
possession  to  v^idee  within  a  reasonable  time,  and  where  there  was 
evidence  of  a  verbal  agreement  to  deliver  sudi  possession  April  15th, 
a  finding  that  vendor  unreasonably  delayed  to  deliv^  such  possession 
held  warranted  by  the  evidence,  where  it  appeared  that  as  late  as 
Biay  18th  such  possession  had  not  been  delivered,  although  there 
was  evidoice  that  at  sudi  last  mentioned  date  vendor  had  not  per- 
fected his  title,  for  the  reason  that  under  the  agreem^it  the  time  f6r 
conveyance  and  the  time  for  delivery  of  possession  were  not  the  eame^ 
and  therefore  failure  to  perfect  title  did  not  excuse  v^idor  fdr  unrea- 
sonable d^y  in  delivering  possession  to  vendee. 


City  of  Chicago,  Defendant  in  Error,  v.  Jane  Doe, 
alias  Mrs.  Mary  Mets,  Plaintiff  in  Error* 

Oen.  No.  21,093.    (Not  to  be  reported  in  fnlL) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  B. 
Nbwoomeb,  Judge,  presiding.  Heard  in  this  court/at  the  Mardi  term, 
1915.   Affirmed.   Opinion  filed  November  15, 1915. 

Statement  of  the  Case. 

Prosecution  by  the  City  of  Chicago  against  Jane 
Doe,  alias  Mrs.  Mary  Metz,  in  the  Municipal  Court  of 
Chicago,  charging  defendant  with  being  the  keeper  of 
a  disorderly  house  in  violation  of  section  2019  of  the 
Chicago  Code.  To  reverse  a  judgment  of  convictioni 
defendant  prosecutes  this  writ  of  error. 

Chables  Hobgan,  for  plaintiff  in  error. 

*See  nilnoit  Note*  Digest*  Vols.  XI  to  XV,  »nd  CnmvlaaTe  Quarterly,  mum 
topic  and  section  niunber. 
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BiOHABD  S.  FoLSOM  End  Habbt  B.  Milleb^  for  de- 
fendant in  error ;  John  F.  Poweb,  of  counsel. 

Mb.  Pbesidinq  Justice  McSubely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  DisoBDBBLT  HOUSE,  { 1* — When  evidence  $ufflcieni  to  Muppari 
iudgmeni.  In  a  prosecatlon  chargiDg  defendant  with  being  the  keeper 
of  a  disorderiy  boose  in  violation  of  section  2019  of  the  Gbicago  Oode, 
evidence  held  snffid^t  to  prove  that  tbe  cbaracter  of  the  house  was 
within  the  language  of  the  ordinance. 

2:  DisoBDKBLT  HOUSB,  {  2* — When  evidence  suffloieni  to  Mhow  keep- 
ing. In  a  prosecution  wherein  defendant  was  charged  with  being  the 
keeper  of  a  disorderly  house  in  violation  of  section  2019  of  the 
Chicago  Oode^  evidence  held  sufficient  to  sustain  a  Judgment  of  con- 
vlctton* 


VL  0.  Oonlon,  Defendant  in  Error,  v.  Frank  Trenkhorst, 

Plaintiff  in  Error. 

Gen.  No.  21,128.    (Not  to  be  reported  in  full) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  J.  Suiu- 
VAN,  Judge,  presiding.  Heard  in  this  court  at  the  Bfarch  term,  1916. 
Affirmed.    Opinion  filed  November  15, 1915. 

Statement  of  the  Case. 

Action  of  tort  by  M.  C.  Conlon,  plaintiff,  against 
Frank  Trenkhorst,  defendant,  in  the  Municipal  Court 
of  ChicagOi  to  recover  for  injuries  to  plaintiff's  elec- 
tric car  caused  by  being  struck  by  defendant's  auto- 
mobile, alleged  to  have  been  negligently  operated.  To 
reverse  a  judgment  for  plaintiff,  defendant  prosecutes 
this  writ  of  error. 

Andbew  J.  Bedmond,  for  plaintiff  in  error. 

Ebek  F.  Bunyan,  for  defendant  in  error. 

•See  minole  Notes  Diireet,  Voli.  XI  to  XV,  »nd  CTumiilatlTe  Quarterly, 
topic  oBd  eectloo  nnmbcr. 
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The  People  v.  La  Salle  St  Trust  &  Sav.  Bank,  et  aL,  195  IlL  App.  336. 


Mb.  Pbesiding  Justice  McSubbly  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  AuTOMOBiLBs  AND  GABAOBs,  §2* — whcn  evidcncc  sufficient  to 
ihoto  negligence.  In  an  action  of  tort  to  recover  for  injuries  to  plain- 
tiiTs  electric  car  by  being  struck  by  a  6Q-horsepower  autooioblle 
weighing  5,000  pounds,  aUeged  to  have  been  negligently  operated  by 
defendant,  where  it  appeared  that  defendant,  going  south  at  a  rate 
of  speed  estimated  at  from  twenty-five  to  thirty  miles  an  hour,  turned 
west  at  a  speed  of  fifteen  miles  an  hour,  veering  towards  the  sooth 
side  of  the  street  into  which  he  turned,  so  as  to  strike  plaintilTB 
electric  car  which  was  running  east  on  the  same  street,  evidence 
held  to  warrant  a  finding  that  defendant  was  negligent,  although  he 
claimed  the  accident  was  due  to  his  attempt  to  avoid  striking  children 
who  were  on  the  cross  walk  as  he  turned,  as  the  evidence  warranted 
the  court  in  finding  that  the  cause  of  the  accident  was  defoidant's 
excessive  speed. 

2.  Damaqbs,  S  161* — when  verdict  for  injury  to  automoUie  not 
excessive.  In  an  action  of  tort  to  recover  for  damages  to  plaintiff's 
electric  car  due  to  defendant's  negligent  operation  of  an  automobile, 
a  finding  of  ^7.25  for  plaintiff  held  not  excessive  under  the  evidence. 


The  People  of  the  State  of  Illinois  ex  reL  James  J. 
Brady,  Auditor,  v.  La  Salle  Street  Trust  &  Savings 
Bank  et  al. 

William  C.  Niblack,  Receiver,  Appellee,  v.  John  A 
Cervenka,  Respondent,  Appellajit. 

Gen.  No.  21,729. 

1.  Banfb  and  banking,  §  23* — how  provision  for  distrHmOon  of 
proceeds  of  stockholders*  liability  construed.  That  portion  of  section 
11  of  the  Banking  Act  (J.  &  A.  V  683)  providing  that  the  amounts 
collected  by  the  receiver  of  an  insolvent  banking  corporation  from 
the  stockholders  thereof  shall  be  disbursed  in  the  same  manner  in 
which  its  assets  are  distributed,  is  not  necessarily  an  attempt  to  limit 
the  rights  of  creditors  as  against  stockholders  since,  while  both  assets 

*See  nilnols  Notes  Digest,  Vols.  XI  to  XY,  »nd  CmniilAtiTe  Qnaiterir* 
topic  and  section  number. 
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and  amounts  collected  from  stockholders  are  to  be  distributed  among 
creditors  as  tlieir  interests  may  appear,  it  does  not  follow  that  such 
distribution  shall  be  necessarily  pro  rata. 

2.  Statutes,  §38* — what  effect  of  partM  invalidity.  Even 
though  that  part  of  section  11  of  the  Banking  Act  ( J.  &  A.  f  683) 
which  provides  for  the  distribution  to  creditors  of  the  amounts  col- 
lected by  the  receiver  of  an  insolvent  banking  corporation  from  the 
stockholders  thereof  be  unconstitutional  as  an  attempt  to  limit  the 
rights  of  such  creditors  as  against  such  stockholders  to  a  pro  rata 
portion  of  the  amounts  collected  from  such  stockholders,  yet  the 
balance  of  such  section  is  not  thereby  rendered  invalid«  as  it  is 
complete  and  can  be  given  full  force  and  effect 

3.  BAif Ks  AiTD  BANKING,  §  23* — whcn  Order  to  receiver  to  enforce 
ttockholdcrs*  liability  proper.  On  a  bill  by  the  receiver  of  an  insol- 
vent banking  corporation,  filed  under  section  11  of  the  Banking  Act 
(J.  &  A.  f  683),  for  the  purpose  of  securing  a  dissolution  of  the  cor- 
poration, a  decree  entered  after  a  hearing  directing  such  receiver, 
among  other  things,  to  enforce  the  liability  of  stockholders  to  the 
corporation,  if  there  be  any  such  liability,  is  not  erroneous,  as  such 
section  provides  that  in  such  case  such  receiver  shall  "enforce  the 
liability  of  stockholders  to  creditors  as  provided  in  section  6  (J.  &  A. 
f  678)  of  this  Act/*  which  section  is  identical  in  its  terms  with  sec- 
tion 6  of  article  XI  of  the  Ck>nstitution  of  1870. 

4.  Banks  and  banking,  §  28* — when  creditor  restrained  from  en- 
forcing Mtockholders'  Uahilitv,  A  petition  by  the  receiver  of  an 
insolvent  banking  corporation  to  restrain  a  creditor  from  prosecuting 
actions  to  obtain  an  unjust  and  inequitable  advantage  over  other 
creditors  is  not  prematurely  brought,  where  it  appears  that  at  the 
time  the  bill  was  filed  there  was  a  necessity  of  enforcing  the  liabili- 
ties of  such  stockholders  on  behalf  of  all  the  creditors,  and  where  it 
further  appears  that  it  will  be  impracticable  for  such  receiver  to 

.  enforce  such  liability  prior  to  the  time  when  such  creditor,  unless 
restrained,  will  be  able  to  prosecute  such  suits  to  Judgment  and  to 
obtain  satisfaction  thereof. 

5.  iNJXTNcnoN,  §  332* — when  hond  not  essential.  Where  a  court 
which  has  assumed  Jurisdiction  of  the  entire  matter  of  the  affairs  of 
an  insolvent  banking  corporation  restrains  a  creditor  from  receiving 
an  undue  advantage  over  other  creditors,  no  bond  is  necessary. 

6.  Estoppel,  §  71* — when  creditor  cannot  maintain  suit  on  stock- 
holders* liaMlity,  Where  a  receiver  of  an  insolvent  banking  corpora- 
tion has  been  duly  appointed  and  a  creditor  has  filed  his  claim  with 
such  receiver,  and  indicated  a  willingness  to  submit  all  matters  con- 
nected with  his  claim  to  the  court,  he  is  precluded  from  taking  any 
steps  which  will  interfere  with  the  power  of  the  court  to  adjudicate 

•See  nUnolfl  Notes  Digest,  Vols.  XI  to  XV,  and  CnmnlatlTo  Quarterly,  same 
teple  and  section  nomber. 

Vol.  CXCV  22. 
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such  daim,  for  the  reascm  that  a  creditor  cannot  claim  the  beoeflt 
of  a  portion  of  a  decree  and  at  the  same  time  adopt  a  course  calcu- 
lated to  depriye  other  penons  similarly  situated  of  another  portloD 
of  its  b^eflts. 

Interlocutory  appeal  firom  the  Circuit  Court  of  Cook  county;  the 
Hon.  Fbbdebick  A.  Smith,  Judge,  presiding.  Heard  in  this  court  at 
the  October  t^rm,  1915.    Affirmed.    Opinion  filed  Noyember  15, 1915. 

YrNOEirr  D.  Wyman,  Chables  E.  Casfenteb  and 
Otto  W.  Jubgbns,  for  appellant. 

H.  T.  GiLBEBT,  for  appellee. 

Mb.  Pbesidinq  Justice  MgSubely  delivered  the  opin- 
ion of  the  Gonrt. 

By  this  appeal  John  A.  Cervenka,  api>ellant,  seeks 
to  have  reversed  an  order  enjoining  him,  until  the  fur- 
ther order  of  the  court,  from  prosecuting  suits  against 
stockholders  of  the  La  Salle  Street  Trust  &  Savings 
Bank  based  on  stockholders'  liability. 

The  record  in  the  case  shows  that  a  bill  was  filed  in 
conformity  with  section  11  of  the  Banking  Act  (J.  &  A 
1[  683)  by  the  People  of  the  State  of  Illinois  on  the  rela- 
tion of  James  J.  Brady,  Auditor,  against  the  La  Salle 
Street  Trust  &  Savings  Bank  and  its  stockholders,  for 
the  purpose  of  securing  a  dissolution  of  the  corpora- 
tion, a  winding  up  of  its  affairs,  and  a  distribution  of 
its  assets  among  its  creditors,  or  creditors  and  stock- 
holders, and,  if  necessary,  the  enforcement  of  the  lia- 
bility of  its  stockholders  to  its  creditors.  Upon  the 
filing  of  that  bill  the  court  appointed  WilUam  C. 
Niblack,  appellee  herein,  as  receiver  of  said  bank. 
Subsequently  a  hearing  was  had  and  a  decree  entered 
dissolving  the  corporation,  providing  for  the  conver- 
sion of  its  assets  into  money,  publication  of  notice  to 
creditors  to  present  their  claims,  and  for  such  other 
proceedings  as  the  court  might  find  necessary  for  the 
administration  of  the  assets  of  the  corporation  and  a 
complete  winding  up  of  its  affairs,  including  the  en- 
forcement of  the  liabilities,  if  any,  of  stockholders  to 
the  creditors. 
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After  the  entry  of  this  decree  appellant  filed  with 
the  receiver  his  claim  against  the  bank  for  $17|742.98. 
Prior  to  the  entry  of  the  decree  of  dissolntion,  appel- 
lant commenced  his  suit  as  a  creditor  of  the  bank 
against  John  F.  Jelke,  a  stockholder  at  the  time  the 
bank  suspended  business,  to  enforce  the  latter 's  stock- 
holder's liability;  and  after  the  entry  of  the  decree 
of  dissolution  and  after  he  had  filed  his  claim  with  the 
receiver,  appellant  commenced  actions  against  Edward 
Shearson  et  al.,  John  Bumham  &  Company  and  Fred- 
erick M.  Zeiler  et  al.,  to  enforce  their  respective  liabili- 
ties as  stockholders  on  account  of  stock  previously 
held  by  them  but  disposed  of  prior  to  the  susi)enBion 
of  the  bank  and  the  appointment  of  the  receiver. 

The  record  shows  that  the  assets  of  the  bank  are  in- 
sufficient to  the  extent  of  over  $1,500,000  to  satisfy  its 
liabilities  to  its  creditors.  It  also  shows  that  the  re- 
ceiver will,  as  soon  as  practicable,  apply  to  the  court 
to  ascertain  that  the  assets  of  the  Trust  &  Savings 
Bank  are  insufficient  to  discharge  its  entire  liability 
to  its  creditors  and  to  determine  the  amount  of  the  defi- 
ciency, and  thereupon  to  direct  the  receiver  to  proceed 
to  enforce  the  liabilities  of  the  stockholders  of  the 
bank  to  its  creditors,  but  that  it  will  be  impracticable 
for  him  to  procure  such  order  prior  to  the  time  when 
appellant  will  be  able  to  prosecute  his  suits  to  judg- 
ments. It  is  represented  that  if  appellant  is  permitted 
to  prosecute  his  suits  to  judgments  and  to  obtain  sat- 
isfaction thereof  he  will  thereby  secure  an  unjust  and 
inequitable  advantage  over  the  other  creditors  of  the 
bank  in  the  satisfaction  of  their  claims  against  it. 

Upon  the  above  showing  being  made,  the  court  en- 
tered its  restraining  order  against  appellant. 

It  is  said  that  so  much  of  section  11  of  the  Banking 
Act  ( J.  &  A.  1[  683)  as  authorizes  a  receiver  appointed 
theremider  to  proceed  to  collect  stockholders'  liability 
is  unconstitutional. 
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Section  6,  art.  XI,  of  the  Constitution  of  1870  is  as 
follows : 

**  Every  stockholder  in  a  banking  corporation  or 
institution  shall  be  individually  responsible  and  liable 
to  its  creditors,  over  and  above  the  amount  of  stock  by 
him  or  her  held,  to  an  amount  equal  to  his  or  her  re- 
spective shares  so  held,  for  all  its  liabilities  accruing 
while  he  or  she  remains  such  stockholder. ' ' 

The  Banking  Act  in  force  June  16,  1887,  sec.  6, 
sought  to  make  each  stockholder  liable  only  for  his 
ratable  share  and  no  more,  but  in  Dupee  v.  Swigert, 
127  111.  494,  it  was  held  that  such  legislation  was  in 
conflict  with  the  above  section  of  the  Constitution 
which,  as  stated  in  the  opinion,  made  every  stockholder 
liable  for  the  debts  of  the  bank  to  an  amount  equal  to 
twice  the  amount  of  the  stock  held  by  him,  leaving  the 
question  of  contribution  to  be  settled  among  the  stock- 
holders themselves. 

Section  11  of  chapter  16a  of  the  present  Banking 
Act  (J.  &  A.  II 683)  contains  the  following  provision: 

**When  it  shall  be  ascertained,  in  the  course  of  the 
administration  of  the  estate  of  a  bank  in  the  hands  of 
a  receiver  that  the  assets  of  the  bank  are  insufficient 
to  discharge  the  entire  liability  of  such  baiJk  to  its 
creditors,  and  when  the  amount  of  such  deficiency  is 
determined,  the  court  may,  in  its  discretion,  direct  the 
receiver  to  proceed  to  enforce  the  liability  of  the  stock- 
holders to  creditors  provided  in  section  6  of  this  Act ; 
and  when  so  directed,  such  receiver  shall  have  the 
power,  and  it  shall  be  his  duty,  to  take  such  action,  by 
suit  or  otherwise,  as  the  court  may  direct,  to  enforce 
such  liability  for  the  benefit  of  the  creditors  and  to 
disburse  to  creditors  the  amounts  collected  thereon, 
in  the  same  maimer  as  disbursements  are  made  to  cred- 
itors of  the  assets  of  the  bank.'* 

It  is  argued  that  as  the  Act  of  1887  attempted  to 
limit  the  liability  of  stockholders  to  a  pro  rata  share 
of  the  bank's  debts,  so  this  section  11 — ^and  especially 
the  provision  that  such  disbursements  are  to  be  made 
in  the  same  manner  as  the  assets — ^undertakes  to  limit 
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the  right  of  creditors  as  against  stockholders  to  a  pro 
rata  share  of  the  claims  against  the  stockholders.  It 
is  a  sufficient  answer  to  say  that  it  does  not  follow  that 
under  the  provision  for  disbursements  to  creditors  the 
amounts  collected  from  stockholders  shall  be  distrib- 
uted pro  rata  among  creditors.  .Both  the  assets  of  the 
bank  and  amounts  collected  from  stockholders  will  be 
distributed  among  the  creditors  as  their  interests  may 
appear.  Furthermore,  even  should  the  clause  of  this 
act  concerning  distribution  of  amounts  collected  from 
stockholders  be  unconstitutional,  the  entire  section 
would  not  be  invalid  as  the  remaining  part  is  complete 
and  can  be  given  full  force  and  effect. 

It  is  to  be  noted  that  section  11  provides  that  the  re- 
ceiver shall  proceed  **to  enforce  the  liability  of  the 
stockholders  to  creditors  provided  in  section  6  of  this 
Act,^*  and  section  6  ( J.  &  A.  ^  678)  referred  to  is  iden- 
tical in  its  terms  with  section  6,  art.  XI  of  this  Constitu- 
tion; so  that  the  order  to  the  receiver  in  this  case  to 
proceed  against  stockholders  is  in  complete  accord  with 
the  constitutional  provision. 

The  petition  for  an  injunction  was  not  premature. 
The  receiver's  petition  avers  that  the  assets  are  insuf- 
ficient to  satisfy  the  liabilities  by. over  $1,500,000, 
which  is  $500,000  in  excess  of  the  par  value  of  the 
bank's  entire  capital  stock.  This  allegation,  for  the 
purposes  of  this  appeal,  must  be  taken  as  true,  and, 
therefore,  the  necessity  of  enforcing  the  liabilities  of 
stockholders  is  established. 

There  is  no  merit  in  the  point  that  the  receiver  has 
not  been  duly  diligent. 

No  bond  is  necessary  when  a  court  having  assumed 
jurisdiction  of  the  entire  matter  restrains  a  creditor 
from  receiving  an  undue  advantage  over  other 
creditors. 

There  is  much  force  in  the  point  made  by  appellee 
that  when  appellant  filed  his  claim  with  the  receiver 
he  indicated  his  willingness  to  subniit  the  entire  matter 
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of  the  administration  of  the  bank's  assets  and  the 
winding  np  of  its  affairs,  including  the  enforcement 
of  stockholders'  liability,  to  the  court,  and,  therefore, 
he  is  precluded  from  taking  any  steps  which  would 
interfere  with  the  exercise  by  the  court  of  its  power 
to  do  anything  necessary  to  accomplish  this  purpose. 
He  cannot  claim  the  benefits  of  a  portion  of  the  decree 
while  at  the  same  time  adopting  a  course  calculated 
to  deprive  other  persons  similarly  situated  of  another 
portion  of  its  benefits.  The  interlocutory  order  is 
affirmed. 

Afflrmed. 


Pete  E[raki8  et  al.,  Defendants  in  Error,  v.  James  H. 

Hooper,  Plaintiff  in  Error. 

Gen.  No.  20,488.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Ck>nrt  of  Chicago; 'the  Hon.  Edwabd  T. 
Wade,  Judge,  presiding.  Heard  in  this  court  at  the  Biareh  term,  1915. 
Affirmed.    Opinion  filed  November  15, 1915. 

Statement  of  the  Case. 

Action  by  Pete  Krakis  and  others,  plaintiffs,  against 
James  H.  Hooper,  defendant,  in  the  Municipal  Court 
of  Chicago,  to  recover  on  a  verbal  agreement  for  the 
installation  of  a  sewer,  catch  basin  and  water-closet 
in  a  building  of  defendant.  To  reverse  a  judgment  of 
one  hundred  dollars  for  plaintiffs,  defendant  prose- 
cutes this  writ  of  error. 

James  H.  Hoopbb,  pro  se. 

No  appearance  for  defendants  in  error. 

Mb.  Justiob  Bakeb  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Decision. 

Assumpsit,  aotion  of,  9  89* — when  finding  sustained.  In  an  action 
to  recover  on  a  verbal  contract  to  install  a  sewer,  catch  basin  and 
water-closet  in  defendant's  building,  where  the  evidence  was  oon- 
fllcting,  evidmce  held  to  sustain  a  finding  of  one  hundred  dollars  tor 
plaintiffs. 


Thomas  McOivenii  Defendant  in  Error,  v.  Elizabeth 

Farkhilli  Plaintiff  in  Error. 

Gen.  No.  20,826.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Monicipal  Ck>nrt  of  Chicago;  the  Hon.  Fbank  H. 
Ghabam,  Judge,  presiding.  Heard  in  this  court  at  the  March  t^rm, 
1915.  Affirmed.  Opinion  filed  November  15,  1915.  Blearing  denied 
November  29,  1915. 

Statement  of  the  Case. 

Action  of  forcible  detainer  by  Thomas  McGivem, 
plaintiffy  against  Elizabeth  Parkhilly  defendant,  in  the 
Municipal  Court  of  Chicago.  To  reverse  a  judgment 
for  plaintiff,  defendant  prosecutes  this  writ  of  error. 
The  facts,  so  far  as  material,  are  as  follows: 

Defendant  was  in  possession  of  the  premises  in  ques- 
tion under  a  written  lease,  executed  by  plaintiff  and 
by  her,  for  one  year  ending  April  30, 1914.  She  testi- 
fied that  in  March  or  April  of  that  year  defendant 
asked  her  if  she  wanted  to  stay  another  year,  and  she 
said  yes,  she  wanted  a  lease  for  three  years;  that 
plaintiff  said  that  he  did  not  want  to  make  a  lease  for 
more  than  one  year,  but  then  said,  **I  will  give  you  a 
two  years'  lease,*'  and  that  she  said  ,**  All  righf ;  that 
defendant  delivered  to  her  May  1st  duplicate  instru- 
ments in  writing  in  the  form  of  leases  of  the  premises 
for  two  years,  in  the  body  of  which  plaintiff  is  named 

•8m  mtnols  Notes  IHffett,  Vols.  XI  to  XT.  and  CnmulatlTo  Qiuirterlj,  Mune 
tople  ami  M«tlon  niimbcr. 
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as  lessor  and  defendant  and  her  husband,  H.  J.  Park- 
hilly  as  lessees,  which  instruments  had  noi  been  signed 
by  any  one;  that  she  and  her  husband  signed  said 
instruments  about  a  week  after  May  1st ;  that  she  kept 
said  instruments  in  her  possession  and  did  not  tell 
plaintiff  that  she  or  her  husband  had  signed  the  same 
until  July  28th,  when  plaintiff  served  her  with  a  notice 
in  writing  that  he  had  elected  to  terminate  her  lease 
of  the  premises,  her  lease  and  tenancy  to  terminate 
August  31st,  and  notifying  her  to  surrender  possession 
of  the  premises  to  him  at  the  close  of  that  day;  that 
she  then  said  to  plaintiff,  **You  can  have  your  leases; 
they  have  been  signed. ' '  She  gave  as  a  reason  for  not 
informing  plaintiff  that  the  instruments  were  signed 
and  returning  the  same  to  him,  that  she  was  waiting 
to  see  what  he  would  do  about  dividing  the  store,  and 
admitted  that  the  dividing  of  the  store  and  the  leasing 
to  her  of  one-half  of  it  was  discussed  between  her  and 
plaintiff  after  May  1st. 

John  M.  Grimes,  for  plaintiff  in  error. 

W.  A.  Morbow,  for  defendant  in  error. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the 
court. 

Abstract  of  fhe  DecisioiL 

1.  Appeal  and  ebbor,  §  1174* — Koto  direction  of  verdict  reviewed. 
In  deciding  the  question  as  to  whetlier  tliere  was  error  in  the  direc- 
tion of  a  verdict  by  a  trial  court,  the  evidence  most  favorable  to  the 
party  against  whom  the  verdict  is  directed  must  be  taken  as  true, 
and  the  inferences  to  be  drawn  therefrom,  while  they  must  be  sudi 
as  may  be  fairly  made,  must  also  be  such  as  are  most  favorable  to  such 
party. 

2.  Landlord  and  tenant,  $  41* — ichen  lease  not  accepted.  In  an 
action  of  forcible  detainer,  where  it  appeared  that  defendant  received 
two  copies  of  a  proposed  lease  unsigned  by  lessor,  and  where  althoo^ 
defendant  signed  them,  she  did  not  notify  plaintiff  or  return  the 
leases,  and  where  it  appeared  that  after  the  date  of  the  leases  she 

•See  niinoifi  Notes  Dlffeat.  YOI0.  XI  to  XV,  and  CnmnlatlTe  Qvarlcrly. 
topic  and  section  number. 
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conversed  with  plaintiff  about  a  proposed  lease  which  was  different 
from  that  which  she  signed  and  retained,  held  that  such  conversation 
t^ds  to  show  tliat  defendant  did  not  regard  the  leases  signed  as 
bhiding  on  her. 

3.  Landlobd  and  tenant,  §  41* — when  unsigned  lease  not  binding. 
Leases  not  signed  by  lessor  but  delivered  to  and  signed  by  lessee  are 
not  within  the  rule  that  where  a  lease  contains  mutual  covenants 
and  is  executed  by  lessor  only  and  accepted  by  lessee  such  lease  id 
binding  on  the  lessee. 

4.  Landlord  and  tenant,  §  89* — what  is  status  of  tenant  holding 
over  under  void  lease.  A  verbal  agreement  for  a  lease  is  void  under 
the  statute,  and  tenant  holding  over  under  such  an  agreement  be- 
comes a  tenant  from  month  to  month. 

5.  Fbaud,  statute  of,  5  96* — when  part  performance  ineffective. 
At  law  part  performance  does  not  take  a  contract  out  of  the  Statute 
of  Frauds. 

6.  Landlord  and  tenant,  $  39* — when  transaction  mere  revocable 
offer  to  lease.  Where  a  lessor  sends  to  lessee  copies  of  a  proposed 
lease  not  executed  by  himself,  which  the  lessee  signs  and  retains  with- 
out notifying  the  lessor  of  her  acceptance  of  the  lease,  the  facts 
show  no  more  than  an  offer  on  the  part  of  lessor  to  make  a  lease; 
and  where  it  appears  that  the  lessor,  prior  to  notice  of  the  lessee's 
acceptance  of  the  lease,  gave  defendant  notice  to  quit,  such  notice 
in  legal  effect  anoounts  to  a  withdrawal  of  the  offer. 

7.  Landlord  and  tenant,  S  41* — when  lease  not  accepted  by  lessee. 
Where  a  lessor  sends  to  a  lessee  copies  of  a  proposed  lease  which 
the  lessee  ^signs  and  retains  without  notifying  the  lessor,  pending 
action  of  the  lessor  on  a  request  for  a  lease  containing  different 
terms,  there  was  no  valid  acceptance  of  the  proposed  lease  so  as  to 
bind  the  lessor,  as  the  lessee's  assent  thereto  was  merely  mental. 

8.  Landlord  and  Tenant,  §41* — When  lease  not  accepted,  tcithin 
reasonable  time.  Where  a  lessor  sends  to  a  lessee  copies  of  a  pro- 
posed lease  which  was  dated  May  1st,  and  the  lessee  did  not  notify  the 
lessor  of  her  acceptance  of  such  lease  until  July  28th,  held  that  the 
acceptance  was  not  made  within  a  reasonable  time. 

9.  Contracts,  $  40* — what  is  effect  of  failure  to  accept  promptly. 
Where  an  offer  to  make  a  contract  is  not  accepted  within  a  reason* 
able  time,  the  offerer  may  regard  the  offer  as  rejected. 

10.  Forcible  entry  and  detainer,  §  50* — who  not  a  necessary 
party.  In  an  action  of  forcible  detainer,  where  the  contract  was 
verbal  and  between  plaintiff  and  defendant  alone,  a  Judgment  for 
plaintiff  held  not  erroneous  in  that  defendant's  husband  was  not 
joined  as  party  defendant,  where  it  did  not  appear  that  the  husband 
was  ev^  in  possession  of  the  premises  of  which  possession  is  sought. 

•See  nilDols  Notes  Digest,  Vols.  XI  to  XV,  and  CmniUative  Quarterly,  same 
topk  and  eectlOB  number. 
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Emma  M.  O'Brien,  Defendant  in  Error,  v.  Thomas  F. 
0  'Brien  and  Charlotte  0  'Brien,  Plaintiffs  in  Error. 

Gen.  No.  20,838. 

1.  FoBoiBLE  BNTBT  AND  DETAINER,  S  25* — When  eQuitahle  defeiMefict 
considered.  An  action  of  forcible  detainer  is  an  action  at  law,  and  an 
equitable  defense  cannot  be  set  np  to  such  an  action. 

2.  Trial,  $33* — when  postponement  pending  determination  of 
injunction  suit  properly  denied.  A  motion  in  an  action  at  law  to  po6^ 
pone  the  trial  pending  the  determination  of  a  proceeding  in  chanc^y, 
held  properly  denied  where  it  appeared  that  defendant  had  filed  a 
bill  praying  for  an  injunction  to  restrain  the  prosecution  of  such 
action  on  purely  equitable  grounds,  but  where  such  injunction  had  not 
been  obtained  when  the  motion  was  made;  for  the  reason  that  the 
mere  fact  that  a  bill  had  been  filed  to  restrain  the  prosecution  of  an 
action  at  law  does  not  of  itself,  without  a  restraining  order,  entitle 
a  defendant  to  a  continuance  of  the  action  at  law,  nor  will  the  court 
of  law  postpone  trial  of  the  action  to  await  action  of  the  court  of 
chancery  on  the  bill  for  an  injunction. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Frank  H. 
Graham,  Judge,  presiding.  Heard  in  this  court  at  the  Octob^  term, 
1914.   Aflirmed.   Opinion  filed  NoTember  15, 1915. 

John  S.  Dobnblaseb^  for  plaintiffs  in  error. 

Aldbn,  Latham  &  Young,  for  defendant  in  error; 
Chaeles  Mabtin,  of  counseL 

Mb.  Justice  Baeeb  delivered  the  opinion  of  the  court 

This  writ  of  error  brings  in  review  a  judgment  of 
the  Municipal  Caurt  for  the  plaintiff  in  an  action  of 
forcible  entry  and  detainer. 

The  evidence  shows  that  plaintiff  had  a  legal  title 
to  the  premises  in  question  and  was  rightfully  in  pos- 
session until  the  defendant,  Thomas  F.  0  'Brien,  with- 
out her  consent  took  possession  of  a  portion  thereof. 
He  filed  a  bill  in  chancery  to  have  a  trust  in  the 
premises  declared  and  for  an  order  restraining  the 
prosecution  of  the  forcible  detainer  suit,  but  procured 
no  restraining  order  in  the  chancery  suit.  Defendant 
moved  in  the  Municipal  Court  to  postpone  the  trial 

•Bee  Illinois  Notct  Dlffeet,  Vols.  XI  to  XV.  and  CnmnlatlTo  Qaartorljr.  wmmt 
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until  the  motion  for  an  injunction  was  disposed  of ,  and 
contends  here  that  the  court  erred  in  denying  his 
motion.  The  grounds  of  relief  alleged  in  the  bill  were 
equitable  and  cognizable  only  in  a  court  of  chancery. 
An  action  in  forcible  detainer  is  an  action  at  law  and 
an  equitable  defense  cannot  be  set  up  in  such  action. 
A  court  of  law  will  not  postpone  the  trial  of  a  cause  to 
await  the  decision  of  a  court  of  chancery  on  a  motion 
for  an  injunction  to  restrain  the  prosecution  of  the 
action.  If  defendant  has  an  equitable  def ense,  he  must 
obtain  an  injunction  from  the  court  of  chancery  to 
restrain  the  prosecution  of  the  action;  but  the  mere 
filing  of  a  biU  does  not  entitle  such  a  defendant  to  a 
continuance  of  the  common-law  action. 

The  other  grounds  of  defense  urged  are  without 
merit.  The  court  properly  gave  judgment  for  the 
plaintiff  and  the  judgment  is  affirmed. 

Affirmed. 


Clarence  D.  Moon  et  aL,  Appellees,  y.  Einzer  Constmc- 

tion  Company,  Appellant. 

Gen.  No.  20,974.    (Not  to  be  reported  in  fulL) 

Appeal  from  the  Superior  Ck>art  of  Ck>ok  county ;  the  Hon.  BfAzznn 
SLU88EB,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.  Beveraed  with  finding  of  fact  Opinion  filed  November  16^ 
191&    Bdieaiing  denied  November  29,  1915. 

Statement  of  the  Case. 

Action  by  Clarence  D.  Moon  and  others,  plaintiffs, 
against  the  Kinzer  Constrnction  Company,  a  corpora- 
tion, defendant,  in  the  Superior  Court  of  Cook  county, 
to  recover  on  an  alleged  verbal  contract  to  pay  for 
hauling  material.  From  a  judgment  for  plaintiffs 
for  $7,646.87,  defendant  appeals. 

John  A.  Bloomingston^  for  appellant. 
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BuELL  &  Abbey  and  Fbed  W,  Bentlby,  for  appellees. 
Mb.  Justice  Baeeb  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

Assumpsit,  action  of,  $89* — token  evidence  inaufflcient  to  sluno 
contract.  In  an  action  to  recover  on  an  alleged  verbal  contract  to 
pay  for  hanling  material,  evidence  examined  and  held  insufficient  to 
prove  the  contract  alleged. 


T.  W.  Schnlze,  trading  as  T.  W.  Schnlze  &  Company, 
Defendant  in  Error,  v.  J.  S.  Parrish,  Plaintiff  in 
Error. 

Oen.  No.  21,052.    (Not  to  be  reported  in  fnlL) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edwabd  T, 
Wade,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1915.    Reversed  and  remanded.    Opinion  filed  November  15,  1015. 


Statement  of  the  Case. 

Action  by  T.  W.  Schnlze,  trading  as  T.  W.  Schulze 
&  Company,  plaintiff,  against  J.  S.  Parrish,  defendant, 
in  the  Municipal  Court  of  Chicago,  to  recover  broker's 
commissions  for  negotiating  an  exchange  of  real  estate 
of  defendant  for  other  real  estate  owned  by  a  third 
person.  To  reverse  a  judgment  for  plaintiff  for 
$92.50,  defendant  prosecutes  this  writ  of  error. 

Maktin  L.  WHiBORN,  for  plaintiff  in  error ;  John  W. 
Sutton,  of  counsel. 

No  appearance  for  defendant  in  error. 

Mr.  Justice  Bakeb  delivered  the  opinion  of  the  court 

*S««  Uliaola  Notet  Digest,  Vols.  XI  to  XV,  and  CnmnlatlTe  Qiuirterlr, 
topic  and  section  number. 
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Abstract  of  the  Decision. 

Bbokebs,  S  71* — when  judgment  for  plaintiff  improper.  In  an  action 
to  recoYer  broker's  commissions  for  negotiating  an  exchange  of  real 
estate,  where  the  affidavit  of  claim  is  for  '*the  usual,  ordinary  and 
customary  brokerage  commission,"  but  where  the  eyidence  for  plain- 
tiff showed  that  there  was  a  special  agreement  as  to  the  rate  of 
commission  to  be  paid  plaintUf  by  defendant,  held  error  to  stop  de- 
fmdant  in  his  testimony  and  to  refuse  to  allow  him  to  continue  or 
to  hear  his  other  witnesses  and  to  announce  a  finding  and  Judgment, 
where  defendant  testified  that  the  agreement  was  that  defendant 
Bhoold  not  be  liable  for  plaintilTs  commissions  but  should  obtain 
them  from  the  other  party  to  the  exchange. 


atj  of  ChicagOi  Defendant  in  Errori  y.  Joseph  Smith, 

in  Error. 


Gen.  No.  21,111.    (Not  to  be  reported  in  fnU.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Fbank  H. 
Gbaham,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1915.    Affirmed.    Opinion  ffied  November  15,  1915. 

t 

Statement  of  the  Case. 

Prosecution  by  the  City  of  Chicago  against  Joseph 
Smith,  defendant,  in  the  Municipal  Court  of  Chicago, 
charging  defendant  with  a  violation  of  section  2012  of 
the  Bevised  Municipal  Code  of  Chicago.  To  reverse 
a  judgmeM  of  conviction  and  the  assessment  of  a  fine 
of  two  hundred  dollars  against  defendant,  defendant 
prosecutes  this  writ  of  error. 

A.  L.  Williams,  for  plaintiff  in  error. 

John  W.  Bbokwith  and  Albert  J.  W.  Appbll,  for 
defendant  in  error. 

Mb,  Justice  Bakeb  delivered  the  opinion  of  the  court. 

^8ee  minolt  Notes  Digest,  VoU.  XI  to  XV,  and  CiuniilatlTe  Qwurterly,  Mune 
topir  and  section  number. 
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Abstract  of  the  Decision. 

1.  Gbiminal  law,  939* — what  is  effect  of  appearance,  Wbeie, 
defendant  in  a  criminal  case  appears  and  submits  the  case  to  tbe 
court,  the  only  qnestion  is  whether  defendant  is  guilty  as  charged, 
and  in  such  case  the  facts  relating  to  his  arrest  are  InomaterlaL 

2.  MuirioiPAL  COBPOBATION,  $  868* — token  complaitU  for  vtolaUMg 
ordinance  states  single  offense.  A  complaint  under  section  2012  of 
the  Reyised  Municipal  Code  of  Chicago,  charging  a  violation  of  tbe 
ordinance,  in  that  defendant  "did  make^  aid,  countenance  and  asglst 
in  making  an  improper  noise,  riot,  disturbance,  breach  of  the  peace 
and  diversion  tending  to  a  breach  of  the  peace,"  charges  a  sintfe 
offense  only,  and  is  not  a  blanket  complaint 


Mabel  Frances  Paulin,  Defendant  in  Error,  v.  William 

A.  Paulin,  Plaintiff  in  Error. 

Gen.  No.  19,646. 

1.  DnroBOB,  S 106*— 4r^ien  aUmony  decree  ftnaL  Althougji  a  deeroe 
for  alimony  may  be  varied  by  the  court  which  renders  it,  yet  where 
such  a  decree  divorces  the  parties,  decrees  alimony  and  settles  tbe 
question  of  the  custody  of  a  child  of  the  marriage,  it  is  final  until 
changed  by  the  court  rendering  it,  and  final  as  to  ev&ry  other  court 

2.  DivoBOE,  S133* — when  foreign  alimony  decree  enforceable.  A 
decree  for  alimony  rendered  by  the  courts  of  a  foreign  State  is  within 
the  application  of  the  full  faith  and  credit  clause  of  the  Constitution 
of  the  United  States,  which  confers  jurisdiction  to  enforce  audi 
decree  upon  the  courts  of  the  States  other  than  that  by  whose 
courts  the  decree  was  rendered,  provided  the  decree  sought  so  to  be 
enforced  is  final  and  not  temporary  in  its  nature. 

8.  Divorce,  S  132* — when  action  lies  on  alinumy  decree.  Where  a 
decree  for  alimony  finds  a  sum  of  money  to  be  due  and  orders  it  to 
be  paid  absolutely  and  at  all  events,  and  not  upon  any  contlng»K*y« 
such  sum  becomes  by  the  force  of  the  decree  a  debt,  liquidated,  fixed 
and  certain,  and  completely  within  the  rules  which  permits  actions 
at  law  to  be  brought  on  decrees,  notwithstanding  the  fact  that  tiie 
decree  relied  on  may  order  things  other  than  the  payment  of  mon^ 
to  be  done. 

4.  DivoBCE,  i132*^-wh€n  Municipal  Court  has  furisdiction  over 
action  on  alimony  decree.    An  action  to  recover  mon^  found  to  be 

*8ee  nilnols  Notes  DIsest,'  YOI0.  XI  to  XT,  and  CnmolatlTe  Qnarterlj. 
topic  and  soetlon  number. 
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doe  by  a  decree  for  alimony  is  a  ciTil  action,  and  within  the  Inrisdic* 
tion  of  the  Municipal  Court  of  Chicago  as  a  fourth-class  action. 

S.  Municipal  Coubt  of  Chicago,  S  13* — when  affidavit  of  defense 
properly  stricken.  Where  an  affidavit  of  defense  alleges  no  facts 
which,  if  proven,  would  have  constituted  a  meritorious  defense  to 
ttie  action,  it  is  not  ^nor  to  strike  the  affidavit*  and  assess  plaintiff's 
damages. 

6L  Bbcx»d8,  §  7* — when  cHerVs  minutes  sufficient.  It  is  not  neces^ 
aaiy  that  the  minutes  of  the  derk  of  a  court  should  contain  all  the 
essentials  of  a  Judgment,  or  that  such  minutes  should  consist  of 
English  words  written  out  at  length,  and  be  clearly  intelligible  to 
every  person  acquainted  with  the  English  language,  but  it  is  sufficient 
If  their  meaning  is  apparent  to  the  officers  of  a  particular  court,  for 
tbe  reason  that  such  minutes  are  intended  for  the  information  of 
8odi  officers  alone  and  not  for  the  information  of  persons  generally. 

7.  Judokbut,  §238* — when  default  properly  entered  nunc  pro 
tunc  An  entry  of  notation  of  default  nunc  pro  tunc  is  proper  where 
SDdi  notation  appears  from  the  clerk's  minute  book  to  have  been  prop- 
erly directed  when  the  Judgment  was  ordered,  but  which  by  the 
clerk's  error  was  omitted  in  making  up  the  record,  for  the  reason 
tbat  such  entry  adds  nothing  to  the  Judgment  as  originally  directed 
but  merely  corrects  an  error  of  the  derk  in  failing  to  transcribe  the 
notation. 

8.  BvmivcB,  S  4* — when  clerVs  minutes  fudidaUy  noticed.  The 
ndnute  book  of  the  clerk  of  a  court  is  part  of  the  archives  of  the 
court  of  which  the  Judges  thereof  may  properly  take  Judicial  notioa 

8.  Appeal  and  erbob,  9 1472*— irften  admission  of  evidence  harmr 
less.  While  evidence  of  derks  as  to  the  minute  book  of  the  derk 
of  a  court  was  unnecessary,  yet  held  not  prejudicial  error  to  admit  it 

Error  to  the  Munidpal  Court  of  Chicago;  the  Hon.  Hugh  R. 
SnwABT,  Judge,  presiding.  Heard  in  this  court  at  the  Mardi  term, 
1815.    Affirmed.    Opinion  filed  November  16,  1916. 

BosENTHAL  &  KuBZ,  f  or  plaintiff  in  error. 

Joshua  B.  H.  Potts,  for  defendant  in  error. 

Mb.  JusnoB  Holdom  delivered  the  opinion  of  the 
court 

Plaintiff  sued  the  defendant  for  money  due  and 
unpaid  for  alimony  decreed  plaintiff  in  a  divorce  action 
between  the  parties  to  this  cause,  lately  pending  in  the 
Court  of  Insolvency  of  Hamilton  County  in  the  State 

•See  minols  Notes  Divest,  Vols.  XI  to  XV.  and  CnmnlatlTe  Qiwrterly,  amme 
leple  and  aeetloo  number. 
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of  Ohio.  The  decree  also  severed  the  matrimonial 
bond.  The  final  seven  instalments  due  by  the  divorce 
decree,  with  interest  from  the  dates  they  were  respec- 
tively due,  together  amount  to  the  sum  of  $747,  for 
which  plaintiff  obtained  judgment. 

Defendant's  affidavit  of  defense  was  on  motion  of 
plaintiff  stricken  from  the  files,  and  the  court  assessed 
plaintiff's  damages  and  gave  judgment  against  defend- 
ant for  the  amount  of  the  claim.  Defendant  brings  the 
record  here  for  review  and  assigns  errors  which  in 
their  essence  attack  the  jurisdiction  of  the  Municipal 
Court  to  take  cognizance  of  the  cause,  the  striking  of 
defendant's  affidavit  of  defense  from  the  files,  the 
court's  assessing  the  damages  and  not  submitting  the 
same  for  assessment  to  a  jury  and  entering  a  nunc  pro 
tunc  order  amending  the  judgment  record. 

If  plaintiff  is  entitled  to  recover  at  all,  the  defendant 
does  not  dispute  the  amount  of  the  judgment. 

That  the  decree  of  the  Insolvency  Court  of  Hamilton 
County  was  final  is  not  open  to  dispute.  It  settled  all 
the  questions  involved  in  the  cause,  divorced  the 
parties,  decreed  alimony  to  plaintiff  and  settled  the 
question  of  the  custody  of  the  child  of  the  marriage. 
It  was  an  appealable  order  because  of  its  finality.  True 
it  is  that  every  decree  for  alimony  is  subject  to  be 
varied  at  a  subsequent  time  by  the  court  entering  the 
decree,  yet  no  other  court  can  disturb  it,  and  xmtil  such 
court  does  so,  it  remains  fast,  firm  and  final. 

That  a  decree  for  alimony  entered  in  a  sister  State 
can  be  enforced  in  the  courts  of  this  State  is  no  longer 
to  be  doubted.  The  full  faith  and  credit  clause  of  the 
National  Constitution  is  applicable  to  such  a  case  and 
confers  jurisdiction  upon  our  courts  to  entertain  and 
enforce  such  a  decree,  the  essential  requirement  being 
that  the  decree  for  alimony  shall  be  one  of  finality  and 
not  temporary,  and  such  is  the  nature  of  the  decree  in 
the  record. 
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A8saidinZ)(>ti;t;.B/afte,148I11.76:  **We  think  that 
an  action  can  be  maintained  in  one  State  upon  a  final 
decree  for  alimony  rendered  in  another  State/'  and 
the  court  cite  Bishop  on  Marriage  and  Divorce,  voL  2, 
sec  847y  and  quote  the  following: 

"A  decree  for  alimony,  there  being  a  competent 
jurisdiction,  is  a  record  to  which,  under  the  Constitu- 
tion of  the  United  States  must  be  given  full  faith  and 
credit  in  every  other  State.*'  Britton  v.  Chamberlain^ 
234  HL  246,  adheres  to  the  same  doctrine.  It  is  said 
in  Blattner  v.  Frost,  44  HI.  App.  580:  **  While  the 
decree  sued  upon  in  this  case  ^d  order  the  doing  of 
other  things  besides  the  payment  of  money,  yet  the 
sum  of  $1,400  is  distinctly  found  to  be  due  and  ordered 
to  be  paid,  not  upon  any  contingency,  but  absolutely 
and  at  all  events.  Such  sum  became  per  force  of  the 
decree  a  debt,  liquidated,  fixed,  certain;  completely 
within  the  rule  which  permits  actions  at  law  to  be 
brought  upon  decrees.''  This  language  is  equally 
applicable  to  the  decree  in  suit.  We  think  the  Munic^ 
ipal  Court  had  jurisdiction  of  the  cause  as  a  fourth- 
class  case.  It  is  a  civil  action.  Konow  v.  Nichols,  128 
m.  App.  409. 

As  defendant's  affidavit  of  defense  did  not  state  any 
fact  which,  if  proven,  would  have  justified  the  court 
in  holding  that  it  constituted  a  meritorious  defense  in 
bar  of  the  action,  the  court  did  not  err  in  striking  it 
from  the  files.  Neither  in  this  condition  of  the  record 
was  it  error  for  the  court  to  assess  plaintiff's  damages. 
Mann  v.  Brown,  182  HI.  App.  1. 

At  the  time  the  damages  were  assessed  and  judgment 
entered,  the  record  did  not  contain  an  order  defaulting 
defendant  for  want  of  a  sufficient  affidavit  of  merits. 
For  this  defect,  and  without  passing  upon  the  merits 
of  the  action,  this  court  reversed  and  remanded  the 
cause,  but  subsequently  recalled  the  mandate  and 
granted  a  rehearing. 
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The  m6tion  of  plaintiff  to  correct  the  record  in  this 
regard  was  granted  and  the  record  corrected  accord- 
ingly by  noting  the  default  of  defendant.  It  is  now 
contended  by  defendant  that  the  trial  judge  erred  in 
doing  sOy  as  he  had  no  sufficient  memorial  minute 
before  him  from  which  the  record  could  be  corrected. 
The  memorial  minute,  upon  which  the  court  acted,  con- 
sisted of  the  entry  made  by  the  minute  clerk  in  his 
minute  book,  to  the  correctness  of  which  the  minute 
clerk  testified.  These  minutes  were  made  by  the  clerk 
in  abbreviated  form.  It  is  now  urged  by  defendant 
that  such  abbreviations  were  not  in  the  English  lan- 
guage and  therefore  not  sufficient  evidence  upon  which 
to  base  the  n/unc  pro  tunc  order,  and  that  Stein  v. 
Meyers,  253  HI.  199,  is  controlling  of  such  contention. 
On  the  other  hand,  plaintiff  distinguishes  the  Stein 
case,  supra,  from  the  one  at  bar  and  cites  People  v. 
Petit,  266  111.  628,  as  sustaining  the  validity  of  the 
nunc  pro  tunc  order. 

We  are  of  the  opinion  that  the  abbreviations  in  the 
case  at  bar  are  much  more  like  the  abbreviations  in 
the  Petit  case,  supra,  than  in  the  Stein  case,  supra.  We 
have  examined  with  care  the  abbreviations  in  the 
minute  clerk's  book  and  are  satisfied  that  all  the 
material  abbreviations  are  readily  understandable  by 
lawyers,  if  not  by  the  average  well  informed  layman. 
They  are  not  the  unintelligible  jumble  of  letters  found 
in  the  Stein  case  and  condemned  by  the  Supreme  Court. 
In  the  Petit  case  the  judge  refused  to  allow  the  record 
to  be  written  from  the  minutes  made  by  the  clerk  in 
abbreviated  form  and  the  Supreme  Court  sayBt  **The 
constitutional  provision  has  no  reference  to  such 
minutes  as  those  in  question  here,  which  are  no  part 
of  the  record  but  were  memoranda  from  which  the 
record  might  be  made.  They  are  such  abbreviations  as 
are  frequently  used  by  judges  and  clerks  for  making 
minutes  of  the  proceedings  as  a  guide  to  indicate  to 
the  clerk  what  the  judgment  of  the  court  was  and  to 
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enable  him  to  write  out  the  formal  judgment.  It  is 
not  necessary  that  such  minutes  should  contain  all  the 
essentials  of  a  judgment,  should  consist  of  English 
words  written  out  at  length,  or  should  be  clearly  intelli- 
gible to  every  person  acquainted  with  the  English  lan- 
guage. They  are  not  intended  for  every  person's 
information  but  for  the  information  of  the  officers  of 
that  particular  court,  and  it  is  sufficient  if  their  mean- 
ing is  apparent  to  such  officers/'  And  we  say  here, 
as  said  by  the  Supreme  Court  in  the  Petit  case,  supra: 
''It  is  apparent  from  an  inspection  of  these  minutes 
that  they  were  sufficient  to  enable  the  clerk  to  write 
out  the  formal  judgment  of  the  court/'  As  said  in 
Tisdale  v.  Davis  S  Rankin  Bldg.  <&  Mfg.  Co.,  182  HI. 
App.  31,  an  **  inspection  of  the  judgment  order  above 
set  forth  does  not  disclose  to  this  court  the  omission  of 
any  element  essential  to  its  validity.'' 

The  nunc  pro  tunc  order  in  controversy  in  no  manner 
added  anything  to  the  judgment  of  the  court  as  orig- 
inaUy  directed,  but  simply  corrected  the  error  of  the 
clerk  in  not  transcribing  from  the  minute  book  the 
judgment  which  the  court  had,  as  appears  by  that 
minute  book,  directed  to  be  entered.  The  purpose  of 
the  trial  judge  in  making  the  nunc  pro  tunc  order  was 
to  make  a  record  of  an  order  which  the  court  had  made 
at  a  previous  time,  but  which,  through  an  error  of  the 
clerk,  had  not  been  recorded.  In  the  instant  case,  if 
the  clerk  had  done  his  whole  duty  at  the  time  the  order 
and  judgment  was  transcribed  into  the  record,  it  would 
have  appeared  in  just  the  same  form  it  did  after  the 
entry  of  the  nunc  pro  tunc  order.  People  v.  Wilmot, 
254  Bl.  554;  People  v.  Rosenwald,  266  HI  548;  Zimmer 
V.  Lyon  <&  Healy,  190  HI.  App.  642. 

The  clerk's  minute  book  was  a  part  of  the  archives 
of  the  Municipal  Court,  of  which  the  judges  thereof 
might  take  judicial  notice.  While  the  evidence  of  the 
clerks  who  testified  concerning  the  same  was  unneces- 
sary,  yet  no  harm  to  defendant  resulted. 
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Many  other  objections  of  a  purely  technical  char- 
acter are  made  by  defendant  bnt  we  do  not  deem  them, 
in  the  light  of  what  we  have  already  said,  as  being 
pertinent  or  as  warranting  further  discussion. 

We  do  not  find  in  the  record  any  error  justifying  a 
reversal  of  the  judgment  of  the  Municipal  Court,  and 
it  is  therefore  affirmed. 

Affirmed. 


Lord  &  Thomas,  Appellee,  y.  Daisy  E.  Hahiit  Execu- 
trix, Appellant 

OeiL  No.  204272.    (Not  to  be  reported  in  fuIL) 

Appeal  from  the  Superior  Ck>iirt  of  Cook  ooanty;  the  Hon.  Gla>- 
BNOB  N.  Goodwin,  Judge,  presiding.  Heard  In  this  court  at  the 
March  term,  1916.  Affirmed  with  Judgment  hera  Optnicm  filed 
NoTember  15, 1015. 

Statement  of  the  Case. 

Action  by  Lord  &  Thomas^  a  corporation,  plaintiff, 
against  Daisy  K.  Hahn,  executrix  of  the  will  and  estate 
of  Harry  W.  Hahn,  deceased,  defendant,  in  the  Supe- 
rior Court  of  Cook  county,  to  recover  on  a  contract 
with  the  Sanitary  Drinking  Cup  Company,  of  which 
defendant's  testator  was  secretary  and  treasurer,  and 
whose  contract  he  guaranteed.  From  a  judgment  for 
plaintiff,  defendant  appeals. 

The  guaranty  is  in  the  following  words : 

"Chicago,  Nov.  15, 1911. 
"Lord  &  Thomas, 

"Gentlemen:  I  gnarantee  the  acct.  of  the  Sanitary 
Drinking  Co.  of  Ills,  to  the  maximmn  amonnt  of 
twenty-five  hundred  dollars,"  and  it  is  signed  "Harry 
W.  Hahn." 
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It  is  not  denied  tlmt  Lord  &  Thomas  declined  to  enter 
into  the  contract  with  the  Drinking  Cup  Company 
unless  it  was  guarantied,  and  Hahn  voluntarily  offered 
to  be  the  guarantor,  and  being  secretary  and  treasurer 
of  the  company  he  was  naturally  interested  in  its  suo- 
cesSy  and  the  scheme  of  advertising  contemplated  by 
the  contract  was  at  the  time  considered  to  be  a  means 
to  bring  about  that  end. 

MoEwBN,  Weissbnbaoh,  Shbimski  &  Meloan  and 
Louis  Bbandbs,  for  appellant. 

MosBS,  BosBNTHAL  &  Ebnnbpy,  foF  appellee. 

Mb.  JusnoB  Hou)om  delivered  the  opinion  of  the 
court. 


Abstract  of  the  Dedsion. 

OuABARTTt  !  7* — When  suifkHetU  consideration  shown.  Where  de- 
foidant's  testator  yolnntarily  goaranteed  the  acconnt  of  a  corporation, 
of  which  he  was  an  office,  with  another  corporation,  a  sufficient 
considantion  to  support  the  guaranty  is  shown  where  It  aj^iears 
that  sudi  corporation  refused  to  make  the  contract  unless  guaranteed, 
and  executed  the  contract  on  the  fftith  of  the  guaranty,  and  in  such 
case  it  is  not  of  controUing  importance  tliat  the  contract  was  eze- 
coted  before  a  written  guaranty  was  signed,  if  executed  on  the  faith 
of  a  promise  to  guaranty  it,  wUch  promise  was  later  fulfilled. 


baiah  B.  Clark  et  aL,  Appellees,  v.  Rosalie  S.  Selfridge 

et  aL,  Appellants. 

Oen.  No.  20,924. 

1.  Equitt,  !  552* — when  faUure  to  strike  plea  on  striking  afflda- 
vU  of  defense  harmless.  WhUe  the  better,  long-continued  and  wel^ 
established  practice  is  after  striking  the  affidavit  of  defense  to  strike 
the  pleas  for  want  of  a  sufficient  affidavit  of  defense,  held  not  re* 

•Sm  miiMis  NotM  DlSMt,  Tolf.  XI  to  XV,  and  CnmntetlTe  Qaarterl7»  mmt 
t«ple  and  seettoB  number. 
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verslble  error  to  proceed  to  hearing  after  striking  the  affidavit  of 
defense  as  in  case  of  a  default  without  striking  the  pleas. 

2.  Appeal  and  ebbob,  S  1275* — when  matter  reviewed  in  absence  of 
certificate  that  bUl  of  exceptions  contains  all  the  evidence.  While  in 
a  general  s^ise  it  would  be  essentially  correct  to  say  that  where 
matter  relied  on  in  defense  is  in  the  bUl  of  exertions  but  not  in  the 
record,  there  being  no  certification  that  the  bill  of  ezcepticms  contains 
all  the  evidence  heard,  there  is  a  presumption  that  the  court  heard 
sufficient  evidence  to  support  its  Judgment,  yet  the  rule  will  not 
apply  where  the  bill  of  exceptions  patently  contains  all  proceedings 
before  the  court  in  the  trial  of  a  cause  without  a  Jury,  and  in  sncb 
case  the  bill  of  exceptions  will  suffice  to  bring  before  the  Appellate 
Court  for  review  the  question  of  the  legal  sufficiency  as  a  defense  of 
the  matter  relied  on. 

8.  Appeal  and  ebbob,  !  1856* — what  rules  govern  construction  of 
bond.  The  doctrine  of  strictissimi  juris  is  the  canon  of  construction 
governing  the  liability  of  sureties  on  appeal  bondb  where  the  action 
is  against  both  principal  and  surety. 

4.  Appeal  and  ebbob,  { 1863* — when  appeal  prosecuted  wUh  effect 
within  condition  of  bond.  In  an  action  on  an  appeal  bond  in  a 
chancery  action,  conditioned  that  the  principal  obligors  duly  prose- 
cute their  appeal  with  effect,  where  only  the  object  of  the  appeal 
was  to  have  appellant's  claim  against  certain  mortgaged  premises 
made  a  lien  thereon,  which  was  denied  by  the  trial  court,  an  ord^ 
of  the  Appellate  Court  modifying  the  decree  of  the  trial  court  in  that 
respect  and  directing  that  such  lien  be  established  is  such  a  material 
modification  of  the  decree  as  to  constitute  a  prosecution  of  the  SLppesl 
with  effect,  thus  satisfying  the  condition  of  the  bond. 

5.  Appeal  and  ebbob,  S  1034* — what  judicially  noticed.  The  Appe- 
late Court  will  take  Judicial  notice  of  the  substantial  and  mat^ial 
facts  set  forth  in  an  affidavit  of  defense  which  Is  of  record  in  that 
court 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hoa  CtABEHoi 
N.  Goodwin,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.  Reversed.  Opinion  filed  November  15,  1915.  Bebearing 
denied  November  29, 1915. 

Shepabd,  McCobmick,  Thomason  &  Pattebson,  for 
appellants. 

Hbnby  W.  W.  Leman  and  Fbank  H.  Culveb,  for  ap- 
pellees. 

*8e«  nilnols  Notes  Wgtmt,  Vols.  XJ  to  XV,  and  OumntetlTo  gnartetlj,  mmB 
topic  and  ■oetlon  number. 
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Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

This  is  an  action  of  debt  on  an  appeal  bond  in  the 
penalty  of  $1,500  given  in  the  case  of  Wright  v.  Chand- 
ler, 180  HL  App.  476,  in  which  the  condition  was  that 
the  principal  obligors  duly  prosecute  their  appeal  with 
effect.  To  the  declaration  the  defendants  interposed 
several  pleas,  in  the  second  of  which  they  set  up  in  bar 
of  the  action  the  foreclosure  proceedings  in  the  trial 
court,  the  appeal  to  this  court  and  the  final  order  of 
this  court,  and  contend  thereby  that  the  appeal,  in 
which  the  bond  sued  upon  was  given,  was  prosecuted 
with  effect. 

With  their  pleas  the  defendants  filed  an  affidavit  of 
merits  setting  forth  in  detail  the  matters  and  proceed- 
ings contained  in  their  second  plea,  which,  on  motion 
of  the  plaintiff  was  stricken  from  the  files  as  not  stat- 
ing facts  which  constituted  a  defense  to  the  action, 
and  thereupon  the  court  proceeded  to  assess  damages 
and  found  the  debt  to  be  $1,500  and  assessed  the  dam- 
ages at  $1,500,  the  debt  to  be  discharged  upon  the 
payment  of  damages,  and  upon  this  finding  judgment 
was  entered  and  this  appeal  prosecuted. 

The  matter  appealed  against  in  Wright  v.  Chandler, 
supra,  was  the  finding  in  the  foreclosure  decree  that 
defendant,  Bosalie  E.  Selfridge,  was  not  entitled  to  a 
lien  upon  the  mortgaged  premises  for  the  amount 
advanced  by  Chandler,  the  trustee,  under  power  in  the 
trust  deed,  for  certain  taxes  and  redemption  from  tax 
sales  of  the  mortgaged  premises. 

In  the  judgment  entered  by  this  court  in  Wright  v. 
Chandler,  supra,  the  decree  appealed  from  was  modi- 
fied, the  court  finding,  **That  neither  in  the  record  and 
proceedings  of  the  Superior  Court  of  Cook  county 
aforesaid,  nor  in  the  rendition  of  the  decree  aforesaid, 
is  there  anything  erroneous  or  defective,  except  in  so 
far  as  said  decree  as  entered  fails  to  adjudge  and  decree 
that  defendant,  Bosalie  A.  Selfridge,  the  equitable 
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versible  error  to  proceed  to  hearing  after  striking  the  affidavit  of 
defense  as  in  case  of  a  default  without  striking  the  pleas. 

2.  Appeal  and  ebbob,  S  1275* — tchen  matter  reviewed  in  absence  of 
certificate  that  bill  of  exceptions  contains  all  the  evidence.  While  In 
a  general  sense  it  would  be  essentially  correct  to  say  that  where 
matter  relied  on  in  defense  is  in  the  bill  of  exertions  but  not  in  the 
record,  there  being  no  certification  that  the  bill  of  exceptions  eontains 
all  the  evidence  heard,  there  is  a  presumption  that  the  court  heard 
sufficient  evidence  to  support  its  Judgment,  yet  the  rule  will  not 
apply  where  the  bill  of  exceptions  patently  contains  all  proceedings 
before  the  court  in  the  trial  of  a  cause  without  a  Jury,  and  in  such 
case  the  bill  of  exceptions  will  suffice  to  bring  before  the  Appelate 
Court  for  review  the  question  of  the  legal  sufficiency  as  a  defense  of 
the  matter  relied  on. 

8.  Appeal  Ain>  ebbob,  !  1856* — what  rules  govern  construction  of 
bond.  The  doctrine  of  strictissimi  juris  is  the  canon  of  construction 
governing  the  liability  of  sureties  on  appeal  bondb  where  the  action 
is  against  both  principal  and  surety. 

4.  Appeal  and  ebbob,  { 1863* — when  appeal  prosecuted  with  effed 
within  condition  of  bond.  In  an  action  on  an  appeal  bond  in  a 
chancery  action,  conditioned  that  the  principal  obligors  duly  prose- 
cute their  appeal  with  effect,  where  only  the  object  of  the  appeal 
was  to  have  appellant's  claim  against  certain  mortgaged  premiBes 
made  a  lien  thereon,  which  was  denied  by  the  trial  court,  an  orda 
of  the  Appellate  Court  modifying  the  decree  of  the  trial  court  in  that 
respect  and  directing  that  such  lien  be  established  is  such  a  material 
modification  of  the  decree  as  to  constitute  a  prosecution  of  the  appeal 
with  effect,  thus  satisfying  the  condition  of  the  bond. 

5.  Appeal  aih)  ebbob,  S  1034* — what  judicially  noticed.  The  Appe- 
late Court  will  take  Judicial  notice  of  the  substantial  and  material 
facts  set  forth  in  an  affidavit  of  defense  which  is  of  record  in  tbat 
court 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hoiv  CtABSHoi 
N.  Goodwin,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1014.  Reversed.  Opinion  filed  November  15,  1015.  Beheaiing 
denied  November  20, 1015. 

Shepabd,  McCobmick,  Thomason  &  Pattebsok,  for 
appellants. 

Henby  W.  W.  Leman  and  Fbank  H.  Culveb,  for  ap- 
pellees. 

*8e«  nilnois  Notes  Digest,  Volf.  XS  to  XV,  and  OumiilatlTe  Qimrterij,  sae 
topic  and  Mctlon  Dumber. 
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Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

This  is  an  action  of  debt  on  an  appeal  bond  in  the 
penalty  of  $1,500  given  in  the  case  of  Wright  v.  Chand- 
ler, 180  HI.  App.  476,  in  which  the  condition  was  that 
the  principal  obligors  duly  prosecute  their  appeal  with 
effect.  To  the  declaration  the  defendants  interposed 
several  pleas,  in  the  second  of  which  they  set  up  in  bar 
of  the  action  the  foreclosure  proceedings  in  the  trial 
court,  the  appeal  to  this  court  and  the  final  order  of 
this  court,  and  contend  thereby  that  the  appeal,  in 
which  the  bond  sued  upon  was  given,  was  prosecuted 
with  effect. 

With  their  pleas  the  defendants  filed  an  affidavit  of 
merits  setting  forth  in  detail  the  matters  and  proceed- 
ings contained  in  their  second  plea,  which,  on  motion 
of  the  plaintiff  was  stricken  from  the  files  as  not  stat- 
mg  facts  which  constituted  a  defense  to  the  action, 
and  thereupon  the  court  proceeded  to  assess  damages 
and  found  the  debt  to  be  $1,500  and  assessed  the  dam- 
ages at  $1,500,  the  debt  to  be  discharged  upon  the 
payment  of  damages,  and  upon  this  finding  judgment 
was  entered  and  this  appeal  prosecuted. 

The  matter  appealed  against  in  Wright  v.  Chandler, 
supra,  was  the  finding  in  the  foreclosure  decree  that 
defendant,  Bosalie  E.  Selfridge,  was  not  entitled  to  a 
lien  upon  the  mortgaged  premises  for  the  amount 
advanced  by  Chandler,  the  trustee,  under  power  in  the 
trust  deed,  for  certain  taxes  and  redemption  from  tax 
sales  of  the  mortgaged  premises. 

In  the  judgment  entered  by  this  court  in  Wright  v. 
Chandler,  supra,  the  decree  appealed  from  was  modi- 
fied, the  court  finding,  **That  neither  in  the  record  and 
proceedings  of  the  Superior  Court  of  Cook  county 
aforesaid,  nor  in  the  rendition  of  the  decree  aforesaid, 
is  there  anything  erroneous  or  defective,  except  in  so 
far  as  said  decree  as  entered  fails  to  adjudge  and  decree 
that  defendant,  Bosalie  A.  Selfridge,  the  equitable 
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assignee  of  Frank  B.  Chandler,  Trustee,  is  entitled  to 
a  lien  on  the  mortgaged  premises  for  the  sum  of  Seven 
Hundred  and  Twenty  and  17/100  ($720.17)  Dollars, 
together  with  interest  thereon  at  the  rate  of  five  per 
cent  (5%)  per  annum,  from  the  day  the  decree  in  said 
cause  was  entered,  for  taxes  paid  on  said  premises  and 
amounts  paid  to  redeem  the  same  from  tax  sales  by 
said  Frank  B.  Chandler,  Trustee,  but  that  said  lien  is 
junior  and  subsequent  to  the  lien  of  the  complainants 
as  therein  adjudged  and  decreed.  Therefore,  it  is  con- 
sidered by  the  court  that  said  decree  be,  and  the  same 
is  hereby  modified  by  incorporating  therein  the  follow- 
ing: 

'^It  is  ordered,  adjudged  and  decreed  that  the  sum 
of  Seven  Hundred  and  Twenty  and  17/100  ($720.17) 
Dollars,  be,  and  the  same  is  hereby  adjudged  to  Bosalie 
A.  Selfridge,  the  equitable  assignee  of  Frank  R 
Chandler,  Trustee,  together  with  interest  thereon  at 
the  rate  of  five  per  cent.  (5%)  per  annum  from  the  day 
the  decree  in  said  cause  was  entered  for  taxes  paid  on 
said  premises  and  amounts  paid  to  redeem  the  same 
from  tax  sales,  by  said  Frank  B.  Chandler,  Trustee, 
and  that  said  Bosalie  A.  Selfridge  have  a  lien  on  said 
mortgaged  premises  for  said  amount,  together  with 
said  interest,  but  that  said  lien  is  junior  and  subse- 
quent to  the  lien  of  complainants  as  adjudged  and 
decreed  in  said  decree. 

''And  it  is  further  considered  by  the  court  that  said 
decree,  as  modified,  be  affirmed  and  stand  in  full  force 
and  effect,  notwithstanding  the  said  matters  and  things 
therein  assigned  for  error.** 

When  the  court  struck  the  defendants*  affidavit  of 
merits  from  the  files,  the  pleas  of  defendants  remained. 
While  in  point  of  law  the  issues  then  before  the  court 
were  encompassed  within  the  declaration  and  the  pleas, 
the  court  proceeded  to  the  hearing  as  in  cases  of 
default.  While  this  irregularity  did  not  amount  to 
reversible  error,  still  the  better,  long-continued  and 
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well-established  practice  is,  in  such  a  situation,  to 
strike  the  pleas  for  want  of  a  sufficient  affidavit  of 
merits. 

Plaintiffs  with  much  vigor  contend  that  the  affidavit 
is  not  before  us,  because  the  stricken  affidavit  is  in  the 
bill  of  exceptions  and  not  in  the  record,  there  being 
no  certification  that  the  bill  of  exceptions  contains  all 
the  evidence  heard  or  considered  by  the  court;  and 
furthermore,  that  in  this  condition  of  the  record  the 
presumption  obtains  that  the  court  heard  sufficient  evi- 
dence to  support  its  judgment.  While  as  a  general 
proi>osition  this  contention  is  in  its  essence  correct, 
still  it  has  its  exception,  and  we  think  the  case  at  bar 
falls  within  the  exception. 

This  was  not  a  jury  trial.  The  whole  case  was  heard 
by  the  trial  judge.  The  bill  of  exceptions  shows  the 
whole  proceeding,  every  step  and  stage  of  it  to  its 
conclusion.  There  is  no  room  to  add  by  surmise  as  to 
what  may  have  taken  place.  The  whole  proceeding  is 
before  us.  Every  word  of  counsel  and  of  the  court 
in  that  trial  and  all  the  rulings  of  the  trial  judge  are 
80  patently  in  the  bill  of  exceptions,  that  any  presump- 
tion not  arising  from  its  context  is  excluded.  We  think 
the  ruling  and  the  reasoning  of  People  v.  ScatUan,  265 
m.  609,  are  clearly  controlling  of  our  decision  on  this 
question.    In  the  ScatUan  case,  supra,  the  court  say: 

**  Appellee  contends  that  the  bill  of  exceptions  is 
insufficient  because  it  is  not  shown,  either  by  the  certifi- 
cate of  the  trial  judge  or  otherwise,  to  contain  all  the 
evidence  heard  or  considered  by  the  court.  We  regard 
the  bill  of  exceptions  sufficient  for  the  purpose  of  pre- 
senting the  error  which  we  have  above  considered, 
although  there  is  no  direct  statement  in  the  bill  of 
exceptions,  or  in  the  certificate  of  the  trial  judge 
thereto,  that  it  contains  all  the  evidence." 

The  bill  of  exceptions  in  this  case  is  sufficient  to 
bring  before  us  for  decision  the  legal  question  as  to 
whether  the  ruling  of  the  trial  judge  in  striking  def  end- 
ants '  affidavit  of  defense  from  the  files  was  erroneous. 
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The  evidence  on  the  hearing  consisted  of  certain  calcu- 
lations made  by  counsel  for  plaintiff,  in  the  verity  of 
which  the  court  entered  judgment.  All  this  appears 
in  extenso  in  the  bill  of  exceptions  with  the  rulings  of 
the  court  thereon.  The  judgment  rests  for  its  integrity 
upon  the  correctness  of  these  proceedings. 

The  bill  of  exceptions  recites  the  following  at  the 
conclusion  of  the  hearing: 

**The  Coubt:  You  have  the  amount,  the  date  of 
sale,  and  they  have  the  right  to  have  that  credited,  and 
then  they  have  the  right  to  be  immediately  paid  what- 
ever they  are  due. 

Mr.  Culver:    I  have  figured  it  up. 

The  Court  :  Now  that  is  a  question  of  computation. 
I  think  you  are  entitled  to  a  decree  and  Mr.  Shepard 
may  save  his  point.  How  much  is  due  in  this  case,  Mr. 
Culver! 

Mr.  Culver  :    There  is  due  in  this  case  $1,500. 

The  Court:  Judgment  will  be  entered  for  the 
plaintiff  in  this  case  in  the  sum  of  $1,500. 

Mr.  Shepard:  The  defendants  move  in  arrest  of 
judgment. 

The  Court:    Motion  is  denied. 

To  which  action  of  the  court  in  so  denying  the 
motion  in  arrest  of  judgment  of  the  defendants,  the 
defendants  by  their  coxmsel  then  and  there  duly 
excepted. 

The  Court  :  Judgment  will  be  entered  here  for  the 
sum  of  $1,500  debt  and  $1,500  damages. 

To  which  action  of  the  court  in  so  entering  judg- 
ment, the  defendants  by  their  counsel  then  and  there 
duly  excepted. 

Mr.  Shepard:    We  pray  an  appeal. 

The  Court:  The  defense  have  prayed  and  are 
allowed  an  appeal  to  the  Appellate  Court,  with  leave 
to  file  a  bill  of  exceptions  in  sixty  days  and  a  bond  in 
the  sum  of  $1,750  in  thirty  days,  and  exceptions  by  the 
defendants  to  all  these  orders.'* 
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Then  follows  the  certificate  of  the  trial  judge  to  the 
bill  of  exceptions,  etc. 

As  said  by  the  Supreme  Court  in  the  Scanlan  case, 
supra,  we  say  here : 

**So  in  the  case  at  bar,  those  portions  of  the  bill  of 
exceptions  above  quoted,  when  considered  collectively, 
are  equivalent  to  an  express  averment  that  the  bill  of 
exceptions  contains  all  the   evidence  heard  in  the 


cause/' 


In  citing  Cerny  v.  Glos,  261  HI.  331,  the  court  say 
in  the  Scanlan  case,  supra:  **The  certificate  of  evi- 
dence disclosed  practically  the  same  situation  as  is 
presented  by  this  bill  of  exceptions,  and  it  was  held 
that  it  showed,  on  its  face,  that  it  contained  all  the 
evidence.  * ' 

On  the  motion  to  strike  the  affidavit  of  defense,  Mr. 
Culver,  for  plaintiffs,  said:  **I  move  that  the  affidavit 
of  merits  be  stricken  from  the  files  as  not  being  suffi- 
cient in  law  to  constitute  a  defense.  It  shows  upon  its 
face  that  it  does  not  state  a  defense  to  this  action.'' 
And  the  court  in  its  ruling  said: 

"Upon  a  consideration  of  this  affidavit  of  meritori- 
ous defense,  I  am  of  the  opinion,  Mr.  Shepard,  that 
it  does  not  state  a  defense  to  this  action,  even  admitting 
all  the  facts  it  states  to  be  true,  and  for  that  reason  I 
shall  strike  it  from  the  files. ' ' 

As  said  in  Haberer  v.  Hansen,  148  HI.  App.  83: 
**The  doctrine  of  strictissimi  juris  is  the  canon  of  con- 
struction governing  the  liability  of  sureties  on  bonds." 
This  suit  being  against  both  principal  and  surety,  this 
doctrine  of  construction  is  applicable. 

The  only  question  now  remaining  for  decision  is: 
Was  the  order  modifying  the  decree  in  Wright  v. 
Chandler,  supra,  material  or  immaterial?  All  that 
appellants  in  that  case  sought  by  their  appeal  was  to 
have  their  claim  made  a  lien  upon  the  mortgaged 
premises.  This  the  trial  court  denied  them,  but  this 
court  granted  their  claim  and  directed  the  court  below 
to  so  modify  the  decree  and  it  was  done.    We  think 
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it  dear  that  this  was  such  a  material  modification  of 
the  decree  appealed  from  as  to  constitute  a  prosecu- 
tion of  that  appeal  with  effect,  thereby  satisfying  the 
condition  of  the  appeal  bond. 

We  are  referred  by  plaintiffs'  counsel  to  the  case  of 
Ely  V.  King-Richardson  Co.,  265  111.  148,  as  con- 
clusively sustaining  their  contention  in  this  regard. 
We  cannot  so  interpret  the  case.  There  the  decree 
required  the  delivery  only  of  the  notes  involved  in  the 
litigation,  while  the  decree  as  modified  on  review 
required  the  notes  to  be  indorsed  ** without  recourse." 
This  was  held  to  be  an  immaterial  modification,  and  it 
was;  but  in  the  case  at  bar  the  appellants  procured 
substantially  all  they  sought,  so  that  the  modification 
was  material,  and  we  so  hold. 

The  substantial  and  material  facts  set  forth  m  the 
affidavit  of  defense  are  of  record  in  this  court,  of  which 
we  will  take  judicial  notice. 

The  judgment  of  the  Superior  Court  is  erroneous 
and  is  therefore  reversed,  and  as  the  right  to  recover 
is  predicated  upon  the  bond  and  the  record  in  Wright 
V.  Chandler,  supra,  which  together  will  not  permit  of  a 
recovery,  the  cause  is  not  remanded. 

Reversed. 


Isaiah  B.  Clark  et  aL,  Appellees,  v.  Rosalie  A.  Selfridge 

et  aL,  Appellants. 

Oen.  Nos.  20,920-20,923.    (Not  to  be  reported  in  fnH) 

Appeal  from  the  Superior  Gonrt  of  Oook  county ;  the  Hon.  Qlabbbcb 
N.  OooDwiK,  jQdge,  presidimg.  Heard  in  this  court  at  the  October 
term,  1914.  Reversed.  Opinion  filed  November  16,  1916.  Behearing 
denied  November  29, 1916. 
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Statement  of  the  Case. 

Action  by  Isaiah  B.  Clark  and  others,  plaintiffs, 
against  Rosalie  A.  Selfridge,  and  others,  defendants, 
in  the  Superior  Court  of  Cook  county. 

These  cases  present  the  same  questions  that  are 
presented  in  the  case  of  Clark  v.  Self  ridge,  No.  20,924, 
ante,  p.  357,  and  were  submitted  on  the  abstracts  and 
briefs  filed  in  that  case. 

Shspabd,  MoCobic[ck,  Thomason  &  Patterson,  for 
appellants. 

Henby  W.  liBiiAK  and  Fbank  H.  Oulveb,  for 
appellees. 

Mb.  Jttsticb  Holdom  delivered  the  opinion  of  the 
court 


William  J.  Hayes  by  Elizabeth  J.  Casey,  Appellee,  v. 
Marshall  E.  Sampsell,  Receiver  of  Ohicago  Union 
Traction  Company,  Appellant. 

Gen.  No.  21,001. 

1.  GAUIIIB8,  S  314* — when  nonpayment  of  /ore  not  a  defense  in 
action  for  injury  to  person  on  car.  In  an  action  to  reoover  for  per- 
sonal injury  to  a  ten-yearold  boy,  owing  to  the  negligent  operation 
of  defendant's  electric  car,  where  it  appeared  that  plaintiff  boarded 
the  car  at  the  invitation  of  the  motorman  and  rode  thereon  for  some 
distance  without  pasring  fare,  a  Judgment  for  plaintiff  held  not  errone- 
ous, for  the  reason  that  in  such  case  the  only  question  is  whether 
Iriaintlff  was  lawfully  on  the  car,  and  It  is  not  a  defense  that  i^intiff 
paid  no  tAte, 

2.  Gabbibbs,  S  814* — when  Hable  for  injury  to  child  hoarding  car 
on  invitation  of  motorman.  In  an  action  to  recover  for  personal 
injury  to  a  boy,  where  it  appeared  that  plaintiff  boarded  defendant's 
electric  car  at  the  invitation  of  defendant's  motorman,  such  invitation 
was  an  act  within  the  scope  of  such  motorman's  employment,  although 

*8m  miBols  NotM  Dlsetl,  Tolf.  XI  to  X¥,  Mid  Comiilatlve  Cloarleilj,  Mune 
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such  motorman  may  have  acted  contrary  to  defendant's  orders,  and 
may  have  been  answerable  for  disobedience  of  defendant's  mles,  for 
the  reason  that  such  act  of  such  motorman  could  not  affect  the  status 
of  plaintiff  on  defendant's  car  or  render  his  preeoice  thereon 
unlawfnL 

^peal  from  the  Superior  Court  of  Cock  county ;  the  Hon.  BIabcus 
A.  Kavanaqh,  Judge,  presiding.  Heard  in  tliis  court  at  the  October 
term,  1914.  Affirmed.  Opinion  filed  November  15,  1915.  Blearing 
denied  November  29, 1915. 

Joseph  D.  Byan  and  Frank  L.  Kbietb,  for  api>ellaiit ; 
W.  W.  GuELEY  and  J.  B.  Guilliams,  of  counsel. 

Thomas  E.  Booney  and  Ferdinand  Goss,  for  appellee. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

'\^lliam  J.  Hayes,  the  plaintiff,  by  his  next  friend, 
recovered  in  the  Superior  Court  a  judgment,  entered 
upon  the  verdict  of  a  jury,  against  the  defendant  for 
$5,000,  and  defendant  appeals. 

The  several  counts  of  the  declaration  charge  in  some 
that  plaintiff  was  a  passenger  and  in  others  that  he 
was  lawfully  upon  the  car  from  which  he  was  thrown 
hy  its  jerking  upon  starting  after  having  slowed  down, 
and  was  thereby  injured.  The  general  issue  was  the 
only  plea  filed  by  defendant.  No  questions  arise  upon 
the  pleadings  or  as  to  the  amount  of  the  damages 
awarded.  Defendant  admits  in  its  brief  the  negligence 
charged  in  the  following  words:  **As  to  the  question 
of  defendant's  negligence,  it  is  not  contended  that  the 
verdict,  as  to  that  issue,  is  against  the  manifest  weight 
of  the  evidence.  ^^ 

The  right  to  a  reversal  is  predicated  upon  the  con- 
tention that  plaintiff  was  a  trespasser;  that  all  the 
duty  defendant  owed  him  was  not  to  wantonly  or 
wilfully  injure  him,  and  that  there  is  no  evidence  that 
plaintiff  was  injured  through  any  wilful  or  wanton 
conduct  on  the  part  of  defendant.  But  that  is  not  the 
theory  of  plaintiff's  case  or  of  defendant's  liability. 
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While  plaintiff  was  not  a  passenger  for  hire,  still  he 
was  not  a  trespasser.  We  think  the  evidence  con- 
dnsively  proves  that  plaintiff  was  lawfully  upon  the 
car  at  the  time  he  was  injured.  The  facts  which  so 
demonstrate  are  not  in  dispute. 

Plaintiff  at  the  time  was  a  little  past  his  tenth  yearr 
His  stepfather  was  a  conductor  on  one  of  defend- 
ant's cars.  The  little  fellow  had  been  in  the  habit  of 
carrying  to  his  stepfather  his  midday  meal  and  in  that 
way  had  f ormed,  in  boy  fashion,  a  speaking  acquaint- 
ance with  some  of  defendant's  conductors  and  motor- 
men.  On  the  day  of  the  accident,  which  happened  after 
school  between  four  and  five  o'clock  in  the  afternoon, 
plaintiff  came  out  of  a  grocery  store  on  the  southeast 
comer  of  Francisco  and  Van  Buren  streets,  when  the 
motorman  of  the  car  from  which  plaintiff  was  thrown 
called  to  him,  **Come  here.  What  are  you  doing 
there?"  Evidently  regarding  this  as  an  invitation  to 
board  the  car  and  take  a  ride  with  the  motorman,  plain- 
tiff got  upon  the  car  and  stood  upon  the  first  step. 
Boy  like,  he  talked  with  the  motorman,  and  among 
other  things  told  him  that  he  lived  on  Mozart  street 
and  asked  him  to  stop  there.  Plaintiff  continued  to 
ride  ui>on  the  step  to  the  middle  of  the  block,  when  the 
car  slowed  down  and  then  started  again  with  a  sudden 
jerk,  which  threw  plaintiff  off  the  step  of  the  car.  He 
was  thrown  to  the  roadway  and  the  car  ran  over  his 
right  arm,  so  badly  injuring  it  that  it  had  to  be  ampu- 
tated. 

As  plaintiff  was  lawfully  upon  the  car  at  the  time 
of  the  accident,  defendant  is  liable  in  damages  for  the 
injuries  to  plaintiff,  resulting  from  the  negligence  of 
which  it  is  confessedly  guilty. 

The  fact  that  plaintiff  paid  no  fare  and  did  not 
intend  doing  so,  does  not  affect  the  right  of  recovery, 
if  he  was  lawfully  on  the  car.    As  said  in  the  early 
case  of  Ohio  &  M.  R.  Co.  v.  Muhling,  30  HI.  9 :    **  When  ^ 
a  person  is  upon  a  train,  under  such  circumstances 
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(without  having  paid  his  fare),  the  only  inquiry  is, 
whether  he  was  lawfully  there,  and  not  whether  he  had 
paid  his  money  for  the  privilege.  So  that,  in  point  of 
fact,  it  can  make  no  difference  in  this  case  whether 
plaintiff  in  error  had  paid  for  his  passage,  or  whether 
he  was  there  by  permission,  to  be  carried  without  com- 
pensation, as  it  does  not  appear  that  it  was  unlawful" 

There  are  many  decisions  akin  to  the  case  at  bar 
involving  accidents  to  children  occasioned  by  such 
children  riding  upon  cars  at  the  invitation  of  those  in 
charge  and  without  the  payment  of  fare. 

Wilton  V.  Middlesex  B.  Co.,  107  Mass.  108,  was  a  case 
of  a  nine-year-old  girl,  who,  with  others,  boarded  the 
defendant 's  car  at  the  invitation  of  the  driver  and  did 
not  pay  any  fare,  and  was  injured.  It  was  conceded 
that  the  little  girl  was  not  a  passenger  for  hire  and 
that  the  driver  had  no  authority  to  take  her  upon  the 
car  and  carry  her,  unless  such  authority  is  to  be  implied 
from  the  fact  of  his  employment  as  driver,  and  the 
court  say:  **Upon  these  facts,  it  is  dear  that  it  would 
be  competent  for  the  jury  to  find  that  the  beckoning 
by  the  driver  was  intended  and  understood  as  an  invi- 
tation to  the  plaintiff  to  get  upon  the  car  and  ride.  In 
accepting  this  invitation  and  getting  upon  the  car,  we 
think  she  was  not  a  trespasser,  there  being  no  evidence 
of  collusion  between  her  and  the  driver  to  defraud  the 
corporation.^^ 

While  defendant's  motorman  may  have  acted  con- 
trary to  orders,  still  it  was  an  act  in  the  course  of  his 
employment,  notwithstanding  he  may  have  been 
answerable  to  defendant  for  disobedience  of  its  rules. 
Such  conduct  could  not  affect  the  status  of  plaintiff 
with  the  defendant  or  detract  from  the  fact  that  he 
was  lawfully  upon  its  car.  Cleveland,  C,  C.  d  St.  L. 
R.  Co.  V.  Best,  68  HI.  App.  532. 

Brennan  v.  Fairhaven  d  W.  R.  Co.,  45  Conn.  284, 
was  a  case  similar  in  fact  and  principle  to  the  one  at 
bar,  in  which  the  plaintiff,  a  boy  of  about  the  same  age 
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as  the  plaintiff  here,  had  not  paid  his  fare.  In  Brew 
V.  Sixth  Ave.  By.  Co.j  26  N.  T.  49,  the  plaintiff  was  an 
eight-year-old  boy  riding  free  at  the  invitation  of  a 
brakeman.  A  recovery  was  had  and  sustained.  Pitts- 
hurg,  A.  S  M.  Passenger  By.  Co.  v.  Caldwell,  74  Pa. 
Si  421,  is  a  case  where  a  very  immatnre  child,  in  the 
charge  of  a  girl  eleven  years  of  age,  was  riding  on  a 
street  car,  neither  of  them  having  paid  or  intending  to 
pay  their  fare,  the  ride  having  been  solicited  of  the 
driver  by  the  older  girl.  There  was  a  recovery  in  the 
trial  court,  which  was  affirmed  on  review.  Evansville 
St.  By.  Co.  V.  Meadows,  13  Ind.  App.  155,  is  in  all  its 
essential  particulars  of  law  and  fact  akin  to  the  case 
at  bar. 

There  are  no  errors  in  the  court's  instructions  to 
the  jury.  Instruction  No.  1  proffered  by  defendant 
was  properly  refused,  as  it  erroneously  stated  as  the 
law  that  if  plaintiff  had  not  paid  his  fare  and  did  not 
intend  to  do  so,  he  could  not  recover. 

The  judgment  of  the  Superior  Court  being  without 
error,  is  affirmed. 

Affirmed. 


United  States  Brewing  Company  of  Chicago,  Defend- 
ant in  Error,  v.  Joe  Pochek,  Plaintiff  in  Error. 

Oen.  No.  21,123.    (Not  to  be  reported  in  f ulL) 

Bnwr  to  the  Municipal  Court  of  Chicago ;  the  Hon.  Habbt  P.  Dolar, 
Judge,  presiding.  Heard  in  this  court  at  the  BCarch  term,  1915.  Af- 
firmed. Opinion  filed  November  15,  1915.  Ceriorari  denied  by 
Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Action  of  forcible  detainer  by  the  United  States 
Brewing  Company  of  Chicago,  a  corporation,  plaintiff, 
against  Joe  Pochek,  defendant,  in  the  Municipal  Court 
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of  Chicago.  To  reverse  a  judgment  for  plaintiff  for 
possession,  defendant  prosecutes  this  writ  of  error. 

Thomas  J.  Lynch  and  Rudolph  Fbankensteik,  for 
plaintiff  in  error. 

Winston,  Payne,  Stbawn  &  Shaw,  for  defendant  in 
error. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  DedsioxL 

1.  FoBOiBLB  ENTBT  AND  DETAiNEB,  S  24^ — What  not  a  dcfeiue.  In 
an  action  of  forcible  detainer,  a  tenant  cannot  defend  by  denying  or 
attacking  his  landlord's  title,  nor  can  he  show  that  such  title  has 
terminated,  for  the  reason  that  the  action  is  possessory  soldy,  and 
is  a  summary  statutory  action  for  the  restoraticm  of  the  pooDcarion 
of  land  to  one  who  has  wrongfully  been  kept  out  or  deprived  of  audi 
possession,  and  for  the  further  reason  that  in  such  action  the  queatkm 
of  title  cannot  be  tried. 

2.  FoBciBLB  ENTBY  AND  DETAiNEB,  S 108* — wkCH  attempt  to  recovtir 
personalty  disregarded.  Personal  property  cannot  be  made  the  subject 
of  an  action  of  forcible  detainer,  but  where  a  complaint  In  sudi  an 
action  seeks  to  recover  for  personal  property  as  well  as  the  possesaloo 
of  real  estate,  such  portion  of  the  complaint  will  be  treated  as  80^ 
plusage  where  that  phase  of  the  case  was  not  presented  to  the  trial 
court,  and  where  the  Judgment  sought  to  be  reversed  is  for  the  pos- 
session of  land  and  not  for  that  of  the  personal  property  descrttted 
by  the  complaint  as  being  in  and  on  the  demised  premises. 


Lepman  &  Reggie,  Defendant  in  Error,  y.  Chicago, 
Rock  Island  &  Pacific  Railway  Company,  Plaintifl  in 
Error. 

Gen.  No.  21,133. 

1.    Cabbisbs,  S  134* — when  consignee  not  entitled  to  sue  for  imfmnf 
to  goods.    Where,  on  shipping  a  carload  of  eggs,  the  consigDor  at- 

•8«e  nUools  NotM  Dlffest,  Vols.  XI  to  X¥,  and  CnmiilatiTe  Qoartorly,  Mat 
topic  snd  •ectlon  nnmber. 
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tached  a  draft  for  the  purchase  price  to  the  bill  of  lading,  sliding  it 
to  a  bank  for  collection,  and  the  consignee  refused  to  accept  the  eggs 
because  of  damage  in  transit,  but  later  accepted  same,  under  agree- 
ment with  the  consignor,  at  a  reduced  price,  the  consignee  is  not 
entitled  to  maintain  an  action  against  the  carrier  to  recover  for  the 
negligoit  Injury  to  the  goods,  title  to  same  not  having  been  In  the 
consignee  at  the  time  the  damage  was  inflicted,  and  no  assignment 
of  the  right  of  action  therefor  having  been  alleged  or  proved. 

Z  Cabbisbs,  $132* — token  Bhowing  of  tUle  to  damaged  goods 
neoe$$ary.  The  right  to  recover  damages  against  a  carrier  for  negU- 
gent  carriage  of  goods  is  a  chose  in  action,  and  where  the  consignee 
seeks  to  recover  therefor  he  must  show  title  in  hims^  at  the  time 
of  the  Inflictioii  of  the  injury,  or  an  assignment  to  him  of  sudi  cboee 
inaction. 

8.  CABBimw,  ilZi^ — what  does  not  entitle  consignee  to  sue  for 
damage  to  goods.  Where,  at  the  time  of  the  negligent  injury  to 
foods  by  a  carrier,  the  title  thereto  was  not  in  the  consignee,  the 
sobsequent  purchase  of  the  same  by  him  upon  differ^it  terms,  with- 
out paying  a  draft  accompanying  the  bill  of  lading  nor  securing  pos- 
session of  the  latter,  does  not  operate  retrospectivdiy,  so  as  to  entitle 
the  consignee  to  recover  for  damages  inflicted  in  transit. 

Brror  to  the  Municipal  Court  of  Chicago;  the  Hon.  Josn  A. 
IfABoinET,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
191S.    Bev^rsed.    Opinion  filed  Novemb^  15,  1915. 

Mabcus  L.  Bell,  Albert  B.  Enoch  and  Chables  T. 
ScHWABz,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
oourt 

T.  Jensen  &  Bros,  of  Marion,  KansaSy  shipped  to 
plaintiff  by  the  defendant  railroad  one  carload  of  eggs, 
consisting  of  400  cases.  T.  Jensen  &  Bros,  drew  a  draft 
on  plaintiff  for  the  agreed  price  of  the  eggs,  attached 
the  same  to  the  bill  of  lading  and  sent  it  through  a 
bank  for  collection.  The  eggs  were  damaged  in  transit 
and  plaintiff  refused  to  accept  them.  After  the 
exchange  of  telegrams  and  telephone  messages  between 
plaintiff  and  T.  Jensen  &  Bros.,  the  plaintiff  finally 

*Bm  miBolfl  N^tei  DliTMl,  VoU.  XI  to  X¥,  and  CumnUitlTe  Qiwrt«rl7>  Mune 
tople  and  teetloii  aimiibcr. 


372  Appellate  Coubts  of  Illikois. 

Lepman  &  Heggie  v.  Chicago,  R.  L  &  P.  By.  Co.,  195  UL  Appu  870. 

agreed  to  accept  the  eggs  at  a  reduction  from  the 
contract  price.  Acting  upon  this  latter  agreement, 
plaintiff  took  possession  of  the  eggs,  re-sorted  them  in 
the  car  and  took  away  all  but  twenty-two  cases  of  them, 
which  were  left  in  the  car.  The  eggs  remaining  in  the 
car  were  damaged,  some  being  broken  and  others  being 
what,  in  the  parlance  of  the  egg  trade,  are  known  as 
^ leakers  and  checks."  The  eggs  being  perishable,  the 
defendant  sold  them,  realizing  therefor  $70.53,  which 
sum  defendant  tendered  to  plaintiff  in  settlement  of 
the  cause  of  action  sued  on. 

The  cause  was  tried  before  the  court  without  a  jury. 
The  court  found  against  the  defendant  and  gave  judg- 
ment for  $149,  and  defendant  seeks  this  review. 

The  action  is  one  sounding  in  tort  for  the  negligent 
carriage  of  the  eggs  by  defendant. 

It  is  not  disputed  that  plaintiff  neither  paid  the  draft 
attached  to  the  bill  of  lading  nor  had  possession  of  the 
bill  of  lading.  While  it  is  claimed  that  it  was  agreed 
that  the  claim  against  defendant  for  damage  to  the 
eggs  should  belong  to  the  defendant  in  error,  there  is 
no  assignment  of  such  chose  in  action  from  T.  Jensen  & 
Bros,  to  plaintiff,  set  up  in  plaintiff's  pleading,  and  no 
such  assignment  appears  in  the  record  as  evidence. 
Leemon  v.  Grand  Crossing  Tack  Co.,  187  UL  App.  247, 
is  conclusive  on  this  point,  where  it  was  said : 

**  However,  we  must  reverse  this  judgment  for  the 
reason  that  plaintiff  has  not  in  his  pleading,  on  oath  or 
by  affidavit,  alleged  that  he  was  the  actual  bona  fide 
owner  of  this  chose  in  action,  and  how  and  when  he 
acquired  title,  as  required  by  sec.  18,  ch.  110,  Illinois 
Statutes  (J.  &  A.  If  8555).  It  is  no  answer  to  say  that 
the  absence  of  this  affidavit  was  not  made  an  issue  by 
any  affidavit  of  merits  filed  by  defendant  in  the  wuit 
below,  as  we  do  not  understand  that  the  affidavit  of 
merits  should  contain  conclusions  of  law." 

Defendant  in  its  brief  says :  *  *  Upon  considering  the 
circumstances  surrounding  the  transaction,  plaintiff  in 
error  is  of  the  opinion  that  damages  should  be  paid 
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T.  Jensen  &  Bros.,  and  in  order  to  avoid  a  doable  pay- 
ment this  writ  of  error  was  sued  out/' 

It  is  clear  that  the  title  to  the  eggs  at  the  time  they 
were  damaged  was  in  the  consignor,  Jensen  &  Bros., 
and  not  in  the  plaintiff.  The  consignor  at  that  time 
had  not  parted  with  its  title  to  the  eggs.  It  had  neither 
paid  the  draft  attached  to  the  bill  of  lading  nor 
obtained  possession  of  the  bill  of  lading.  These  were 
essential  conditions  to  be  performed  by  plaintiff  in 
order  to  vest  it  with  title  to  the  eggs.  The  fact  that 
subsequently  plaintiff  purchased  the  eggs  of  the  con- 
signor on  different  terms  had  no  retroactive  effect, 
neither  did  such  subsequent  purchase  operate  to 
change  the  title  to  the  eggs  at  the  time  tiiey  were 
damaged  from  the  consignor  to  plaintiff.  The  right  to 
recover  damages  for  the  negligent  carrying  of  the  eggs 
was  a  chose  in  action.  This  right  neither  by  the  plead- 
ings nor  proof  was  shown  to  have  been  shifted  from  the 
consignor  to  the  plaintiff,  although  plaintiff  proceeds 
upon  the  theory  that  at  the  time  of  the  damage  it  was 
the  consignee  of  the  eggs.  Therefore  plaintiUl  has  no 
right  of  action  against  defendant  for  its  negligent 
carrying  of  the  eggs. 

The  $70.53  which  defendant  requests  this  court  to 
adjudge  to  plaintiff  not  being  in  this  case,  we  are  with- 
out jurisdiction  to  so  order. 

As  plaintiff  has  no  cause  of  action  for  damages 
resulting  from  the  negligent  carriage  of  the  eggs  in 
suit,  the  judgment  of  the  Municipal  Court  is  reversed. 

Reversed. 


Albert  A.  Newman,  Appellee,  ▼.  Newman  Clock  Ckim- 

pany,  Appellant 

Gen.  No.  20,950.    (Not  to  be  reported  in  full) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Hugh  X 
Kkabns,  Judge,  preddiog.  Heard  in  the  Branch  Appellate  Court  at 
tiie  October  term*  1915.   Beveraed.   Opinion  filed  Nov^nhw  10, 1916. 
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Newman  t.  Newman  Clock  Go^  195  HI.  App.  873. 

Statement  of  the  Case. 

Action  by  Albert  A.  Newman,  plaintiff,  against  the 
Newman  Clock  Company,  defendant,  in  the  Municipal 
Court  of  Chicago,  to  recover  instahnents  of  salary 
claimed  under  a  written  contract.  Evidence  of  a  judg- 
ment obtained  in  a  prior  action  brought  to  recover 
other  instahnents  of  salary  under  the  same  contract 
was  admitted  as  an  adjudication  of  the  question  of 
liability.  Since  the  rendition  of  the  judgment  appealed 
from,  such  prior  judgment  has  been  reversed  by  the 
Supreme  Court  (268  HI.  426,  aff 'g  191  HI.  App.  343), 
holding  M  matter  of  law  that  the  acts  of  plaintiff 
shown  by  the  record  in  that  case  amounted  to  a  breach 
of  the  contract  releasing  defendant  from  liability 
thereon.  From  a  judgment  for  plaintiff,  defendant 
appeals. 

Amos  W.  Mabston  and  Winston,  Payne,  Stbawn  ft 
Shaw,  for  appellant. 

West  &  Eckhabt,  for  appellee. 

Mb.  Justiob  Babnes  delivered  the  opinion  of  the 
court. 


Abstract  of  the 

1.  Appeal  and  ebbob,  (1165^ — what  U  effect  of  confesBUm  of 
error.  A  confession  of  enor  does  not  preclude  the  consideiatiioii  of 
errors  not  confessed. 

2.  Appeal  and  bbbob,  §1788* — when  reversal  withtrnt  remand 
proper  on  confession  of  error.  Where,  in  an  acticm  to  recover  an 
instalment  of  salary,  the  appellee  confessed  error  in  the  admission  in 
evidence  of  a  Judgment  in  his  favor  for  a  prior  instalment,  whldi 
had  since  been  reversed  by  the  Supreme  Court  holding  that  defendant 
was  not  liable,  the  court,  notwithstanding  platntifrs  confession  of 
error,  may  consider  defendant's  assignment  of  error  based  upon  tb» 
refusal  of  the  trial  court  to  give  a  peremptory  instruction,  and 
since,  under  the  undisputed  facts,  there  could  be  no  recovery,  may 
reverse  without  remanding. 

•See  minoie  Notee  Dteett,  VoU.  XI  to  X¥,  And  CumnUittTe  QmrlevlF, 
topic  ond  lection  number. 
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Zisinatos  et  al.  t.  Cont  etc.  Bk.  et  al.,  195  lU.  App.  375. 

Panagiotis  Zisinatos  and  Andreas  Oalineas,  Appellees, 
V.  Continental  &  Commercial  National  Bank  and 
Anton  J.  Cermak,  Bailiff,  Appellants. 

Gen.  No.  22,017.    (Not  to  be  reported  in  fnlL) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  R.  F. 
Robinson,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1915.  Appeal  dismissed.  Opinion  filed  November 
16,1915. 


Statement  of  the  Case. 

Action  by  Panagiotis  Zisinatos  and  Andreas  Gali- 
neas,  plaintiffs,  against  the  Continental  &  Commercial 
National  Bank  and  Anton  J.  Cermak,  bailiff  of  the 
Municipal  Court  of  Chicago,  defendants,  in  the  Munici- 
pal Court  of  Chicago.  From  a  judgment  for  plaintiffs, 
defendants  appeal. 

Maybb,  Meyeb,  Austrian  &  Platt,  for  appellants. 

G.  A.  BuBESH,  for  appellaes. 

Mb.  Justice  Babnes  delivered  the  opinion  of  the 
court. 


Abstract  of  the 

1.  Municipal  Court  of  Chicago,  S  10* — tohen  action  far  trial  of 
riff  hi  to  property  is  of  fourth  class.  A  proceeding  for  the  trial,  of 
the  right  to  property  is  an  action  of  the  fourth  class  under  the 
Municipal  Court  Act,  sec.  2,  subd.  4  (d)   (J.  &  A.  1(3314). 

2.  Municipal  Coubt  of  Chicago,  $27* — when  extension  of  time 
for  filing  biU  of  exceptions  not  in  apt  time.  Where  it  appears  that  an 
ezt^ision  of  the  time  for  filing  a  bill  of  exceptions  in  a  fourth-class 
action  under  section  2,  subd.  4  (d)  of  the  Municipal  Court  Act 
(J.  &  A.  V  3314)  was  not  made  within  thirty  days  from  tl^e  rendition 
of  the  Judgment  appealed  from,  the  Appellate  Court  will  strike  the 
bin  of  exceptions  on  motion  of  appellee,  for  the  reason  that  an  exten- 
sion of  such  filing  time  is  not  allowed  except  within  thirty  days  from 
the  rendition  of  such  Judgment 

*8ee  minoto  Notei  Direst,  YoU.  XI  to  XV,  and  ComnUitiTe  Quarterly,  tame 
topic  and  section  number. 
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City  of  Chicago  v.  Isaacson,  195  111.  App.  376. 

3.  Municipal  Cotjbt  op  Chicago,  §  24* — tohen  judgment  not  appe«^ 
ahle.  There  being  no  statute  authorizing  an  appeal  from  the  Munici- 
pal Court  of  Chicago  in  a  fourth-class  case,  an  appeal  cannot  be 
taken  in  such  case,  and  if  taken  will  be  dismissed. 


City  of  OhicagOi  Defendant  in  Error,  y.  Samuel  Isaac- 
son, Plaintiff  in  Error. 

Gen.  No.  21,492.    (Not  to  be  reported  in  fnlL) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Chablis  N. 
GooDNOw,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.    A^lrmed.    Opinion  filed  NoTember  29»  1915. 

Statement  of  the  Case. 

Action  by  the  City  of  Chicago,  plaintiff,  agamst 
Samuel  Isaacson,  defendant,  in  the  Municipal  Court  of 
Chicago.  To  reverse  a  judgment  for  plaintiff,  defend- 
ant prosecutes  this  writ  of  error. 

WnjJAM  Slack,  for  plaintiff  in  error;  Bomak  Q. 
Lewis,  of  counsel. 

EicHABD  S.  FoLSOM,  for  defendant  in  error. 

Me.  Pbesiding  Justice  McSubbly  delivered  the 
opinion  of  the  court. 

Abstract  of  the  Decision. 

Municipal  Coubt  of  Chicago,  S  26^ — when  hUl  ot  ewceptUnu  Intii^ 
dent,  A  document  purporting  to  be  a  bill  of  excepttoos  which  is 
but  a  recital  of  the  proceedings  of  the  trial  without  containing  eithet 
the  names  of  the  witnesses  or  the  evidence  is  not  "a  correct  state- 
ment *  *  *  of  the  facts  appearing  upon  the  trial  and  aU  ques- 
tions  of  law/'  or  "a  correct  stenographic  report  of  the  proceedings 
at  the  trial,"  required  by  section  23  of  the  Municipal  Oourt  Act, 
Illinois  Statutes,  ch.  87  (J.  &  A.  13335),  and  wiU  be  stricken  on 
motion  of  appellee^ 

•See  miiiole  Notee  DIrett,  Yolc  XI  to  XT,  And  CumnUittTe  Qnutatlj, 
iople  snd  feetlon  number. 
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Legowski  y.  Moreland  &  Co.,  195  IlL  App.  377. 


City  of  Chicago,  Defendant  in  Error,  v.  Samuel  Isaac- 
son, Plaintiff  in  Error. 

Gen.  No.  21,493.    (Not  to  be  reported  in  fuIL) 

Error  to  the  Maniclpal  Court  of  Chicago;  the  Hon.  Chables  N. 
Go(N>Now,  Judge,  preeiding.  Heard  in  this  court  at  the  October 
term,  1915.    Affirmed.    Opinion  filed  November  29,  1915. 

Statement  of  the  Case. 

Action  by  the  City  of  Chicago,  plaintiff,  against 
Samuel  Isaacson,  defendant,  in  the  Municipal  Court 
of  Chicago.  The  facts  and  reasons  for  the  decision 
in  this  case  were  identical  with  those  in  City  of  Chicago 
V.  Isaacson^  No.  21,492,  ante,  p.  376.  The  decision  in 
that  case  is  applicable  to  this  case. 

WOiLUM  Slack,  for  plaintiff  in  error;  Boman  G. 
Lewis,  of  counsel. 

RiCHABD  S.  FoLSOM,  for  defendant  in  error. 

Mb.  PBEsn>iNa  Justice  McSubelt  delivered  the 
opinion  of  the  court. 


Leo  Legowski,  Plaintiff  in  Error,  v.  Moreland  &  Com- 
pany, Defendant  in  Error. 

Gen.  No.  21,081.    (Not  to  be  reported  in  fuIL) 

Error  to  the  Superior  Court  of  Cook  county ;  the  Hon.  Hbnbt  V. 
Fbbeman,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1915.    Affirmed.    Opinion  filed  December  6, 1915. 


Statement  of  the  Case. 

Action  by  Leo  Legowski,  plaintiff,  against  Moreland 
&  Company,  defendant,  in  the  Superior  Court  of  Cook 
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county,  to  recover  for  personal  injuries  received  by 
plaintiff  while  employed  by  defendant,  as  a  result  of 
a  fall  from  some  uncovered  floor  joists  across  which 
he  was  walking  in  a  building  under  construction  by 
defendant.  To  reverse  a  judgment  of  nil  capiat  for 
defendant  entered  on  a  verdict  of  not  guilty,  plaintiff 
prosecutes  this  writ  of  error. 

At  the  time  of  the  accident  plaintiff  was  forty-one 
years  old,  with  fifteen  years*  experience  working  on 
buildings.  He  had  worked  on  the  present  building  four 
or  five  months  as  a  general  laborer,  carrying  brick, 
etc.  He  testified  that  he  was  ordered  by  the  foreman 
to  carry  bricks  to  a  bricklayer ;  that  to  reach  the  brick- 
layer it  was  necessary  to  cross  on  floor  joists  which 
were  uncovered,  and  plaintiff  said  to  the  foreman  that 
planks  should  be  laid  on  the  joists  over  which  he  could 
walk,  but  the  foreman  said  this  was  uimecessary;  that 
as  plaintiff  stepped  on  a  joist  it  ** wabbled*'  and  he  fell, 
striking  his  side  on  the  edge  of  the  joist.  On  the  con- 
trary there  was  suflScient  testimony  to  cause  the  jury 
to  believe  that  nothing  was  said  by  plaintiff  or  the  fore- 
man about  planks;  that  plaintiff  was  thoroughly 
experienced  in  walking  over  uncovered  joists  and  that 
that  wAs  the  customary  thing  for  workmen  to  do ;  that 
the  joist  in  question  was  not  loose  and  did  not  **  wab- 
ble**; other,  workmen  had  walked  on  it  and  noticed 
nothing  wrong  with  it;  that  plaintiff  fell  because  he 
stepped  on  a  mortar  board  lying  on  the  joists,  which 
tipped. 

Gallagheb  &  Messneb^  for  plaintiff  in  error. 

Balph  F.  Potter,  for  defendant  in  error. 

Mb.  Pbesiding  Justice  McSubelt  delivered  the 
opinion  of  the  court. 


Chicago — ^Fibst  Distwct — ^Decembeb,  1915.     379 

Wright  V.  Rodgers  et  al.,  195  IlL  App.  879. 


Abstract  of  the  Decision. 

1.  Master  and  servant,  8137* — when  judgment  for  defendant 
8u8tained,  In  an  action  by  an  employee  to  recover  for  personal 
injuries  due  to  a  fall  from  uncovered  floor  joists  in  a  building  under 
construction,  where  plaintiff  was  working  as  a  general  laborer,  evi- 
dence held  to  sustain  a  judgment  for  defendant 

2.  Master  and  servant,  §  137* — when  atructurtU  act  inapplioahle. 
In  an  action  to  recover  for  personal  injuries  sustained  by  plaintiff  as 
a  result  of  falling  from  joists  across  which  he  was  walking  while 
employed  by  defendant  as  a  general  laborer,  instructions  which 
ignored  section  1  of  the  "Structural  Act"  (Hurd's  Rev.  St,  ch.  48. 
J.  &  A.  15368),  relating  to  the  construction  of  scaffolds,  hoists, 
cranes,  etc,  held  not  erroneous  for  the  reason  that  plaintiff's  fall 
was  not  due  to  defects  in  any  of  the  appliances  mentioned  in  that 
statute,  which  had  no  application  to  the  case. 


William  T.  Wrigbt,  Plaintiff  in  Error,  v.  John  L. 
Rodgers  and  Mrs.  John  L.  Rodgers,  Defendants  in 
Error. 

Gen.  No.  21,146.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Ck)urt  of  Chicago ;  the  Hon.  John  K.  Prxndi- 
viLUE,  Judge,  presiding.  Heard  in  this  court  at  the  March  term. 
1915.   Affirmed.    Opinion  filed  December  6,  1915. 

Statement  of  the  Case. 

Action  of  replevin  by  William  T.  Wright,  plaintiff, 
against  John  L.  Rodgers  and  Mrs.  John  L.  Bodgers, 
defendants,  to  recover  possession  of  a  dog.  To  reverse 
a  judgment  for  defendant,  plaintiff  prosecutes  this  writ 
of  error. 

Mabtik  &  Mabtin,  for  plaintiff  in  error. 

JuLTOs  Gk)LDZiEB  and  Adolph  S.  Fboehlich,  for 
defendants  in  error. 

^See  minoU  Notei  Digest,  VoU.  XI  to  XV,  And  Cnmnlatlva  <|iiarterl7»  wune 
to^  and  Mction  nnmber. 
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Haller  v.  Hopkins,  195  111.  App.  380. 

Mb.  Pbesiding  Justice  McSubelt  delivered  the 
opinion  of  the  court  ^ 

Abstract  of  the  Decision. 

Replbviw,  §104* — when  judgment  auaiained.  In  an  action  of 
replevin  to  recover  possession  of  a  dog,  where  the  evidence  was 
conflicting  as  to  its  Identity,  bat  the  trial  conrt  had  <H;)portanit7  to 
verify  the  testimony  of  witnesses  by  examination  and  observation 
of  the  dog,  which  was  produced  in  the  trial  oonrt,  held  to  sustain  a 
Jndgm^it  for  the  defendant. 


Johanna  Haller^  Defendant  in  Error,  ▼.  B.  N.  Hopkins, 

Plaintiff  in  Error. 

Gen.  No.  21|158.    (Not  to  be  reported  in  fuIL) 

Error  to  the  Municipal  Court  of  Chicago ;  the  Hon.  John  K.  Pbdidi- 
vnxE,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1915.   Affirmed.    Opinion  filed  December  6,  1915. 

Statement  of  the  Case. 

Action  of  replevin  by  Johanna  HaUer,  plaintiff, 
against  B.  N.  Hopkins,  defendant,  in  the  Municipal 
Conrt  of  Chicago,  to  recover  possession  of  goods 
wrongfully  seized  on  a  distress  warrant  as  the  prop- 
erty  of  a  third  person.  To  reverse  a  judgment  for 
plaintiff,  defendant  prosecutes  this  writ  of  error. 

Defendant,  under  a  distress  warrant  authorizing  him 
to  distrain  for  rent  due  from  Walter  A.  Sanoica  for 
premises  No.  2013  West  North  avenue,  seized  store 
fixtures  which  Johanna  Haller,  plaintiff,  claimed 
belonged  to  her  and  not  to  Sanoica.  The  property 
seized  consisted  of  show  cases,  cash  register  and  desk. 

The  evidence  tended  to  prove  that  prior  to  March  1, 
1909,  this  property  belonged  to  Otto  G.  Haller  and 

•See  minolfl  Notes  Dteeel*  Vols.  XI  to  XV.  and  CamnlatiTe  <|iiaitefl7,  «■• 
topic  snd  seetioB  number. 
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was  used  in  a  drug  store  owned  by  him.  On  that  date 
by  bill  of  sale  he  conveyed  this  property  to  plaintiff, 
his  wife,  and  the  bill  of  sale  was  duly  recorded  in  the 
recorder  ^s  oflBce  of  Cook  county.  Subsequently  Otto  G. 
Haller  died.  On  March  30,  1912,  plaintiff,  who  was 
not  a  druggist,  made  an  agreement  with  Sanoica,  who 
was  a  druggist,  to  manage  the  drug  store  at  No.  2013 
West  North  avenue  for  a  period  ending  March  31, 
1913,  which  agreement  was  subsequently  extended  for 
a  period  of  five  years.  By  this  agreement  the  stock 
and  fixtures  were  leased  to  Sanoica  for  a  rental  pay- 
able in  monthly  instalments.  He  was  also  to  assume 
the  rent  of  the  store  room  No.  2013  West  North  ave- 
nue. The  lease  of  this  store  room  to  Haller  (although 
the  exact  lessee  does  not  clearly  appear)  apparently 
having  terminated,  a  new  lease  of  No.  2013  was  made 
by  Tabor,  Fay  et  al,  trustees,  etc.,  who  had  recently 
purchased  this  property,  to  Sanoica.  This  lease  was 
dated  September  22,  1913,  and  was  for  a  period  of 
about  six  years.  Sanoica  was  unable  to  keep  up  his 
payments  to  plaintiff  under  his  contract  with  her,  and 
about  September,  1914,  by  mutual  agreement  this  con- 
tract was  terminated  and  the  stock  and  fixtures  of  the 
drug  store  were  moved  out  of  No.  2013  and  into  No. 
2011,  a  store  room  which  she  had  leased.  Sanoica 
continued  working  for  her.  The  distress  warrant  was 
for  rent  due  from  Sanoica  for  October,  1914,  of  No. 
2013,  but  defendant  seized  the  property  which  was  in 
plaintiff's  store,  No.  2011. 

The  landlords,  through  their  agent,  were  informed 
two  days  before  the  levy  that  plaintiff  and  not  Sanoica 
owned  the  store,  and  at  the  time  of  the  levy  the  defend- 
ant was  specifically  so  informed. 

Franklin  E.  Vaughan,  for  plaintiff  in  error. 

Loins  PiNDBBSKi  and  J.  Abthub  Johnson,  for  de- 
fendant in  error. 


382  Apfellatb  Goxtbts  of  Illinois. 

Haller  v.  Hopkins,  195  lU.  App.  380. 

Mb.   Presiding  Jxtstiob   MoSubely  delivered  the 
opinion  of  the  court. 


Abstract  of  the  DedMoiL 

1.  Lardlobd  and  tenant,  S366^ — when  title  to  distrained  prop- 
erty Bhoton  to  he  in  third  person.  In  an  action  of  replevin  to  reoofer 
possession  of  personal  property  wrongfully  seised  on  a  distress  wa^ 
rant  as  the  property  of  a  third  person,  evld^ice  examined  and  t 
finding  that  at  the  time  the  distress  warrant  was  levied  idalntlff 
had  both  title  to  and  possession  of  the  property  songhl  to  be  reoor* 
ered,  held  warranted  by  the  evid^ca 

2.  Landlobd  and  tenant,  S  366* — when  landlord  not  misled  as  to 
ownership  in  distraining  property.  In  an  action  of  r^Ievin  to  reoofcr 
personal  property  belonging  to  plaintiff,  consisting  of  fixtures  f onnerlj 
used  in  a  drug  store  which  were  wrongfully  seised  on  a  distress  war 
rant  against,  a  third  person,  where  it  appeared  that  the  property 
when  seised  was  not  in  the  possession  of  such  third  person  and  that 
plaintiff  claimed  under  a  bill  of  sale  duly  recorded,  and  where  It 
further  appeared  that  plaintiff  notified  the  landlord  and  defendant 
of  her  title  before  the  selsure  was  made,  held  that  such  landlord  coold 
not  have  been  misled  as  to  the  title  to  the  goods,  for  the  reason 
that  the  record  of  such  bill  of  sale  was  constructive  notice  of  plain- 
tlfiTs  title,  and  defendant  having  acted  in  the  face  of  notice  of 
plaintiff's  title,  any  prior  statements  by  such  third  person,  dalmlng 
title  in  himself,  if  competent,  would  not  excuse  the  act  of  defendant 
or  affect  plaintiff's  right  to  maintain  the  action. 

3.  Landlord  AND  tenant,  §  44* — when  demand  anneoessary.  Wbeie 
a  taking  of  personal  property  is  wrongful,  a  demand  is  not  neoesmy 
in  order  to  maintain  replevin  to  recover  the  goods  taken. 

4.  Replevin,  §  114* — what  evidence  admissible  in  action  to  recover 
distrained  property.  In  an  action  of  replevin  to  recover  goods  of 
plaintiff  wrongfully  seised  by  defendant  under  a  distress  warrant 
against  a  third  person,  a  bill  of  sale  duly  recorded  under  whidi  plain- 
tiff claimed  title  to  the  goods,  as  well  as  a  contract  between  plaintUf 
and  such  third  person  relating  to  the  goods  in  question,  are  competent 
on  the  question  of  plaintiff's  title  to  the  goods  sought  to  be  replevied, 
for  the  reason  that  whether  or  not  such  contract  was  a  contract  of 
sale  in  so  for  as  the  stock  of  a  drug  store  was  concerned,  yet  as  to 
the  fixtures  it  was  clearly  a  contract  of  lease. 

•Sm  minols  NotM  DIsMi,  Vole  XI  to  X¥,  and  CimiiilAUTe  Qmtft«rl7» 
topic  And  Motion  nnmbor. 


Chicago— FiBST  Dibtbiot^-Deobmbeb,  1915.    383 

Lejkowska  r.  Godlewskl,  195  III.  App.  883. 

Clara  Lejkowska,  Defendant  in  Error,  v.  A.  M.  Ood- 

lewski,  Plaintdff  in  Error. 

Gen.  No.  21,183.    (Not  to  be  reported  in  fuIL) 

Error  ta  Uie  Municipal  Court  of  Chicago;  the  Hon.  Hugh  J. 
KiARirs,  Jndge,  presiding.  Heard  in  this  court  at  the  March  term, 
1915.  Affirmed.   Opinion  filed  December  6, 1915. 


Statement  of  the  Case. 

Action  by  Clara  Lejkowska,  plaintiff,  against  A.  M. 
Oodlewski,  defendant,  in  the  Municipal  Court  of 
Chicago.  To  reverse  a  judgment  for  plaintiff  for 
eight  hundred  dollars,  defendant  prosecutes  this  writ 
of  error. 

W.  G.  Andbrson,  for  plaintiff  in  error. 

Cavekdeb  &  Kaiseb,  for  defendant  in  error.   • 

Mb.  Presidinq  Justice  McSubely  delivered  the 
opinion  of  the  court. 


Abstract  of  the  Decision. 

1.  Appeal  and  ebbob,  S  ^^^ — wJ^en  defect  in  record  places  burden 
of  proof  on  pUUntiff  in  error.  Where  a  writ  of  error  brings  up  only 
the  statntory  record,  without  a  biU  of  exceptions,  statement  of  facts 
or  stenographic  report  of  the  proceedings  in  the  trial  court,  plaintiff 
in  error  has  tlie  burden  of  showing  affirmatively  that  such  record 
shows  the  omission  of  something  to  his  disadvantage,  and  in  the 
abeaice  of  such  a  showing  the  legality  of  the  proceedings  shown  by 
the  record  will  be  presumed. 

2.     DlSmSBAL,  NONSUIT  AND  DISCONTINUANCE,   $  H^ — tOkcn  aUoWCd 

09  to  one  defendant,  Wh^re  two  defendants  are  served.  It  is  not  error 
to  allow  plaintiff  before  trial  to  dismiss  as  to  one  defendant  and  to 
amend  her  statement  of  daim  as  to  the  other,  even  though  the 
defaidant  had  no  notice,  for  the  reason  that  when  defendant  is 
brought  into  court  by  service  of  process  on  him,  it  is  his  duty  to  be 
and  appear  untfl  the  case  is  disposed  of,  without  further  notice. 


•See  minoie  Notee  Dlirett,  VoU.  XI  to  XV,  and  Cumulative  Quarterly,  tame 
teple  and  eeetloii  number. 
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Gills  y.  Krulewich,  195  111.  App.  384. 

Paul  OiliSi  also  known  as  Powel  Oilis,  Defendant  in 
Errori  v.  H.  Krulewich,  Plaintiff  in  Error. 

Gen.  No.  21,193.    (Not  to  be  reported  in  fnlL) 

Brror  to  fhe  Superior  Court  of  Ck)ok  county ;  the  Hon.  Clabencs  N. 
Goodwin,  Judge,  presiding.  Heard  in  this  court  at  the  Bfarch  term, 
1915.    Affirmed.    Opinion  filed  December  6, 1915. 

Statement  of  the  Case. 

Action  by  Paul  Gills,  also  known  as  Powel  Oilis, 
plaintiff,  against  H.  Krulewich,  defendant,  in  the 
Superior  Court  of  Cook  county,  to  recover  money 
alleged  to  have  been  deposited  by  plaintiff  in  defend- 
ant's savings  bank.  It  was  not  disputed  that  a  man 
named  Powel  Gilis  made  deposits  and  is  entitled  to 
withdraw  the  same,  and  the  question  was  as  to  his 
identity  with  plaintiff.  To  reverse  a  judgment  for 
plaintiff  for  $237,  defendant  prosecutes  this  writ  of 
error. 

Plaintiff  has  possession  of  the  bank  book  issued  to 
Powel  Gilis,  and  testified  that  he  received  it  when  he 
opened  his  account  with  defendant ;  that  he  made  the 
deposits  and  received  the  withdrawals  entered  in  the 
book ;  that  the  signature  on  the  identification  card  was 
made  by  him.  Other  witnesses  testified  that  plaintiff 
is  the  man  to  whom  this  book  was  issued  and  who  had 
an  account  with  defendant.  Defendant  introduced 
testimony  tending  to  show  that  the  signature  of  plain- 
tiff was  not  made  by  the  man  who  signed  the  identifi- 
cation card  when  the  account  was  opened. 

M.  A.  MiLKBwiTCH,  for  plaintiff  in  error. 

E.  P.  Bbadchttlis,  for  defendant  in  error ;  Anthokt 
J.  Schmidt,  of  counseL 

Mb,  Presiding  Justice  McSubely  delivered  the 
opinion  of  the  court. 
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Sdinlts  V.  National  Brewing  Co.,  Id5  IlL  App.  885. 

Abstract  of  the  Decision. 

1.  Banks  and  banking,  §  200* — when  evidence  sufflcient  to  show 
idefUUy  of  depositor.  In  an  action  to  recover  savings  bank  deposits 
made  by  a  man  named  Powel  6.,  where  plaintiff's  name  was  Pavl  G. 
and  where  plaintiff's  identity  with  such  depositor  was  disputed,  evi- 
dence, including  disputed  signatures,  examined  and  held  sufficient  to 
prove  that  plaintiff  was  the  person  who  made  the  deposits  in  question. 

2.  TftiAii*  S  285* — when  case  not  argued  on  trial  by  court,  A  court 
trying  a  case  without  a  Jury  is  not  required  to  listen  to  arguments 
of  Gonns^ 

3.  OosTS,  i^* — when  statutory  damages  not  allowed.  On  an 
appeal  in  an  action  to  recover  savings  bank  deposits  made  by  plain- 
tiff, held  that  plaintiff  could  not  recover  statutory  damages. 


Margaretha  Schtdtz,  Administratrix,  Plaintiff  in  Error, 
V.  National  Brewing  Company,  Defendant  in  Error. 

Gen.  No.  214214.    (Not  to  be  reported  in  fuIL) 

Error  to  the  Superior  Court  of  Gook  county ;  the  Hon.  Mabcus  A. 
Kavanagh,  Judge,  presiding.  Heard  In  this  court  at  the  March 
term,  1915.  Reversed  and  remanded.  Opinion  filed  December  6, 1915. 
Blearing  denied  Dec^ber  20, 1915. 

Statement  of  the  Case. 

Action  by  Margaretha  Schultz,  administratrix  of  the 
estate  of  Frederick  Schultz,  deceased,  plaintiff,  against 
the  National  Brewing  Company,  defendant,  in  the 
Superior  Court  of  Cook  county,  to  recover  for  the 
death  of  plaintiff's  intestate.  To  reverse  a  judgment 
of  nil  capiat  for  defendant,  entered  on  a  verdict  of  not 
guilty  ordered  by  the  court,  plaintiff  prosecutes  this 
writ  of  error. 

-  Plaintiff's  evidence  tended  to  show  that  her  intes- 
tate, while  employed  as  a  bam  boss  and  engaged  in  and 
about  his  duties  near  a  grain  and  malt  elevator  owned 

*8ee  inhiolg  Notes  Dlffett,  Vola.  XI  to  XV,  and  Canmlattve  Qiiarterl7»  same 
tepla  and  seetloB  nnmber. 
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and  operated  by  defendant,  received  injuries  from  an 
explosion  in  the  elevator  which  resulted  in  his  death. 
There  was  evidence  tending  to  show  the  presence  in 
the  elevator  of  quantities  of  grain  dust  and  the  prox- 
imity of  lighted  gas  jets ;  that  such  dust  is  of  a  highly 
explosive  nature  and  on  contact  with  flame  or  spark 
will  explode ;  that  this  was  a  dust  explosion ;  that  the 
device  used  by  defendant  to  remove  dust  was  not  effect- 
ive for  the  purpose,  and  that  other  methods,  which  a 
witness  described  in  detail,  would  prevent  such  an  ex- 
plosion. 

JuTTL  &  JuiTL,  for  plaintiff  in  error. 

P.  J.  Canty,  for  defendant  in  error. 

Mb.  Presiding  Justice  McSurbly  delivered  the 
opinion  of  the  court. 

Abstract  of  fhe  Decision. 

1.  Trial,  §  195* — when  direction  of  verdict  improper.  In  an  action 
to  recover  for  death  alleged  to  have  been  caused  by  defendant's 
negligence,  where  there  Is  evidence  which,  if  standing  alone,  would 
fairly  tend  to  support  plaintiff's  case,  a  peremptory  instruction  for 
the  defendant  is  error. 

2.  Masteb  and  sebvant,  S  126* — what  degree  of  care  required  to 
provide  safe  place  to  work.  Reasonable  care  of  an  employer  to  pro- 
vide a  reasonably  safe  place  to  work  is  such  care  as  is  commmsurate 
with  the  danger. 

8.*  Masteb  and  sebvant,  S  126* — what  degree  of  care  required  to 
guard  against  explosion.  Grain  dust  being  highly  explosive,  an 
employer  in  whose  place  of  work  such  dust  is  present  in  large  qnau; 
titles  must  exercise  a  degree  of  care  commensurate  with  the  danger 
to  guard  against  explosions. 

4.  Masteb  and  sebvant,  §709* — when  care  exercised  to  provide 
safe  place  to  work  a  question  for  jury.  In  an  action  to  recover  for  the 
death  of  an  employee  due  to  an  explosion  of  grain  dust  In  the 
employer's  elevator,  where  it  appeared  that  there  were  lighted  gas 
Jets  in  the  proximity  to  quantities  of  such  dust,  the  question  whether 
the  employer's  duty  to  use  reasonable  care  to  provide  a  reafwnably 
safe  place  to  work  requires  him  to  substitute  another  method  of 
preventing  such  explosions  is  for  the  Jury. 


*Sm  minots  Notes  Dlffett,  Vols.  XI  to  XT,  and  CiunolatlTo  Qnartoriy, 
topic  and  section  number. 
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BroDSteln  y.  Shane,  195  111.  App.  387. 

John  Bronsteiiii  Defendant  in  Errori  v.  C.  B.  Shane, 

Plaintiff  in  Error. 


Gen.  No.  21,229.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago ;  the  Hon.  Geobge  Bedfobd, 
Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1915. 
Reversed.    Opinion  filed  December  6,  1915. 

Statement  of  the  Case. 

Action  by  John  Bronstein,  plaintiff,  against  0*  B. 
Shane,  defendant,  in  the  Municipal  Court  of  Chicago, 
to  recover  under  a  contract  of  employment  from  which 
it  was  alleged  he  was  wrongfully  discharged.  From  a 
judgment  for  plaintiff  of  eighty-seven  dollars,  defend- 
ant appeals. 

The  evidence  showed  that  plaintiff  was  eihployed  as 
a  cementer  of  rubber  coats  under  a  contract  which 
provided  that  he  **  guarantees  to  give  the  same  satis- 
faction in  his  work  as  he  has  heretofore  been  giving*'; 
that  before  the  contract  was  signed  he  made  an  kverage 
of  eighteen  dollars  per  week.  The  contract  guaranteed 
that  his  earnings  would  be  not  less  than  that  sum.  By 
practically  uncontradicted  evidence  it  was  shown  that 
after  the  signing  of  the  contract,  with  the  possible 
exception  of  two  weeks,  he  never  earned  this  amount ; 
that  his  earnings  ran  from  ten  dollars  a  week  to  about 
fourteen  dollars  a  week,  and  that  defendant  paid  him 
the  difference ;  that  the  foreman  reproved  plaintiff  for 
poor  work,  showing  him  defects  and  urging  him  to  do 
better;  that  another  employee,  who  was  an  examiner 
of  work,  found  defects  in  the  work  and  was  compelled 
to  return  a  considerable  portion  of  the  same  to  plaintiff 
to  be  done  over;  that  he  wasted  considerable  time 
during  working  hours  by  visiting  and  talking  with 
other  workmen ;  that  he  was  threatened  with  discharge 
unless  his  work  was  bettered,  but  there  was  no  im- 
provement, and  finally  he  was  told  to  go  by  the  fore- 
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man,  who  stated  to  liim  that  he  was  discharged 
**  because  I  cannot  get  this  work  done  at  all ;  yonr  work 
is  absolutely  no  good/' 

Lewis  F.  Jacobson,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Mr.   Presiding   Justice   McSurely  delivered  the 
opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Masteb*\nd  sebvant,  S  ^* — when  evidence  intufflcient  to  sup- 
port judgment  for  wages.  In  an  action  by  a  workman  to  recover 
wages  alleged  to  be  due  under  a  contract  of  employment,  erldence 
insufficient  to  support  a  Judgment  for  plaintiff. 

2.  Master  and  servant,  §  76* — when  discharge  a  defense  to  action 
for  wages.  A  worlunan  who  Is  Justifiably  discharged  cannot  recover 
wages  after  such  discharge. 


Charles  C.  Martin,  Administrator,  Plaintiff  in  Error,  v. 
St.  Luke's  Hospital,  Defendant  in  Error. 

Gen.  No.  21,252. 

1.  Death»  S21* — when  nonaction  not  proximate  cause.  In  an 
action  against  a  hospital  corporation  to  recover  for  the  death  of 
plalntlCTs  Intestate  under  Hurd's  Rev.  St.,  ch.  70,  sec  1  (J.  &  A. 
H  6184)  providing  an  action  'Whenever  the  death  of  a  person  shall 
be  caused  by  wrongful  act,"  etc.,  where  it  appeared  that  decedent  was 
brought  to  defendant's  hospital  after  a  fall  occurring  elsewhere,  with 
which  accident  the  cause  of  death  was  plainly  connected,  and  that 
the  immediate  cause  of  death  was  cerebral  compression  and  hem- 
orrhage, held  that  no  right  of  action  accrued  to  plaintiff  against 
defendant,  upon  the  sole  ground  that  defendant  failed  to  cause 
decedent  to  be  operated  upon  In  order  to  save  his  life,  for  the  reason 
that  the  words  of  the  statute  refer  to  the  direct  cause  which,  without 
the  intervention  of  any  other  cause,  produces  death,  and  do  not  include 
within  their  meaning  a  failure  to  arrest  the  natural  progress  of 
accidental  injuries. 

*See  nilnoifl  Notes  Digest,  Vols.  XI  to  XV,  and  CnmolatlTo  Qnartcriy,  mom 
topic  and  section  number. 
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2.     E<XEOI7TOB8  AND  AOMINI6TBATOB8,  §  506* — tOhCn  GWavd  Of  CWeCU- 

tUm  erroneous.  An  award  of  an  execution  for  costs  against  an  admin- 
istrator held  erroneous  for  the  reeason  tbat  such  costs  should  have 
been  directed  to  be  paid  in  the  due  course  of  administration. 

Error  to  the  Superior  Court  of  Chicago;  the  Hon.  M.  L.  MoEiniey, 
Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1915. 
AfSrmed  as  modified.    Opinion  filed  December  6,  1915. 

James  B.  Wabd  and  Alfbed  0.  Ebickson,  for  plaintiff 
in  error. 

Shebifp,  Dent,  Dobyns  &  Fbeeman,  for  defendant  in 
error. 

Mb.  Pbesidinq  Justice  McSubely  delivered  the 
opinion  of  the  conrt. 

Plaintiff  seeks  to  have  reversed  a  judgment  of  nU 
capiat  entered  on  a  directed  verdict  finding  the  defend- 
ant not  gailty  in  an  action  of  trespass  on  the  case. 

John  S.  Erickson,  while  cleaning  electric  lights  in 
the  passenger  station  of  the  Chicago  &  Northwestern 
Railroad,  touched  a  live  wire  and  received  a  shock 
which  caused  him  to  fall  from  a  ladder.  He  sustained 
a  fractured  skull  and  other  injuries.  He  was  taken  to 
the  defendant's  hospital  and  on  the  following  day  he 
died. 

The  theory  of  plaintiff's  claim  against  defendant  is 
that,  knowing  that  a  surgical  operation  was  immedi- 
ately necessary,  the  superintendent  and  employees  of 
defendant  **  neglected  to  cause  •  •  •  the  neces- 
sary surgical  operation  to  be  performed  to  arrest  the 
effect  of  said  injuries  •  •  •  and  as  a  result  of  said 
mjuries  and  the  aforesaid  neglect  to  relieve  them  he 
died,*'  with  right  of  action  accruing  under  the  statute 
for  the  benefit  of  the  next  of  kin. 

Action  to  recover  for  the  death  of  a  person  is  per- 
missible only  by  virtue  of  the  statute,— section  1,  ch. 
70,  Dlinois  Statutes  (J.  &  A.  tf6184).    This  provides 

*8ee  IIIIii«is  Notes  DIf est,  Tolt.  XI  to  XT,  and  dunulatiTo  Qnarterlj,  Mune 
topic  and  section  nomb^. 
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for  an  action,  **  Whenever  the  death  of  a  person  shall 
be  cansed  by  wrongful  act,**  etc.  It  is  self-evident 
that  the  cause  of  Erickson's  death  was  connected  witli 
the  fall  from  the  ladder.  A  doctor  testified  that  **tlie 
immediate  cause  of  death  was  cerebral  compression 
and  hemorrhage.'*  A  post-mortem  disclosed  a  blood 
clot  on  the  brain  about  the  size  of  a  fist.  We  fail  to 
see  how  any  **  failure  to  arrest  the  effect  of  said 
injuries**  by  surgical  operation  can  be  said  to  be  the 
cause  of  death  as  these  words  are  used  in  the  statute. 
To  say  that  the  failure  of  a  physician  to  prevent  death 
is  the  cause  of  death  is  merely  to  play  with  words.  The 
words  in  the  statute  mean  the  direct  cause  which, 
without  the  intervention  of  any  other  cause,  produces 
death.  We  are  referred  to  no  decisions  holding  a 
defendant  answerable  in  damages  in  a  death  case  for 
failure  to  arrest  the  natural  progress  of  accidental 
injuries. 

We  find  no  evidence  of  any  circumstances  which 
gave  rise  to  an  obligation  upon  defendant  to  furnish 
surgical  services.  Erickson  was  sent  to  the  hospital 
by  Dr.  Owen,  chief  surgeon  of  the  Chicago  &  North- 
western Railroad,  under  an  arrangement  between  him 
and  the  defendant  by  which  defendant  was  to  furnish 
** board**  and  a  nurse.  Medical  attendance  apparently 
was  to  be  furnished  by  Dr.  Owen.  So  far  as  the  evi- 
dence discloses,  the  hospital  was  merely  a  place  for 
boarding  and  nursing  patients  under  his  care.  There 
being  no  obligation  shown  by  the  evidence  upon  defend- 
ant for  the  services  of  a  physician,  it  follows  there  can 
be  no  recovery  against  it  for  any  failure  to  operate  on 
Erickson. 

These  considerations  are  sufficient  to  justify  the 
judgment,  and  it  is  unnecessary  to  discuss  other  points 
presented. 

It  was  technically  an  error  to  award  exeoution  for 
costs  against  the  administrator  instead  of  the  proper 
direction  that  they  be  paid  in  due  coure  of  administra- 
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tion.    The  judgment  is  modified  here  in  this  respect 
and  is  otherwise  affirmed. 

Affirmed  as  modified. 


Frank  S.  Matousek,  Appellee,  v.  Lawrence  Quirid, 

Appellant. 

Gen.  No.  214267. 

L  Laitdlobd  and  tenant,  §14* — tDhen  tenant  under  void  lease 
Hahle  for  use  and  occupation^  Even  though  a  parol  lease  of  a  bnild- 
ing  is  void  under  the  Statute  of  Frauds,  yet  the  lessor  may  recover 
for  use  and  occupation  for  so  long  a  time  as  such  use  and  occux>ation 
of  the  building  continue. 

2.  Landixhu)  and  tenant,  §  8* — what  consiitutes  occupancy.  In 
an  action  to  recover  for  use  and  occupation  of  a  building  under  a 
pATol  lease,  where  It  appeared  that  defendant  leased  the  building  in 
question  for  the  purpose  of  preventing  its  occupation  as  a  fruit  store 
in  competition  with  that  of  defendant,  field  that  defendant  was  in 
the  use  and  occupation  of  the  building  so  as  to  bind  him  on  his  oral 
contract  except  as  to  the  term,  notwithstanding  the  fact  that  defend- 
ant did  not  occupy  such  bailding  during  the  period  for  which  rent 
is  sought  to  be  recovered,  for  the  reason  that  as  defendant  held  the 
right  to  occupy,  or  to  prevent  others  from  occupying,  he  had  an 
interest  from  month  to  month  and  thereby  exercised  use  and  occupa- 
tion, in  which  case  the  actual  physical  presence  of  defendant  on  the 
premises  was  not  necessary; 

3.  Appeal  and  ebbob,  §  1411* — when  verdict  not  disturbed  where 
evidence  conflicting.  In  an  action  to  recover  for  use  and  occupation 
of  a  building  under  a  parol  lease,  where  the  evidence  was  conflicting 
as  to  whether  defendant  gave  notice  of  a  termination  of  the  contract, 
a  finding  that  such  notice  was  not  given,  lield  not  erroneous  because 
the  trial  court  believed  plaintiffs  ^testimony  to  such  effect. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  John 
McNxttt,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1915.   Affirmed.    Opinion  filed  December  6, 1915. 

Shobt,  Davis  &  Eust,  for  appellant. 
Chables  a.  Chuban,  for  appellee. 

*8ee  nilnols  Notes  Direst,  Vols.  XI  to  X¥,  and  Cmniilative  Qiuurterljr,  Muno 
topic  and^oectioii  nnmber. 
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Mb.  Pbesidinq  Justice  McSubely  delivered  the 
opinion  of  the  court. 

Plaintiff  brought  suit  before  a  justice  of  the  peace 
and  had  judgment,  from  which  defendant  appealed  to 
the  Circuit  Court.  Upon  trial  in  the  Circuit  Court 
plaintiff  had  judgment  for  eighty  dollars,  from  which 
defendant  has  appealed  to  this  court. 

After  considering  the  variant  testimony  we  think 
that  the  trial  court  might  reasonably  have  believed 
that  defendant  ran  a  fruit  store  on  25th  street  in 
Chicago ;  that  across  the  street  was  a  vacant  store ;  that 
defendant's  predecessor  in  business  had  leased  this 
vacant  store  and  had  kept  it  vacant  so  as  to  prevent 
any  business  competitor  from  occupying  it;  that 
defendant  upon  succeeding  to  the  business  desired  to 
make  the  same  arrangement  with  plaintiff  concerning 
the  vacant  store,  and  that  a  verbal  lease  of  it  was  made 
whereby  defendant  agreed  to  pay  ten  dollars  a  month 
for  it ;  that  defendant  kept  this  store  vacant  and  paid 
rent  therefor  for  three  months.  This  suit  is  for  eight 
months'  rent  following  the  period  for  which  defendant 
paid  rent. 

Plaintiff  concedes  the  parol  lease  to  be  within  the 
Statute  of  Frauds,  but  says  he  is  entitled  to  recover 
for  use  and  occupation  of  the  premises,  to  which'  de- 
fendant replies  that  he  did  not  have  the  use  and  occu- 
pation of  the  premises. 

Even  if  the  contract  of  leasing  is  void,  the  landlord 
may  recover  for  use  and  occupation  for  so  long  a  time 
as  such  use  and  occupation  continue.  Warner  v.  Hale, 
65  HI.  396.  Was  the  defendant  in  the  use  and  occupa- 
tion of  the  premises!  We  hold  that  he  was.  The 
actual  physical  presence  of  the  defendant  on  the  prem- 
ises was  not  essential.  By  holding  the  right  to  occupy 
for  his  own  business  or  to  prevent  others  from  occupy- 
ing he  exercised  use  and  occupation  of  the  premises, 
and  for  such  a  period  as  he  held  that  right  he  is  liable. 
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He  had  an  interest  from  month  to  month,  and  until  this 
interest  was  terminated  he  was  bound  by  his  oral  con- 
tract, except  as  to  the  term.   Marr  v.  Ray,  151  HI.  340. 

There  is  conflicting  testimony  as  to  whether  or  not 
defendant  told  plaintiff  at  the  end  of  the  three  months' 
period  for  which  he  paid  rent  that  he  did  not  wish  the 
premises  for  any  longer  time,  but  we  cannot  say  that 
the  court  was  not  justified  in  believing  plaintiff's  testi- 
mony to  the  effect  that  no  such  language  was  used  or 
anything  said  which  the  court  might  construe  as  a 
notice  of  termination. 

Seeing  no  convincing  reason  for  reversing  the  judg- 
ment, it  is  affirmed. 

Alfirmed. 


Rose  Henning,  Appellee,  v.  Heniy  Qnindel,  Appdlaat 

Gen.  No.  21,279. 

1«  CoNTBACTs,  §  385* — when  evidence  sufflcient  to  ahoto  eoBiatence, 
In  an  action  to  recover  on  a  contract  alleged  to  have  been  made 
between  defendant  and  a  third  person  for  the  benefit  of  plaintiff, 
evidence  examined  and  held  to  prove  a  contract  whereby  defendant 
received  money  on  condition  that  he  pay  the  amount  sued  for  to 
plaintiff,  and  the  balance  to  another. 

2.  OoNTBAOTs,  §  377* — when  letters  and  atatementa  admiaaihle.  In 
an  action  to  recover  on  a  contract  to  deliver  money  made  between 
defendant  and  another  for  the  benefit  of  plaintiff,  where  it  appeared 
that  on  being  shown  by  plaintiff  letters  of  such  third  person  to  her, 
stating  the  nature  of  the  contract  sued  on,  defendant  said :  "I  have 
got  the  money,  Mrs.  Hennlng,  but  I  cannot  turn  it  over  to  you,"  also 
giving  his  reasons  therefor,  held  that  the  letters  were  competent  as 
was  also  defendants  statement  after  reading  them,  notwithstanding 
the  fact  that  the  letters  were  written  by  another,  as  tending  to  prove 
an  admission  by  defendant  of  the  correctness  of  the  statements  made 
in  the  letters,  the  attitude  of  defendant  towards  the  contents  of  the 
letters  making  them  competent. 

^Sm  minoU  Notes  IHgeat,  Vols.  XI  to  XT,  and  CiuniiUitlve  Quarterly,  tame 
tofifc  and  section  number. 
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3.  C6NTBA0T8,  S377* — when  evidence  incompetent.  In  an  actton 
to  recover  on  a  contract  between  defendant  and  another  whereby 
defendant  agreed  to  pay  money  to  plaintiff,  where  it  appeared  that 
snch  third  person  had  taken  money  from  a  partnership  of  which  be 
was  a  member,  evidence  of  money  so  taken  held  properly  excluded,  for 
the  reason  that  snch  evidehce  was  incompetent  as  having  no  bearhig 
on  the  question  of  the  money  to  be  paid  to  plaintiff  under  the 
contract 

4.  GoNTBAOTS,  i  349* — when  heneflciary  may  sue.  One  for  whose 
benefit  a  contract  is  made  may  maintain  an  action  thereon  although 
the  consideration  of  such  contract  does  not  move  from  her. 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  J.  J. 
Cooke,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1915.    Affirmed.   Opinion  filed  December  6, 1915. 

Rathjb  &  Wesbbiann,  for  appellant;  Guy  Van 
ScHAicE,  of  counsel. 

Nbwbian,  Poppbnhusen  &  Stebn,  for  appellee; 
Lawbencb  a.  Cohen,  of  counsel. 

Mb.  Presiding  Justice  McSubely  delivered  the 
opinion  of  the  court. 

Plaintiff  brought  suit  upon  an  agreement  entered 
into  between  her  husband,  Frank  Henning,  and  the 
defendant.  She  had  judgment  for  $415,  from  which 
defendant  appeals. 

The  Farmers '  Bank  of  Shaumburg  is  a  private  bank 
and  a  copartnership.  Frank  Henning  was  one  of  the 
copartners  and  the  defendant  also  was  a  copartner. 
Henning  took  money  of  the  bank  to  a  large  amount, 
said  to  be  $42,000.  He  was  arrested  in  New  York  City 
and  placed  in  the  Tombs  prison  there,  where  the 
defendant  had  an  interview  with  him  for  the  purpose  of 
recovering  the  money  of  the  bank.  The  jury  were 
justified  in  believing  from  the  evidence  that  at  this 
interview  Henning  told  the  defendant  that  he  had  in 
his  possession  $2,415,  that  $2,000  of  this  belonged  to 
the  Farmers '  Bank  but  that  $415  belonged  to  his  wife 

*See  minoU  Notes  IHgmt,  Vols.  XI  to  XT,  and  CnmnUitlTe  Qnartcilsr. 
topic  and  section  number. 
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(the  plaintiff) ;  that  Henning  gave  Quindel  a  check 
for  $2,415,  on  condition  that  defendant  pay  $2,000  to 
the  bank  and  $415  to  his  wife,  and  that  defendant  took 
the  check  subject  to  those  conditions  and  agreed 
thereto.  Subsequently,  when  plaintiff  requested  de- 
fendant to  turn  over  to  her  the  $415,  defendant  refused. 
Upon  one  occasion  plaintiff  showed  defendant  two 
letters  she  had  received  from  her  husband  which  told 
of  the  arrangement  with  defendant  to  deliver  to  her 
$415,  which  letters  were  read  by  the  defendant,  who 
then  said:  **I  got  the  money,  Mrs.  Henning,  but  I 
cannot  turn  it  over  to  you ;  I  have  got  to  wait  and  see 
what  the  courts  decide. '*  There  was  also  testimony 
as  to  another  admission  by  defendant  of  the  aforesaid 
agreement  with  Frank  Henning.  The  evidence  was 
snfiBcient  to  prove  a  contract  by  defendant  to  give  the 
$415  to  plaintiff. 

Were  the  letters  above  referred  to  incompetent! 
They  were  competent  together  with  defendant's  state- 
ment after  reading  them,  as  tending  to  prove  an  admis- 
sion by  him  of  the  correctness  of  the  statements  in  the 
letters  that  defendant  had  agreed  to  turn  over  the 
money  to  plaintiff.  The  fact  that  the  letters  were 
written  by  the  husband  of  plaintiff  is  not  material.  It 
is  the  attitude  of  defendant  towards  their  contents 
which  makes  them  competent.  Freet  v.  American  Elec. 
Supply  Co.,  257  HL  248.  See,  also.  Rich  v.  Flanders, 
39  N.  H.  304,  beginning  at  the  bottom  of  page  339, 
where  appears  a  statement  of  the  rule  precisely  in 
point. 

It  was  not  error  to  exclude  evidence  as  to  moneys 
taken  by  Frank  Henning  which  had  no  bearing  upon 
the  $415  in  controversy.  Other  points  made  by  defend- 
ant are  equally  without  merit. 

The  plaintiff,  for  whose  benefit  the  defendant  made 
the  agreement,  may  maintain  an  action  although  the 
consideration  does  not  move  from  her.  Steele  v.  Clark, 
77  m.  471. 
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Plaintiff  was  clearly  entitled  to  recover,  and  the 
record  being  free  from  reversible  error  the  judgment 

is  afi&rmed. 

Affirmed. 


Edwin  S.  Thomas^  Appellee,  v.  Stephen  D.  Seaman  and 

Henry  A.  Blair,  Appellants. 

Oen.  No.  21,304.    (Not  to  be  reported  in  fnlL) 

Appeal  from  the  Municipal  Ck)urt  of  Chicago ;  the  Hoif.  Oscab  li. 
ToBBisoN,  Judge,  presiding.  Heard  in  this  court  at  the  March  tenn, 
1915.    Affirmed.    Opinion  filed  December  6, 1915. 

Statement  of  the  Gase. 

Action  by  Edwin  S.  Thomas,  plaintiff,  against 
Stephen  D.  Seaman  and  Henry  A.  Blair,  defendants, 
in  the  Municipal  Court  of  CMcago,  to  recover  back 
money  paid  under  a  contract  for  land  and  shares  of 
stock  alleged  to  have  been  breached  by  defendants. 

The  contract  was  dated  March  11, 1911.  By  it  plam- 
tiff  agreed  to  buy  and  defendants  to  sell  certain  land  in 
Colorado,  and  certain  shares  of  the  capital  stock  of  an 
irrigation  company  for  $5,400,  payable  in  four  instal- 
ments, $1,800  down,  which  was  paid,  and  the  balance  in 
three  instalments,  the  first  due  on  or  before  March 
11, 1912,  the  others  in  two  and  three  years  respectively. 
When  the  payment  due  on  or  before  March  11,  1912, 
was  made,  plaintiff  was  to  be  ^ '  entitled  to  an  abstract 
of  title  and  to  a  warranty  deed  to  said  land,''  and  the 
*  *  seller  agrees  to  furnish  abstract  of  title  and  transfer 
said  land  and  ditch  stock  as  herein  provided.'*  Further 
provisions  are: 

**  While  buyer  is  not  in  default,  he  may  have  pos- 
session of  said  premises  and  use  of  water  on  said  ditch 
stock  until  title,  by  deed  to  said  land  and  ditch  stock 
is  delivered." 
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**If  seller  fails  at  any  time  to  carry  out  the  terms  of 
this  contract,  then  all  the  purchase  price  and  the  inter- 
est that  has  been  paid  at  such  time  may  be  returned  to 
buyer  by  seller  in  full  accord  and  satisfaction  of  all 
claims  of  buyer  hereunder/' 
Also  that  'Hmie  shall  be  the  essence  of  this  contract." 

Between  March  11  and  April  4,  1911,  plaintiff  took 
possession  of  the  land.  On  April  4, 1911,  he  paid  the 
instalment  due  on  or  before  March  11, 1912.  Defend- 
ants did  not  then  deliver  the  stock,  abstract  and  deed, 
nor  any  of  them,  and  made  no  tender  until  December 
26, 1912,  when  a  deed  was  tendered  and  refused.  Plain- 
tiff rentained  in  possession  of  the  premises  from  about 
April  4,  1911,  until  June,  1912,  abandoning  them  at 
that  time  after  haying  in  April,  1912,  demanded  per- 
formance by  defendants,  saying  that  if  the  deed  was 
not  forthcoming  within  three  days  suit  would  be 
brought.  Later  plaintiff  wrote  letters  indicating  a 
willingness  to  buy  the  land  at  the  contract  price,  pro- 
viding defendants  gave  or  allowed  him  sufficient  com- 
pensation for  damages  caused  by  delay.  No  agreement 
as  to  such  compensation  was  ever  made.  There  was 
evidence  that  prior  to  bringing  this  action  plaintiff 
had  considered  exchanging  properties  with  other  per- 
sons. 

From  a  judgment  for  plaintiff  for  $3,334.25,  defend- 
ants appeal. 

HowABD  M.  Cabtbb  and  F.  W.  Walkeb,  for  appel- 
lants. 

Haase  &  HowABD,  for  appellee. 

Mb.  Pbesidinq  Justicb  McSubely  delivered  the 
opinion  of  the  court. 

Abstract  of  the  Decision. 

1.    VsiiDOB  AiTD  PUBCHASEB,   §92* — lohen  delay  In  performance 
tcaived*    Althougb  a  contract  for  the  sale  of  land  may  provide  that 


•See  miaole  Notes  Dlseet,  Vole.  XI  to  XY,  and  Cumiilallve  Qnarterljr,  eame 
teple  sad  eectloo  anmber. 
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time  shall  b^  of  the  essence  thereof,  such  a  condition  may  be  walred 
by  retaining  possession  of  the  land  after  the  right  to  rescind  has 
accmed. 

Z  Vbndob  and  pubchaseb,  §87* — what  act$  auffioieni  to  show 
rescission.  In  an  action  to  recover  back  money  paid  andar  a  con- 
tract to  purchase  land,  where  the  evidence  shows  that  defendants 
failed  to  deliver  a  deed  and  abstract  at  the  time  of  the  pajrment  of 
an  Instalment  as  provided  by  the  contract,  and  plaintiff,  abont  thir- 
teen months  after  the  time  for  delivery,  notified  defendants  that  If 
performance  was  not  made  within  three  days  suit  would  be  brought, 
and  later,  upon  def^idants  still  falling  to  perform,  abandoned  the 
land,  such  notice  and  abandonment  amounted  to  a  vaUd  rescission  of 
the  contract,  the  only  obligation  between  the  parties  at  this  time 
being  money  due  and  owing  from  defendants  to  plaintiff. 

3.  Vendor  and  pubchaseb,  $106* — when  right  to  rescind  not 
waived.  In  an  action  to  recover  back  money  paid  under  a  contract 
where  plaintiff  claims  a  rescission,  letters  written  after  the  acts 
relied  on  to  show  a  rescission  expressing  a  willingness  to  purchase 
the  property  If  defendants  gave  or  allowed  compensation  for  dam- 
ages resulting  from  their  delay  in  performing,  held  Insufficient  to 
prove  either  a  waiver  of  recission  or  a  want  of  Intention  to  rescind, 
it  nowhere  appearing  that  the  amount  of  compensation  to  be  paid 
was  ever  agreed  on.  y^ 

4.  Vendob  and  pubchaseb,  81^* — when  evidence  insufficient  to 
show  retraction  of  rescission.  In  an  action  to  recover  back  mon^ 
paid  under  a  contract  to  purchase  land  where  plaintiff  had  effect- 
ively rescinded,  and  where  defendants  were  urging  plaintiff  to  come 
to  some  agreement  as  to  the  controversy,  the  fact  that  plaintiff  dis- 
cussed with  third  persons  an  exchange  of  the  property  In  question  for 
property  belonging  to  them,  held  not  sufficient  to  show  a  waiver  of 
the  rescission,  as  the  terms  which  plaintiff  might  be  willing  to  make 
with  defendants  might  depend  on  what  disposition  he  could  make 
of  It 

5.  GusToics  AND  USAGES,  i  16* — What  effect  of  custom  as  to  dctual 
delivery  of  stock  certificates.  In  an  action  to  recover  back  money 
paid  under  a  contract  to  purchase  land  and  stock  of  a  Colorado 
ditch  corporation,  the  fact  that  no  certificates  of  the  stock  were  ever 
tendered,  held  immaterial  where  it  appears  that  both  by  the  contract 
and  the  method  of  handllhg  such  matters  In  Colorado  no  actual 
delivery  of  stock  was  contemplated  by  the  parties. 

6.  Vendob  and  pubchaseb,  §  123* — when  vendor  required  to  fur- 
nish abstract  and  deed  in  reasonable  time.  Where  a  contract  tt> 
purchase  land  provides  that  the  vendee  shall  be  entitled  to  an  abstract 
of  title  and  a  deed  on  making  certain  payments,  such  abstract  and 

*8ee  lUinoifl  Notes  Direst,  Vola.  XI  to  XY,  and  Comalatlve  Qnartorljr, 
topic  and  Mctlon  number. 
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deed  must  be  fnrnisbed  within  a  reasonable  time  after  such  pay- 
ments were  made. 

7.  Vendob  .  AND  PUBCHASBB,  J 123* — What  delay  in  fumi8hing 
abstract  and  deed  unreasonable.  Where  a  contract  to  sell  land  is 
construed  to  require  grantors  to  furnish  an  abstract  of  title  and 
deed  within  a  reasonable  time  after  certain  payments  were  made, 
a  delay  of  one  year  and  eight  months  in  making  tender  of  such  deed 
and  abstract  held  unreasonable. 


City  of  Chicago,  Defendant  in  Error,  v.  Louis  Eohn, 

in  Error. 


Gen.  No.  20,681."  (Not  to  be  reported  in  fuIL) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon«  Edmund  E. 
Jabecki,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.    Affirmed.    Opinion  ffled  December  6, 1915. 

Statement  of  the  Case. 

Prosecution  by  the  City  of  Chicago  against  Louis 
Kohn,  defendant,  in  the  Municipal  Court  of  Chicago, 
for  a  breach  of  the  peace.  To  reverse  a  judgment  of 
conviction  and  sentence  of  a  fine  of  one  hundred  dol- 
lars, defendant  prosecutes  this  writ  of  error. 

WiLLUM  E.  Cloybs,  for  plaintiff  in  error. 

John  W.  BBCKwrrn  and  A.  J.  W.  Appbll,  for  defend- 
ant in  error. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

EviDBNCB,  i  10* — when  judicial  notice  not  taken  of  ordinances.  On 
a  writ  of  error  bringing  np  for  review  a  Judgment  of  conviction  ren- 
dered by  the  Municipal  Court  of  Chicago  on  a  complaint  charging 
the  violation  of  an  ordinance,  where  the  stenographic  report  merely 
gives  the  number  of  the  ordinance  alleged  to  have  been  violated  and 
does  not  set  it  out,  the  Appellate  Court  cannot  review  the  question 
of  the  sufficiency  of  the  evidence  to  sustain  the  Judgment. 

*8ee  minola  Notes  Direst,  VoU.  XI  to  XV,  and  Camulatlve  Quarterljr,  same 
toi»le  and  section  nmnber. 
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^ijewskiy  Appellant,  v.  Stanislaus  Pozdol  et  aL, 

Appellees. 

Gen.  No.  20|988. 

1«  Appeal  and  bbiu»,  §  633* — when  appeal  from  refusal  to  vacate 
decree  may  be  aUowed,  An  appeal  from  the  d^iial  of  a  motion  to 
vacate  a  decree  may  be  allowed  at  a  term  later  than  that  at  whidi 
the  decree  was  actually  entered,  provided  such  'motion  was  made  at 
such  prior  term  and  was  continued  to  the  term  when  the  appeal  was 
taken,  for  the  reason  that  a  Judgment  or  decree  does  not  become 
final  nntil  disposition  is  made  of  a  motion  to  vacate  such  Judgment 
or  decree,  if  made  at  the  term  when  the  Judgment  or  decree  was 
entered,  although  such  motion  may  be  continued  to  a  later  t^rm. 

2.  Appeal  and  ebbob,  §1197* — when  review  limited  to  order 
appealed  fronts  An  appeal  from  a  decree  dismissing  a  biU  for  want 
of  prosecution  and  assessing  damages  on  dissolution  of  an  injunction 
brings  up  for  review  only  tliat  part  of  the  decree  assessing  damages 
and  does  not  bring  up  the  question  of  dismissal  of  the  bill  where 
neither  the  prayer  for  appeal  nor  the  bcmd  show  an  appeal  from 
the  decree  dismissing  the  bill. 

3.  Injunction,  §  324* — when  suggestion  of  damages  essential  on 
dissolution.  It  is  error  for  a  court  to  hear  evidence  and  assess  dam- 
ages on  the  dissolution  of  an  injunction  without  the  filing  of  a  sugges- 
tion of  damages,  a  suggestion  of  damages  being  necessary  to  give 
such  court  Jurisdiction  to  act  on  such  questions. 

4.  Injunction,  §  324* — when  evidence  insufficient  to  show  filing  of 
suggestion  of  damages.  Where  on  dismissing  a  bill  and  dissolving  an 
injunction  the  court  heard  evidence  and  assessed  damages,  evid^ice 
examined  and  held  insufficient  to  show  that  a  suggestion  of  damages 
had  been  filed. 

Appeal  from  the  Circuit  Ck)urt  of  Cook  county;  the  Hon.  Thomas 
G.  WiNDBS,  Judge,  presiding.  Heard  in  this  court  at  the  Blarch  t^m, 
1915.    Decree  modified.    Opinion  filed  December  6,  1015w 

William  J.  Staplbton  and  A.  Z.  Zietlein,  for  appel- 
lant. 

David  Gilmoub,  for  appellees. ' 

Mb.  Justice  Baeeb  delivered  the  opinion  of  the  court. 

The  bill  in  this  case  was  filed  by  Majewski  against 
Pozdol  to  vacate  the  default  of  Majewski  and  the 

«See  minolB  Not««  Dl^eti,  VoU.  XI  to  XV,  and  OnmalatlTe  Qwirtcrlx, 
topio  and  section  number. 
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decree  against  him  entered  November  25,  1910,  on  a 
creditor's  bill  filed  by  Pozdol  against  him  and  others, 
whereby  certain  real  estate,  of  which  Majewski  in  his 
bill  claimed  to  be  the  owner,  was  decreed  to  be  the 
property  of  one  George  W.  Chamberlin,  and  ordered 
to  be  sold  to  satisfy  a  judgment  recovered  in  an  action 
for  fraud  and  deceit  by  Pozdol  against  the  adminis- 
trator of  George  W.  Chamberlin,  to  be  paid  in  due 
course  of  administration,  and  a  personal  judgment 
against  Emma  E.  Chamberlin.  The  propriety  of  a 
judgment  against  a  surviving  tort  feasor  and  the  per- 
sonal representative  of  a  joint  tort  feasor  is  not 
brought  bfefore  us  for  review  by  this  appeal.  The 
court  in  the  case  mentioned  decreed  that  the  real  estate 
in  question  be  sold  by  a  master  to  satisfy  the  judgment, 
and  it  was  sold  under  the  decree  January  30, 1911,  to 
PozdoL 

The  master's  report  of  6ale  was  confirmed  and  a 
certificate  issued  to  the  purchaser.  August  24,  1911, 
the  bill  in  this  case  was  filed  and  the  defendant  enjoined 
from  taking  out  a  master 's  deed.  Pozdol  answered  the 
bill;  a  replication  was  filed  and  the  cause  was  in  the 
call  of  July  3, 1914,  for  hearing.  It  was  reached  that 
day  and  the  complainant  did  not  appear.  The  bill 
was  dismissed  for  want  of  prosecution,  and  the  court 
immediately  proceeded  to  hear  evidence  as  to  the  dam- 
ages of  defendant  sustained  by  reason  of  the  injunc- 
tion, and  directed  counsel  to  prepare  a  decree.  The 
decree  was  entered  July  9th.  July  8th  complainant 
moved  the  court  to  vacate  the  order  dismissing  the  bill 
for  want  of  prosecution.  The  decree  orders  that  the 
bill  be  dismissed  for  want  of  prosecution;  finds  that 
defendant  was  wrongfully  deprived  of  the  profits  of 
the  premises  for  two  years  and  eight  months,  and  sus- 
tained damages  thereby  to  the  amount  of  $700 ;  decrees 
that  "a  judgment  be  entered  for  the  amount  of  $700 
as  damages,"  etc.;  and  further  finds  that  defendant 
was  compelled  to  pay  and  did  pay  $150  solicitor's  fees 
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in  obtaining  the  dissolution  of  the  injunction  and 
orders  that  ^^a  judgment  for  damages  be  entered 
against  complainant"  for  $150,  etc. 

The  decree  was  entered  at  the  June  term.  July  18th, 
the  last  day  of  that  term,  the  complainant  moved  to 
vacate  the  decree  entered  July  9th,  and  the  court  con- 
tinued the  hearing  of  the  motion  to  August  18,  1914. 
The  August  term  began  August  17th,  and  August 
18th,  a  day  of  the  August  term,  the  plaintiff  moved 
to  vacate  so  much  of  the  decree  entered  July  9th  as 
assessed  damages  against  complainant  for  the  wrong- 
ful suing  out  of  the  injunction  in  the  case,  and  the 
court  denied  the  motion.  The  complainant  prayed  an 
appeal,  **from  the  order  of  the  court  denying  said 
motion, '*  and  **from  the  decree  assessihg  damages  for 
the  suing  out  of  said  injunction,''  which  was  allowed 
on  the  complainant  filing  a  bond,  etc. 

The  bond  recites  that  *^whereas,  Pozdol  recovered  a 
decree  against  Majewski  July  9,  1914,  for  $850  and 
costs,  from  which  decree  and  from  an  order  entered 
August  18,  1914,  denying  a  motion  to  vacate  same, 
Majewski  has  prayed  for  and  obtained  an  api)eal  to 
the  Appellate  Court ;  Now  therefore, ' '  etc. 

It  appears  to  be  well  settled  by  the  later  decisions 
of  our  Supremfe  Court  that  if  at  the  term  at  which  a 
judgment  or  decree  is  entered  a  motion  is  made  to 
set  aside  the  same^  the  judgment  or  decree  does  not  be- 
come final  until  such  motion  is  disposed  of,  even  though 
the  motion  is  continued  to  a  subsequent  term.  Grubh 
V.  MUan,  249  IlL  456;  H asking  v.  Southern  PdC.  Co., 
243  111.  320 ;  Donaldson  v.  Copeland,  201  111.  540 ;  Vil- 
lage of  Hinsdale  v.  Shannon,  182  HI.  312;  People  v. 
Gary,  105  111.  264 ;  Hear  son  v.  Oraudine,  87  HI.  115. 

It  is  true  that  most  of  the  cases  above  cited  presented 
the  question  of  right  of  the  judge'  to  sign  at  a  subse- 
quent term  a  bill  of  exceptions  containing  the  evi- 
dence heard  at  the  trial.  The  appeal  must  be  prayed  at 
the  term  at  which  the  judgment  or  decree  iaf  rendered. 
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The  bill  of  exceptions  must  be  signed  at  the  judgment 
tenn  nnless  an  order  is  made  allowing  further  time, 
and  if  the  bill  of  exceptions  may  be  signed  at  a  subse- 
quent term  on  the  ground  that  the  judgment  does  not 
become  final  until  the  motion  to  vacate  made  at  the 
judgment  term-is  disposed  of,  it  follows  that  an  appeal 
in  such  case  may  be  allowed  at  the  subsequent  term  on 
the  ground  that  the  judgment  does  not  become  final 
until  the  motion  to  vacate  is  disposed  of;  and  there- 
fore the  judgment  must  be  regarded  as  entered  at  the 
subsequent  term.  This  appeal  therefore  brings  before 
us  for  review  that  part  of  the  decree  which  *  *  assessed 
damages  for  the  suing  out  of  the  injunction,'*  but  not 
that  part  of  the  decree  which  dismisses  the  bill  for 
want  of  prosecution,  because  the  prayer  for  an  allow- 
ance of  the  appeal  and  the  appeal  bond  fail  to  show 
an  appeal  from  the  decree  dismissing  the  bill. 

To  confer  jurisdiction  on  a  court  to  hear  evidence 
and  assess  damages  on  the  dissolution  of  an  injunction, 
a  suggestion  of  damages  should  be  filed,  and  it  is  error 
to  assess  damages  without  such  suggestion. 

Hamilton  v.  Stewart,  59  111.  330 ;  Forth  v.  Town  of 
Xenia,  54  111.  210 ;  Winkler  v.  Winkler,  40  lU.  179.  The 
rule  is  different  in  an  action  on  the  bond.  Shackleford 
V.  Bennett,  237  HI.  523. 

The  evidence  fails,  in  our  opinion,  to  show  that  the 
defendant  filed  a  suggestion  of  damages  in  writing  be- 
fore the  damages  were  assessed.  The  decree  orders, 
paragraph  1,  that  the  case  be  dismissed  for  want  of 
prosecution  at  complainant 's  costs ;  paragraph  2,  that 
complainant's  bill  and  the  amendments  ^thereto  be 
dismissed  and  judgment  entered  for  damages  and 
costs;  paragraphs  3  to  6  recite  facts  to  show  that  de- 
fendant sustained  damages  by  reason  of  the  injunc- 
tion. The  certificate  of  evidence  recites  that  the  bill 
was  dismissed  for  want  of  prosecution,  and  **  there- 
upon the  defendant  at  once  moved  the  court  to  assess 
damages  for  the  suing  out  of  the  injunction  in  said 
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cause,  which  motion  was  granted,  and  immediately  fol- 
lowing evidence  in  support  thereof  was  heard, '*  De- 
fendant called  as  a  witnei^s  his  son,  Michael,  who  in 
answer  to  the  question  whether  he  saw  Mr.  Gilmonr, 
one  of  defendant's  counsel,  pass  up  a  paper  that  be 
said  was  a  suggestion  of  damages,  answered,  ''If  my 
memory  serves  me  right,  I  have.'*  In  answer  to  an- 
other leading  question  by  complainant's  counsel,  as  to 
whether  there  were  two  documents  ''put  over'*  to  the 
clerk  by  Mr.  Gilmour,  the  witness  said,  "If  my  memory 
serves  me  right,  I  have."  Asked  o^  cross-examina- 
tion to  pick  out  from  the  files  the  two  papers,  he 
picked  out  one  which  was  a  motion  for  leave  to  file 
a  suggestion  of  damages,  and  another  which  was  the 
decree,  which  manifestly  was  not  prepared  until  later. 
J.  W.  Bichey,  Esq.,  who  had  had  charge  of  the  case  up 
to  the  hearing,  and  who  was  present  at  the  hearing, 
was  called  by  the  court  and  testified  that  he  saw  no 
written  suggestion  of  damages  presented  to  the  court 
at  any  time.  Mr.  David  Gilmour,  defendant's  solicitor, 
filed  an  affidavit  in  which  he  stated  that  two  papers 
offered  with  his  affidavit  were  copies  of  a  petition  for 
leave  to  file  a  suggestion  of  damages  and  a  suggestion 
of  damages.  The  suggestion  of  damages  presented 
with  the  affidavit  does  not  purport  to  be  signed  by  any 
one ;  there  was  no  motion  to  restore  lost  files  or  docn- 
ments  and  there  is  in  the  record  no  suggestion  of  dam- 
ages in  writing.  It  was  error  to  assess  damages  by 
reason  of  the  injunction  before  a  suggestion  of  dam- 
ages was  filed,  and  for  this  error  that  part  of  the 
decree  which  assesses  damages  by  reason  of  the  injunc- 
tion will  be  reversed.  That  part  of  the  decree  which 
dismisses  the  bill  is  not,  as  we  have  said,  brought  be- 
fore us  by  this  appeaL 

That  part  of  the  decree  assessing  damages  against 
defendant  by  reason  of  the  injunction  is  reversed  at 
the  cost  of  the  appellee. 

Decree  modified. 
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Ike  Price,  Plaintiff  in  Error,  v.  Chicago  Real  Estate 
Index  Company,  Defendant  in  Error. 

Gen.  No.  21,130.    (Not  to  be  reported  in  tvSL) 

Error  to  the  Manidpal  Court  of  Chicago;  the  Hon.  John  J.  Suixi- 
VAif,  Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1915. 
Affirmed.    Opinion  filed  December  6,  1915. 

Statement  of  the  Case. 

Action  by  Ike  Price,  plaintiff,  against  the  Chicago 
Real  Estate  Index  Company,  defendant,  in  the  Muiiici- 
pal  Court  of  Chicago,  to  recover  damages  due  to  de- 
fendant's negUgence  in  giving  plaintiff  incorrect  infor- 
mation  as  to  the  ownership  of  certain  real  estate 
whereby  plaintiff  lost  an  opportunity  of  satisfying  a 
judgment.  To  reverse  a  judgment  for  defendant,  plain- 
tiff prosecutes  this  writ  of  error. 

The  defendant  furnished,  for  pay,  information  to 
its  customers  regarding  the  ownership  of  real  estate. 
Plaintiff  recovered  in  the  Municipal  Court  against  one 
H.  Galowich  a  judgment  for  $400,  December  10, 1913, 
and  through  his  attorneys  on  that  day  inquired  of  de- 
fendant by  telephone  if  Galowich  was  the  owner  of  the 
real  estate  known  as  No.  3431  W.  38th  Place,  Chicago. 
Some  one  in  defendant's  office  answered  by  telephone 
that  Galowich  was  not  the  owner  of  said  real  estate, 
but  one  Zuitman  was.  The'  attorney  asked  for  a  writ- 
ten report  and  received  it  the  next  day.  It  is  stated 
that  Zuitman  was  the  owner  of  real  estate  subject  to 
a  trust  deed  from  Zuitman  to  Haugan,  trustee,  re- 
corded August  16, 1912,  to  secure  $2,500  due  in  various 
amounts  during  five  years.  The  report  bore  the  fol- 
lowing memorandum: 

**In  furnishing  the  above  information  the  company 
assumes  no  pecimiary  liability  to  the  applicant  except 
in  case  of  special  written  notice  that  same  is  to  be 
used  in  a  legal  proceeding,  in  which  case  an  additional 
fee  must  be  paid,  and  this  report  must  be  signed  by  an 
authorized  agent  of  the  company.'* 
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One  of  plaintiff's  attorneys  testified  that  it  was  the 
cnstom  of  defendant  in  its  dealings  with  them  to  con- 
firm the  telephone  conversation  by  such  written  re- 
ports.  Plaintiff  put  in  evidence  another  report  sent  to 
his  attorneys  by  defendant,  from  which  it  appears 
that  the  real  estate  was  conveyed  to  Zuitman  by  a 
deed  recorded  June  9,  1911 ;  that  August  15,  1912,  he 
executed  a  trust  deed  to  Haugan,  trustee,  to  secure 
$2,500,  which  was  recorded  August  16,  1912;  that  he 
conveyed  the  property  to  Galowich  by  deed  recorded 
March  15,  1913,  and  that  Galowich  conveyed  it  to 
Jacobson  by  deed  recorded  January  4, 1914.  Defend- 
ant was  not  notified  that  the  information  was  to  be  used 
in  legal  proceeding,  and  the  report  was  not  signed  by 
an  authorized  agent  of  the  defendant.  The  only  evi- 
dence regarding  the  title  to  the  real  estate  was  the  two 
reports  made  to  plaintiff  by  defendant.  Each  showed 
a  trust  deed  to  Haugan  executed  by  Zuitman,  recorded 
August  13,  1912,  to  secure  $2,500.  The  first  report 
stated  that  the  Board  of  Review  valued  the  property 
at  $200  for  taxation,  which  was  the  only  evidence  in 
the  record  tending  to  show  the  value  of  the  property. 
The  second  report  stated  that  Zuitman  conveyed  the 
property  to  Galowich  by  deed  recorded  March  15, 1913, 
and  that  he  conveyed  it  to  Jacobson  by  deed  recorded 
January  8,  1914.  It  also  showed  a  certificate  of  levy 
on  an  execution  against  Galowich  and  that  a  satisfac- 
tion piece  was  filed,  but  did  not  show  that  the  property 
was  sold  under  the  execution  against  Galowich. 

Winston  &  Lowry,  for  plaintiff  in  error. 

BiTHEB,  GoFF  &  Fbancis,  f or  defendant  in  error. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the  court 

Abstract  of  fhe  Decision. 

1.    GoNTBACTS,    §245* — when   failure    to   comply   with   condition 
defense  to  action  for  breach.    In  an  action  to  recover  for  damages 

*8ee  lUlnols  Notes  Dl^eflt,  Woto.  XI  to  XY,  and  CnmalatlTe  Quarterly, 
topic  and  section  namber. 
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dae  to  defendant's  negligence  in  giving  plaintiff  incorrect  information 
as  to  the  ownership  of  real  estate,  whereby  plaintiff  lost  an  oppor- 
tonity  of  satisfying  a  Judgment,  where  it  appeared  that  defendant 
was  in  the  business  of  supplying  such  information  for  hire^  and 
where  the  written  report  conveying  such  information  contained  a 
stipulation  excusing  defendant  from  pecuniary  liability  to  plaintiff 
in  furnishing  the  information  exc^t  on  certain  conditions,  held  that 
the  stipulation  as  to  liability  was  part  of  the  contract,  and  that  the 
conditions  named  must  be  complied  with  to  charge  defendant  with 
liabUity. 

2.  CoirxBACTS,  S  384* — when  evidence  inauffleient  to  8hoiv  damages 
from  breach.  In  an  action  to  recover  for  damages  due  to  defend- 
ant's negligence  in  giving  plaintiff  incorrect  information  as  to  the 
ownership  of  real  estate,  whereby  plaintiff  lost  an  opportunity  to 
satisfy  a  Judgment  evidence,  held  insufficient  to  show  that  plaintiff 
was  damaged. 


John  Hemwall  Automobile  Company,  Plaintiff  in 
Error,  v.  Michigan  Avenue  Trust  Company,  Defend- 
ant in  Error. 

Oen.  No.  21,149..  (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago ;  the  Hon.  John  D.  Tubn- 
BAUOH,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1915.    Reversed  with  Judgment  here.    Opinion  filed  December  6,  1915. 


Statement  of  the  Case. 

Action  by  the  John  Jlemwall  Automobile  Company, 
a  corporation,  plaintiff,  against  the  Michigan  Avenue 
Trust  Company,  a  corporation,  defendant,  to  recover 
back  money  paid  on  a  contract  for  the  purchase  of  au- 
tomobiles. To  reverse  a  judgment  of  nil  capiat,  plain- 
tiff prosecutes  this  writ  of  error. 

May  27, 1913,  plaintiff  and  the  Midland  Motor  Com- 
pany entered  into  a  written  contract  whereby  the  motor 
company  agreed  to  sell  and  deliver  to  plaintiff  six  auto- 

*8ee  minols  Not««  Divest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  Mune 
topic  and  section  number. 
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mobiles.  Model  T-6-50,  **  fully  equipped  as  per  cata- 
logue'* at  $1,400  each,  and  to  deliver  one  car  by  May 
29tli  and  the  others  within  two  weeks  from  the  date  of 
the  contract ;  and  the  defendant  agreed  to  pay  for  said 
cars,  **  fully  equipped  as  per  catalogue  and  covered  in 
this  agreement  $600  cash  upon  signing  of  this  agree- 
ment ;  this  amount  being  a  deposit  of  $100  on  each  of 
the  six  cars ;  it  being  mutually  understood  that  we  are 
to  deduct  $100  from  the  net  price  of  each  car  as  deliv- 
ered, making  a  balance  due  of  $1,300  on  each  car 
delivered.*'  The  defendant  took  over  the  contract 
and  undertook  its  performance.  It  delivered  two  cars 
to  plaintiff  for  which  the  latter  paid*,  but  complained 
that  the  cars  so  delivered  were  not  equipped  as  re- 
quired by  the  contract,  and  notified  defendant  that  it 
would  not  accept  other  cars  until  they  were  fully 
equipped  as  required  by  the  contract.  The  defendant 
tendered  four  cars,  but  plaintiff  refused  to  accept  them 
on  the  ground  that  they  were  not  equipped  as  required 
by  the  contract.  The  defendant  then  sold  the  cars  for 
$1,300  each  and  claimed  on  the  trial  the  right  to  set  off 
the  $100  difference  on  each  car  between  the  contract 
price  and  the  price  at  which  the  cars  were  sold,  against 
the  claim  of  plaintiff  for  the  $400  deposited  as  an 
advance  payment  on  the  four  cars. 

It  was  conceded  that  the  cut  in  the  catalogue,  pur- 
porting to  be  a  cut  of  the  automobile  specified  in  the 
contract,  shows  six  rims  and  six  tires  on  each  car  and 
a  gas  tank  on  the  rear  of  the  car,  and  that  the  cars 
delivered  and  those  tendered  did  not  have  six  rims  or 
six  tires.  White,  a  witness  called  by  defendant,  testi- 
fied that  the  automobiles  tendered  were  not  equipped 
according  to  pictures  and  cuts  in  the  catalogue.  The 
specifications  in  the  catalogue  do  not  specify  the  num- 
ber of  tires  or  rims. 

The  cashier  of  defendant  in  a  letter  to  plaintiff  dated 
July  1, 1913,  said:  **Mr.  Sackett  (an  employee  of  de- 
fendant) advises  that  the  next  car  you  receive  is  to 
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be  delivered  without  tires,  in  view  of  the  fact  that  you 
had  to  equip  the  last  one  you  sold  with  Firestone  tires ; 
we  will  therefore  make  a  reduction  covering  the  cost 
of  a  set  of  tires  from  the  price  of  the  car/' 

Cavendbb,  Kaiseb  &  Webmuth,  for  plaintiff  in  error. 

Bbown,  Bbown  &  Bbown,  for  defendant  in  error. 

Mb.  Justice  Baeeb  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

L  Contracts,  §224* — how  stipulation  as  to  equipment  of  auto- 
mobile construed.  Where  a  contract  for  the  purchase  of  aatomobiles 
''fiilly  equipped  as  per  catalogue,"  and  where  a  cut  purporting  to 
be  a  cut  of  the  type  of  car  contracted  for  which  was  printed  in  said 
catalogue  shows  a  particular  equipment  of  tires  and  rims,  the  cars 
toidered  in  performance  of  the  contract  must  be  similarly  equipped, 
although  the  printed  spedflcations  for  such  cars  in  such  catalogue 
do  not  require  such  equipment,  the  cuts  l>elng  as  much  part  of  the 
catalogue  as  the  specifications. 

Z  Contracts,  §  387* — when  evidence  insuffloieni  to  show  perform^ 
once.  In  an  action  to  recover  back  money  paid  under  a  contract  for 
aatomobiles  "fully  equipped  as  per  catalogue,'*  where  plaintiff  refused 
to  accept  cars  tendered  in  performance  of  the  contract  on  the  ground 
that  such  cars  were  not  as  required  by  the  contract,  evidence  held 
insufficient  to  show  that  the  cars  tendered  were  equipped  as  required 
by  the  contract 


B.  J.  Orogani  Defendant  in  Error,  v.  Consumers  Com- 

pany.  Plaintiff  in  Error. 

Gen.  No.  21,163.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago ;  the  Hon.  John  Courtney, 
Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1915. 
Affirmed.    Opinion  filed  December  6,  1915. 

*8ee  nUnols  Not«s  Dlffest,  Vol§.  XI  to  XV,  and  Camalatlve  Qnarteriy,  Mune 
topic  and  tcctlon  noinber. 
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L.  W.  Hubbell  Fertilizer  Co.  v.  JacobeUis,  195  111.  App.  410. 

Statement  of  the  Case. 

Action  by  B.  J-.  Grogan,  plaintiff,  against  the  Con- 
sumers Company,  a  corporation,  defendant,  in  the 
Municipal  Court  of  Chicago  to  recover  damages  caused 
to  an  automobile  by  the  negligence  of  a  servant  of  de- 
fendant while  driving  a  wagon.  Plaintiff  was  drivuig 
east  on  Jackson  boulevard,  and  defendant's  wagon 
was  going  east  on  Loomis  street.  The  tongue  of  the 
wagon  struck  the  automobile  and  inflicted  the  damage 
complained  of.  To  reverse  a  judgment  for  plaintiff  of 
$96.25,  defendant  prosecutes  this  writ  of  error. 

McKiNLBY  &  Hansen,  for  plaintiff  in  error. 

P.  J.  TuoHY,  for  defendant  in  error. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

Automobiles  and  oabages,  f  2* — when  evidence  supports  findings  at 
to  negligence.  In  an  action  to  recover  for  injury  to  plaintiffs 
automobile  alleged  to  have  been  caused  by  negligence  of  the  driver  of 
defendant's  wagon,  evidence  held  to  sustain  a  finding  that  plaintiff 
was  not  guilty  of  contributory  negligence  and  tliat  defendant's  driver 
was  negligent 


Ik  W.  Hubbell  Fertilizer  Company,  Defendant  in 
Error,  v.  D.  JacobeUis,  Plaintiff  in  Error. 

Oen.  No.  21,184.    (Not  to  be  reported  in  fnlL) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  J. 
Roomer,  Judge,  presiding.  Heard  in  this  court  at'  the  March  term, 
1915.  Affirmed.  Opinion  filed  December  6,  1915.  Rehearing  denied 
December  20,  1915. 

«See  lUinois  Notes  Digest,  Volt.  XI  to  XV,  and  CumiilatlTe  Qmwteriy, 
topic  and  section  number. 
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L.  W.  Hubbell  Fertilizer  Co.  v.  Jacobellls.  195  111.  App,  410. 

Statement  of  the  Case. 

Action  by  L.  W.  Hubbell  Fertilizer  Company,  a  cor- 
poration, plaintiff,  against  D.  Jacobellis,  defendant,  in 
the  Municipal  Court  of  Chicago,  to  recover  on  a  guar- 
anty by  defendant  of  the  debt  of  another.  To  reverse 
a  judgment  for  plaintiff  for  $467.75,  defendant  prose- 
cutes this  writ  of  error. 

April  16,  1914,  an  order  to  plaintiff  to  ship  twenty 
tons  of  fertilizer  to  Joe  Ogden,  signed  by  Ogden  and 
the  Indiana  Colonization  Society  by  defendant  as  pres- 
ident, was  forwarded  to  plaintiff  at  its  office  in  Buffalo, 
New  York.  April  21st  plaintiff  sent  defendant  the  fol- 
lowing telegram:  ** Buffalo,  N.  Y.,  April  21, 1914.  D. 
Jacobellis,  832  W.  Ohio  St.,  Chicago.  Care  Jacobellis 
Bros.  Indiana  Colonization  Co.  not  rated,  will  you 
personally  guarantee  payment  twenty  tons  fertilizer 
ordered!  Answer  collect.  L.  W.  Hubbell  Fertilizer 
Co."  The  defendant  testified  that  he  received  this 
telegram  and  threw  it  on  the  desk.  The  same  day 
plaintiff  received  at  Buffalo  the  following  telegram: 
**Chicago,- April  21,  1914.  L.  W.  Hubbell  Fertilizer 
Co.,  Buffalo,  N.  Y.  I  will  i)ersonally  guarantee  pay- 
ment 20  tons  fertilizer  ordered  by  Lidiana  Coloniza- 
tion Co.  D.  Jacobellis."  Defendant  testified  that  he 
had  never  sent  or  caused  to  be  sent  to  the  plaintiff  any 
telegram  in  relation  to  any  matter.  The  original  of 
the  telegram  of  April  21st,  purporting  to  be  a  tele- 
gram of  defendant  to  plaintiff,  was  produced  at  the 
trial  by  an  officer  of  the  telegraph  company,  and  cer- 
tain letters  and  documents  signed  by  the  defendant, 
which  he  admitted  that  he  signed,  were  put  in  evi- 
dence. The  original  of  the  telegram  was  marked, 
**E3xhibit  3"  for  identification,  and  Wells,  a  witness 
for  plaintiff,  testified  that  the  signature  to  the  tele- 
gram was  the  signature  of  the  defendant.  The  defend- 
ant admitted  the  receipt  of  the  telegram  from  plaintiff 
of  April  21st. 
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Caiboli  GiGLioTTiy  f or  plaintijff  in  error. 
Alleit  G.  MiLLSy  for  defendant  in  error. 

Mb.  Justice  Baeeb  delivered  the  opinion  of  the 
court 

Abstract  of  the  Dedsion. 

1.  Afpeal  and  kbrob,  §  908* — when  original  document  noi  con- 
tained in  record  considered  as  in  evidence.  In  an  action  to  reoorer 
on  a  guaranty  where  the  guaranty  was  made  by  tdegram,  and  where 
the  original  of  the  telegram  constltating  the  guaranty  in  question 
was  not  contained  in  the  record,  on  review  the  Appellate  Oourt  will 
treat  the  telegram  as  being  in  evidence,  it  appearing  tliat  such 
original  was  produced  in  ttie  trial  court,  idoitifled,  and  testimony 
introduced  concerning  it 

2.  BviDBNOE,  §  dO^^^what  authentication  of  original  of  telegram 
sufflcient.  The  original  of  a  telegram  received  by  plaintiff  and  po^ 
porting  to  be  signed  by  defendant  is  made  competait  by  the  testi- 
mony of  a  witness  that  the  signature  is  that  of  defoidant 

8.  EviDENCB,  §  804* — when  signing  of  telegram  a  question  of  /ad. 
The  question  whether  the  original  of  a  tdegram  alleged  to  liave 
been  sent  by  a  party  is  signed  by  him  is  a  question  of  fact 

4.  OoNTRACTS,  S  4* — when  written  contract  may  he  m/ade  by 
telegram.  Contracts  required  to  be  written  may  be  validly  made  by 
^elegmm.   ^      -^ 

6.  EviDiKCB,  S  804* — when  telegram  received  in  answer  to 
another  telegram  presumed  genuine.  The  rule  applicable  to  letten 
received  in  the  due  course  of  maH  purporting  to  be  in  answer  to  a 
letter  previously  sent  by  the  receiver,  that  such  letters  are  pre- 
sumptively genuine  and  admissible,  is  'equally  applicable  to  ttiegrams 
similarly  received,  a  presumption  arising  in  each  case  that  die 
letter  or  tdegram  of  the  receiver  was  duly  forwarded  and  received 
by  the  addressee,  and  that  the  answer  received  was  sent  t^  the 
addressee. 

e.  Appeal  aitd  ebbob,  S  878* — when  defense  not  raised  in  trial 
court  waived^  The  defenses  of  res  adjudicata  and  want  of  consid- 
eration are  not  available  in  the  Appellate  Oourt  where  audi 
defenses  were  not  raised  in  the  trial  court. 

7.  GuABANTT,  S  80* — where  recovery  map  he  had  agakkti  prindt- 
pal  and  guarantor  in  separate  actions.  Although  a  plaintiff  may 
recover  against  a  principal  in  one  action  and  against  the  guarantor 
in  another,  he  can  have  but  one  satisfaction  of  the  debt  guarantied. 


«See  nilnoU  Not««  Dlsett,  Toll.  XI  to  XV,  and  ComiilaliTe  Qaartorlyt 
topic  and  section  number. 
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8.  GuARAiiTT,  S  2* — when  guaranty  binding  when  eweouted  before 
Mivery  of  goods.  A  guaranty  is  binding  where  the  goods  are  goii> 
tracted  for  by  the  principal  one  day  and  the  guaranty  is  executed 
the  next  and  dtiivered  to  the  seller  before  the  goods  are  ddlrered, 
for  the  reason  that  the  sale  is  not  complete  until  deliTery  of  the 
goods. 


Oeorge  J.  Williams,  Plaintiff  in  Errori  v.  J.  0.  Veeder, 

Defendant  in  Error. 

Gen.  No.  214205.    (Not  to  be  reported  in  fnU.) 

Error  to  the  Municipal  Oourt  of  Chicago;  the  Hon.  Habbt  P. 
DoLAK,  Judge,  presiding.  Heard  in  this  court  at  the  BCaith  temit 
1816b  Berersed  and  remanded.   Opinion  filed  December  6, 1915. 

Statement  of  the  Case. 

Action  by  Cteorge  J.  Williams,  plaintiff,  against  J.  O. 
Veeder,  defendant,  in  the  Municipal  Conrt  of  Ohicago, 
to  recover  rent  due  nnder  a  lease.  To  reverse  a  judg- 
ment for  defendant,  plaintiff  prosecutes  this  writ  of 
error. 

The  term  stated  in  the  lease  was  one  year  from  May 
1,  1913,  with  the  provision  that  '^if  said  lessee  does 
not  give  said  lessor  written  notice  sixty  days  prior  to 
the  expiration  of  this  lease  of  his  intention  to  vacate 
said  premises  at  the  expiration  of  the  term  hereby 
granted,  the  failure  to  give  snch  notice  shall  operate 
as  a  renewal  of  the  tenancy  •for  the  further  period  of 
one  year,  at  the  option  of  the  lessor/'  The  lessee  did 
not  give  notice  of  his  intention  to  vacate.  The  hahen- 
dum  clause  in  the  lease  is  as  follows:  '^To  have  and 
to  hold  the  above  described  premises  with  appurte- 
nances unto  the  said  lessee  from  the  first  day  of  May 
A.  D.  1913,  until  the  30th  day  of  April  A.  D.  1914, 
except  as  hereinafter  provided.'' 

*8««  nitnois  Notes  DUre«t,  VoU.  XI  to  XY,  and  CumiiUitlTe  Qiuirt«rly,  Mune 
t«pk  and  section  number. 
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Defendant  vacated  the  premises  April  30, 1914,  and 
the  lease  provided  that  in  case  he  should  vacate,  the 
same  might  be  relet  by  the  lessor  for  such  a  rent  and 
upon  snch  terms  as  he  might  see  fit,  and  if  a  sufficient 
sum  should  not  be  thus  realized  to  satisfy  the  rent 
thereby  reserved,  the  lessee  agreed  to  satisfy  and  pay 
the  deficiency.  Plaintiff  was  not  able  to  rent  the  prem- 
ises until  June  15th. 

Chablbs  S.  Wiluston,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Mb.  Justiob  Bakeb  delivered  the  opinion  of  the 
court. 


Abstract  of  the 

1.  Lanolobd  and  tenant,  §  431* — when  provision  for  eatmuitm 
of  lease  by  lessor  not  covenant.  A  lease  demising  premises  for  tbe 
term  of  one  year  -which  also  provides  that  if  lessee  shall  fail  to 
notify  lessor  sixty  days  before  the  end  of  the  term  of  his  intention 
to  vacate  at  the  end  thereof,  shall,  at  the  option  of  lessor,  operate 
to  extend  the  term  for  a  further  period  of  one  year,  such  provision 
is  a  present  demise  in  case  such  notice  is  not  given,  and  on  the 
exercise  of  the  option  by  lessor,  the  legal  effect  thereof  is  the  same 
as  though  the  lease  in  express  words  had  embraced  a  term  of  two 
years,  and  it  is  not  merely  a  covenant  specifically  enforceable  in 
equity  or  on  which  an  action  at  law  is  maintainable; 

2.  Landlobd  and  tenant,  §  434* — when  commencement  of  otUon 
for  rent  hy  landlord  election  to  renew  lease.  Where  a  lease  for 
one  year  provides  that  the  failure  of  lessee  to  give  certain  notice 
shall  at  the  option  of  lessor  operate  to  extend  the  term  of  the  lease 
for  a  further  period  of  the  same  length,  the  fact  that  lessor  brings 
an  action  to  recover  for  rent  due  under  the  lease  as  so  extended 
is  an  election  by  him  to  treat  the  lease  as  being  renewed  for  the 
further  term,  it  appearing  that  the  notice  required  was  not  given. 

8.  Landlord  and  tenant,  §  432* — when  consideration  emists  for 
ewtension  of  lease  by  failure  to  give  notice.  Where  a  lease  for  one 
year  provided  that  the  failure  of  lessee  to  give  certain  notice  should 
operate  at  the  option  of  lessor  to  extend  the  term  of  the  lease,  tlie 
same  consideration  which  supports  other  provisions  of  the  lease  win 

«See  lUlnoiM  Notes  DUMt,  Vols.  XI  to  XY,  mnd  CnmnlatiTe  Quarterly*  mmt 
topic  and  section  nombtf . 
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sopport  the  condition  that  failure  to  give  the  notice  provided  for 
should  extend  the  lease,  for  the  reason  that  the  contract  was  entire. 

4.  ItAiXDuoBD  AND  TENANT,  §  284* — When  Icssee  liable  for  rent 
upon  abandonment  of  premises.  Where  a  lease  provided  that  in 
case  lessee  should  vacate  before  the  end  of  the  term  the  lessor 
might  relet  the  premises  on  such  tenuis  as  he  should  see  fit,  in  which 
case  the  lessee  would  be  liable  to  make  good  the  deficiency,  held  that 
lessor  could  recover  rent  for  the  period  during  which  he  was  unable 
to  rait  the  premises,  it  appearing  that  lessee  vacated  before  the  end 
of  the  term. 

5.  Landlobd  and  tenant,  §  481^ — when  tenant  bound  by  lease 
providing  for  ewtension  of  term.  In  an  action  to  recover  rait  due 
under  a  lease  containing  a  provision  that  failure  of  defendant  to 
give  certain  notice  should  at  the  option  of  plaintiff  operate  to  renew 
the  lease  for  a  further  term  of  the  same  length,  where  it  appeared 
that  the  amounts  sought  to  be  recovered  were  for  rents  accruing 
during  the  term  as  extended,  a  peremptory  instruction  for 
defoidant  held  erroneous,  it  also  appearing  that  defendant  failed  to 
give  the  notice  required,  and  that  plaintiff  exercised  his  option  to 
treat  the  lease  as  extended  for  a  further  term. 


The  People  of  the  State  of  Illinois  ex  rel.  Mary  Volska, 
Defendant  in  Error,  v.  Vincent  Murphy,  Plaintiff 
in  Error. 

Gen.  No.  21,250.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  S. 
La  But,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
ISfVk    AfEirmed.    Opinicm  filed  December  6,  1915. 

Statement  of  the  Case. 

Prosecution  by  the  People  of  the  State  of  Illinois 
ex  rel.  Mary  Volska  against  Vincent  Murphy,  defend- 
ant, in  the  Municipal  Court  of  Chicago,  in  which 
defendant  was  charged  with  bastardy.  To  reverse  a 
judgment  of  conviction,  defendant  prosecutes  this  writ 
of  error. 

*8ee  lUInoto  Notes  Diffeftt,  Volt.  XI  to  XY,  and  CunmUitlTe  Qmrterly,  same 
t^rte  and  Metion  namber. 
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Defendant  pleaded  the  statute  of  limitations.  The 
evidence  showed  that  the  child  was  born  May  20, 1911 ; 
that  a  warrant  in  the  bastardy  proceeding  was  issued 
October  30, 1911,  but  complainant  was  unable  to  ser^e 
the  warrant  and  the  proceeding  was  abandoned.  The 
complaint  in  the  present  case  was  filed  January  21, 
1915.  The  defendant  when  in  Chicago  lived  with  his 
mother  at  92nd  street  and  Buffalo  avenue.  The  relator 
testified  that  defendant  remained  in  Chicago  up  to 
about  the  22nd  of  September ;  that  he  left  about  Octo- 
ber 30, 1911,  and  she  did  not  see  him  nor  know  where 
he  was  until  September,  1914.  The  Secretary  of  the 
Court  of  Domestic  Relations  testified  that  she  went  to 
the  neighborhood  of  92nd  street  and  Buffalo  avenue 
two  or  three  times  a  week  from  the  time  the  child  was 
bom  to  September,  1914,  and  did  not  see  defendant  at 
any  place  in  Dlinois  during  that  time.  The  witness 
was  not  cross-examined  nor  did  defendant  offer  any 
testimony  to  explain  or  contradict  the  testimony  given 
for  the  prosecution. 

John  Cubtin,  for  plaintiff  in  error;  Chaxtncbt  N. 
Clements,  of  counsel. 

Maolay  Hoyke  and  Elmeb  J.  Schnackenbebg.  for 
defendant  in  error. 

Mb.  Justice  Baeeb  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Dedsion. 

1.  BviDBHGB,  S  45* — What  conatitutea  prima  facie  proof.  Prima 
fiicie  proof  or  evidence  is  that  which,  standing  alone,  unezidatDed  or 
uncontradicted,  is  sufficient  to  maintain  the  proposition  afBrniedl 
and  if  not  rebutted  will  be  sufficient  for  that  purpose. 

2.  Bastabds,  §22* — where  evidence  sufficient  to  estahlith  pHiiui 
fade  case.  In  a  prosecution  for  bastardy,  where  defendant  pleaded 
the  statute  of  limitations  (Hurd's  Rev.  St.,  ch.  17,  sec.  16,  X  &  A. 
f  718) ,  providing  that  *'no  prosecution  under  this  Act  shall  be'  brougbt 


•Se«  niinolt  Note*  DIffMt,  Vols.  XI  to  XV,  And  CamalatlTo  QiMrterly, 
tople  and  Mctlon  number. 
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after  two  years  from  the  birth  of  the  bastard  child:  Provided^  the 
time  any  p^son  accused  shall  be  absent  from  the  State  shall  not  be 
compnted,"  a  finding  and  judgment  of  conviction  held  not  erroneous, 
where  there  was  evidence  sufficient  to  prove  prima  facie  that 
defendant  was  absent  from  the  State  for  a  period  sufflci^it  to  pre* 
Tent  the  statute  from  being  available  in  defense,  and  where  def^d- 
ant  offered  no  evidence  to  contradict  or  rebut  such  prima  facie  proof. 


Liberty  &  Company,  Defendant  in  Error,  v.  The  Almini 

Company,  Plaintiff  in  Error. 

Gen.  No.  20,506.    (Not  to  be  reported  in  full.) 

Error  to  the  Muilicipal  Court  of  Chicago ;  the  Hon.  Fbed  0.  HttIj, 
Judge,  presiding.  Heard  in  this  court  at  the  Blarcfa  term*  1015b 
Affirmed.    Opinion  filed  December  6,  1915. 

Statement  of  the  Case. 

Action  by  Liberty  &  Company,  a  corporation,  plain- 
tiff, against  the  Ahnini  Company,  a  corporation, 
defendant,  in  the  Municipal  Court  of  Chicago,  to 
recover  for  merchandise  sold  and  delivered.  That 
there  was  an  agreement  as  to  the  amount  of  the  claim 
was  denied  only  by  Stewart,  the  president  of  defendant 
company.  Aside  from  that  it  was  clear  that  on  the 
amount  agreed  upon  by  Stewart  as  due,  defendant 
paid  the  sum  of  $400  twice,  and  the  balance  of  the  sum 
due  is  the  amount  of  the  judgment.  Defendant  sent 
a  letter  transmitting  a  check  of  $400  on  account  saying 
that  the  check  was  sent  as  promised.  One  Voorhees 
testified  that  there  was  an  agreement  as  to  the  amount 
due  and  an  agreement  of  Stewart  to  pay  the  same.  In 
an  account  appearing  in  the  claim  of  plaintiff  and  in 
some  amendments  thereto  the  amounts  were  stated  in 
francs  and  centimes,  but  the  American  equivalents  for 
the  French  money  were  also  stated.    To  reverse  a 
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judgment  for  plaintiff  for  $246.65,  defendant  prose- 
cutes this  writ  of  error. 

Geobge  W.  Wilbub,  for  plaintiff  in  error. 

HoTNB,  O'CoNNOB  &  Ibwin,  for  defendant  in  error; 
Gabl  J.  Appell  and  Hetmann  F.  Tuokeb,  of  counsel 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Dedsion. 

1«  GoBPOBATioivs,  §  597*— ^010  t<ir  aucceedina  corporaUon  UMe 
far  predeee88or*$  OebU.  The  liability  of  defendant  corpomtion  tof 
the  obligations  of  a  fonner  corporation  which  it  succeeded  and  the 
rations  of  Individaals  thereto,  held  to  hare  been  setUed  In  QmMnn 
«.  Aknini  Co.,  191  lU.  App.  568. 

2.  PLEAniNG,  §  1* — t€hen  u$e  of  foreign  words  immaieriaL  In  an 
action  to  recoTer  for  goods  sold  and  deliyered,  where  it  aK)eani  Uiat 
an  account  contained  in  plaintiff's  pleadings  stated  the  amount  doe 
plaintiff  in  terms  of  francs  and  centimes  is  not  an  infraction  of  the 
constitutional  requirement  that  all  court  proceedings  shaU  be  in 
the  English  language,  notwithstanding  the  fact  that  sudi  state- 
ment would  be  a  statement  of  Frendi  money,  f6r  the  reason  that 
defendant  could  not  have  been  misled  thereby,  especially  where  the 
same  pleading  also  shows  the  American  eQuival^t  for  sudi  Freodi 
money,  and  where  it  does  not  appear  that  the  statement  of  such 
equivalent  was  incorrect 

a  Salbs,  S  829* — when  evidence  Muiiaine  reooverp.  In  an  action 
to  recover  for  goods  sold  and  delivered,  evidence  examined  and  a 
finding  and  Judgment  for  plaintiff  held  sustained  by  the  evldenoa 


Louis  Friedman,  Defendant  in  Error,  v.  Schreiber 

Brothers  Company,  Plaintiff  in  Error. 

Oen.  No.  20,538.    (Not  to  be  reported  in  f  uU.) 

Brror  to  the  Municipal  Oourt  of  Chicago;  the  Hon.  Jobb  J. 
BooNST,  Judge,  presiding.  Heard  in  this  court  at  the  March  tenn* 
1916.   Afllrmed.   Opinion  filed  December  e,  1915. 

•Sm  niinois  Not«s  DfffMt,  Vols.  XI  to  XV.  And  OamaUitlTo  QoMtMly, 
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Statement  of  the  Case. 

Action  by  Louis  Friedman,  plaintiff,  against  the 
Schreiber  Brothers  Company,  a  corporation,  defend- 
ant, in  the  Municipal  Court  of  Chicago,  to  recover  on 
a  contract  of  employment,  executed  by  both  parties 
to  the  action,  which  was  in  the  following  words : 

**  Memorandum  of  agreement  made  this  21st  day 
of  August,  1912,  by  and  between  Louis  Friedman,  of 
the  City  of  Chicago,  County  of  Cook  and  State  of 
Illinois,  party  of  the  first  part,  and  Schreiber  Brothers 
Co.,  a  corporation,  duly  organized  under  the  laws  of 
the  State  of  Illinois,  party  of  the  second  part,  wit- 
nesseth : 

**That  the  said  party  of  the  second  part  hereby 
employs  the  said  party  of  the  first  part  in  the  capacity 
of  Foreman,  Eectifyer  and  Supervisor  of  the  business 
of  said  corporation,  for  which  said  corporation  agrees 
to  pay  said  party  of  the  first  part  for  such  services 
the  sum  of  Twenty-seven  Dollars  and.  Fifty  Cents 
($27.50)  every  week,  saii  payments  to  begin  on  Sep- 
tember 1st,  1912,  and  every  week  thereafter  to 
September  1st,  1913;  and  the  sum  of  Thirty  Dollars 
($30.00)  every  week  beginning  from  September  1st, 
1913,  to  September  1st,  1914;  all  of  above  mentioned 
payments  are  to  be  made  on  Friday  of  each  week. 

"The  said  party  of  the  first  part  agrees  during  the 
time  of  this  contract  not  to  engage  in  any  other  line 
of  business,  and  shall  receive  two  weeks  vacation  each 
year  with  ftdl  pay.*' 

Plaintiff  was  discharged  by  defendant  December  10, 
1913,  without  cause,  and  received,  substantially,  pay- 
ment at  the  rate  fixed  by  the  contract  to  the  time  of 
such  discharge.  He  was  again  employed  February 
14,  1914. 

Defendant  tendered  to  the  court  propositions  of  law 
to  the  effect  that  the  contract  was  void  for  want  of 
mutuality  and  indefiniteness,  and  that  it  was  termina- 
ble at  defendant's  pleasure,  and  that  therefore  plain- 
tiff could  recover  only  for  the  time  he  actually  worked. 
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To  reverse  a  judgment  for  plaintiff  for  $500,  defend- 
ant prosecutes  this  writ  of  error. 

Habby  G.  Wexlbb,  for  plaintiff  in  error;  Hyman 
SoBOBOFF,  of  counseL 

DuLSKY  &  DxjLSKY,  f or  defendant  in  error ;  EjDWabd 
H.  Taylob,  of  counseL 

Mb.  Justicb  Holdom  delivered  the  opinion  of  the 
court. 


Abstract  of  the  Decision. 

1.  Hastsb  and  BKBVAifT,  §  8* — When  ootUract  not  void.  In  an 
action  to  recover  on  a  written  contract  of  employment,  contract  con- 
strued and  propositions  of  law  to  the  effect  the  contract  was  Toid 
for  want  of  mutuality  and  Indefiniteness  held  properlj  rejected  txj 
the  trial  court  as  not  correctly  stating  the  law  of  the  case. 

2.  Master  and  sebtant,  §  14* — tohen  contract  not  determlNoMe 
at  ioUk  In  an  action  to  recover  on  a  written  contract  of  employ- 
ment, contract  construed  and  held  that  a  proposition  of  law  to  the 
effect  that  the  contract  was  terminable  at  the  pleasure  of  d^endant, 
and  that  plaintiff  could  recover  only  for  the  time  he  worked  there- 
under, was  properly  rejected  as  not  correctly  stating  the  law  <^ 
the  case. 

8.  Mabteb  and  sebvant,  §  14* — t€hen  contract  construed  as  for 
definite  period,  A  contract  providing  that  plaintiff  shall  be  employed 
by  defendant  and  requiring  defendant  to  pay  to  plaintiff  for  his 
services  a  stated  sum  each  week,  commencing  at  a  named  date  and 
continuing  thereafter  until  a  named  date,  is  susceptible  only  of  the 
construction  that  the  term  of  such  contract  is  intended  to  be  two 
years,  where  it  appears  that  the  mutual  covenants  of  the  contract 
continue  over  a  period  of  two  years,  althoui^  such  period  is  no- 
where therein  stated  as  the  term  thereof,  since  equivalent  words 
are  found  in  such  contract 

4.  Mabteb  and  servant,  §  14* — when  terms  employed  kMooMe 
contract  tor  definite  period.  Where  a  contract  of  ^nployment  does 
not  in  express  words  state  the  term  during  which  the  contract  Is 
to  operate,  but  provides  for  a  series  of  payments  to  be  made  each 
week  without  interruption  during  a  period  which  is  in  fact  two 
years,  and  which  also  provides  that  plaintiff  *i8  to  have  two  weeks 

*8m  nilnois  Not«s  Dfffetl,  Vols.  XI  to  XY,  and  CnmiilAtlTe  <|i»rt«fl7, 
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racation  In  eadi  year  witb  full  pay,**  held  that  there  was  no 
ambigoity  In  the  contract^  "each  year,"  as  osed  therein  meaning  "each 
year"  of  a  two  years'  contract 


DaveUa  Martin,  Appellant,  v.  Illinois  Commercial 

Hen's  Association,  Appellee. 

Oen.  No.  20,823. 

1*  Irsubanoi,  §  607^— lo^en  medical  testimoHif  not  di9oredUed  hp 
teitknonp  of  plaintiff.  In  an  action  to  recover  on  a  policy  of  accident 
Insnrance  whorein  plaintiff  the  wife  of  deceased,  was  named  as 
benefldary,  plaintiff  cannot  be  heard  to  discredit  a  medical  witness 
of  defoidant  who  testifies  that  deceased's  death  was  caused  by  fiitty 
degeneration  of  the  heart,  superinduced  by  chronic  alcoholism,  where 
it  appears  that  plaintiff  previously  had  secured  a  divorce  from 
deceased  on  the  ground  of  drunkenness,  in  which  action  she  testified 
and  procured  others  to  testify  that  deceased  was  an  habitual 
drunkard,  and  where  it  appears  that  such  decree  of  divorce  was 
granted  on  the  faith  of  the  verity  of  such  testimony. 

2.  INSUBAKOB,  S  607* — when  evidence  insufficient  to  show 
aeoidental  death.  In  an  action  to  recover  on  a  policy  of  accident 
insurance  conditioned  to  pay  to  the  beneficiary  named  therein  a  sum 
of  mon^  "in  case  of  bodily  injury  or  injuries  received  throui^ 
violent  and  accidental  means,  which  shall  indep^idently  of  all 
oth^  causes  result  in  the  death"  of  insured,  where  the  only  evidence 
of  an  accident  was  that  deceased  arose  in  the  night  exclaiming,  "Oh, 
my  God!**  and  falling,  struck  a  chiffonier  resulting  in  cuts  of  the 
Up  and  nose,  with  profuse  bleeding,  a  peremptory  instruction  for 
drfendant  h^d  not  erroneous,  there  being  medical  testimony  that 
the  cause  of  deceased's  death  was  fatty  degeneration  of  the  heart 
■uperinduced  by  chronic  alcoholism,  and  where  it  appeared  that 
deceased  told  a  {Aysiclan  that  he  had  heart  trouble  and  carried 
•trydmlne  to  stimulate  his  heart  action. 

8.  Ihsxtbargb,  §667* — when  evidence  nsufflcient  as  to  cause  of 
death.  In  an  action  to  recover  on  a  policy  of  accident  Insurance 
conditioned  to  pay  a  sum  of  money  to  the  beneficiary  named  th^eln 
in  case  insured  came  to  his  death  "through  violent  and  accidental 
means*  Independently  of  all  other  causes,"  where  there  was  evid^ce 
that  the  cause  of  death  was  fatty  degeneration  of  the  heart  super* 

•See  nUiMls  NotM  DlSfltft,  Volfl.  XI  to  XV,  sod  CnmiilAtlTe  <|aArterly,  «une 
teple  And  feetloB  Bvmber. 
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induced  by  chronic  alcoholism,  evidence  field  insufficient  to  prore 
that  deceased's  death  was  the  result  of  an  accident  witliin  the 
meaning  of  the  policy,  the  only  evidence  <^  an  accident  being  that 
deceased  fell  and  received  cuts,  although  such  tall  may  have  liastened 
the  death,  for  the  reason  that  such  evidence  is  insufficient  in  its  pro- 
bative value  to  establish  the  fitct  that  deceased's  death  was  caused 
by  the  fall  'independently  of  all  other  causes"  without  whidi  proof 
there  could  be  no  recovery  on  the  policy. 

4.  IKSUBANCE,  §  436*— loJUil  i$  effect  of  faUwre  to  fumith  proop 
of  death.  Where  in  a  policy  of  insurance  the  by-laws  of  the  company 
are  ntade  part  thereof,  and  where  a  by-law  requires  as  a  condition 
precedent  to  recovery  thereunder  that  proofs  of  death  be  presented 
to  the  company  within  a  named  time,  a  failure  to  present  such 
proofs  within  the  time  fixed  by  sudi  by-law  will  predude  reoovery 
unless  there  is  a  waiver  of  such  condition. 

5.  INSUBANCB,  §  120* — how  policy  construed.  Since  oontrads 
of  insurance  are  to  be  construed  like  other  contracts,  an  ambiguous 
Insurance  contract  will  by  construction  be  given  the  meaning  more 
favorable  to  insured,  for  the  reason  that  the  words  are  the  wor^  of 
the  insurer  and  therefore  any  ambiguity  is  diargeable  to  it,  but 
wliere  the  contract  is  not  ambiguous,  neither  party  will  be  favored 
by  construction. 

e.  CoNTBAOTS,  §  166*— to^en  provisions  enforced  notwUh^tamdki§ 
hardship.  Where  a  stipulation  in  a  contract  is  lawful  and  has 
not  been  actually  or  inf erentially  waived,  the  courts  wUl  enforce  the 
stipulation  as  made  and  cannot  avoid  a  hardship  resulting  from 
the  enforcement  of  rigorous  and  inflexible  terms  by  making  a  new 
contract  for  the  parties. 

7.  Insurance,  §  460* — when  delay  in  sending  blank  form  of 
proofs  of  death  not  a  waiver  thereof.  Where  a  policy  of  insuranee 
as  a  condition  precedent  to  recovery  thereunder  required  that  proofs 
of  death  be  presented  to  insurer  within  a  named  time,  the  fkct 
that  insurer  delayed  sending  blanks  for  such  proof  when  requested 
has  no  tendency  to  prove  a  waiver  of  the  condition,  where  nether 
the  terms  of  the  contract  nor  the  law  require  Insurer  to  furnish  audi 
blanks. 

8.  IRSITBANCB,  {  452* — whcn  insurer  not  estopped  to  assert  /Mtare 
to  furnish  proofs  of  death.  In  an  action  to  recover  on  a  policy  of 
insurance  which,  as  a  condition  precedent  to  recovery  that  proofto 
of  death  be  presented  to  insurer  within  a  named  time,  and  where 
no  fraud  is  shown  in  the  delay  of  insurer  to  furnish  blanks  for 
such  proof,  insurer  is  not  estopped  to  insist  on  the  condition  for 
the  reason  ttiat  where  fraud  is  absent  there  can  be  no  estoppel. 

•8e«  minolt  Notes  Diirett,  Volt.  XI  to  XY,  and  CnmiilatlTo  QMMiorlj,  »■• 
topic  and  secUon  number. 
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9.  INSUBANCB,  S  439* — when  mailing  proofs  of  death  not  a  corn^ 
pUamoe  tcith  hp-lawa.  Where  a  policy  of  insurance  made  the  by- 
laws of  insurer  a  part  of  the  contract  and  where  such  by-laws 
required  as  a  condition  precedent  to  recovery  that  proofs  of  death 
be  presented  to  insurer  within  a  named  time,  mailing  such  proofs 
to  insurer,  held  not  a  presentment  within  the  meaning  of  the  by- 
law, although  such  proofd  were  mailed  within  the  time  fixed  thereby. 

Aiq;)eal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Chablbs 
A.  WTTJ.TAifB,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.    AfElrmed.    Opinion  filed  December  6,  1915b 

John  A.  Bbowk,  for  appellant. 

Byan  &  Condon,  for  appellee;  Ibvin  I.  Livingston 
and  D.  A.  Callahan,  of  connseL 

Mb.  Justiob  Holdom  delivered  the  opinion  of  the 
court. 

This  is  an  action  on  an  accident  insurance  policy  for 
$5,000  issued  by  defendant  upon  the  application  of  one 
James  W.  Martin,  in  which  plaintiff,  his  wife,  was 
named  as  beneficiary.  The  court,  upon  the  conclusion 
of  plaintiff's  case,  on  the  motion  of  defendant,  in- 
structed a  verdict  in  its  favor,  upon  which  verdict  a 
judgment  of  nU  capiat  and  for  costs  was  entered,  and 
plaintiff  appeals. 

The  policy  contains  a  provision  that  ^^in  case  of 
bodily  injury  or  injuries  received  through  external 
violent  and  accidental  means,  which  shaU  independ- 
ently of  all  other  causes  result  in  the  death  of  said 
member,  there  shall  be  payable  to  Davella  Martin, 
wife  of  James  W.  Martin,  if  living,  •  •  •  the  sum 
of  $5,000.'*  It  also  recites  that  **any  and  all  such 
payments  or  liability  to  pay  shall  be  in  accordance  with 
and  subject  to  each  and  all  of  the  provisions  of  the  by- 
laws of  said  association,*'  including  amendments,  alter- 
ations and  new  issues  of  such  by-laws.  The  by-laws 
in  force  at  the  time  the  policy  was  issued  and  at  the 
death  of  the  insured  provided  that  notice  in  writing 

•flee  miaois  Note*  Dlcetft,  Volt.  XI  to  XV,  and  CnmnlatlTe  Quarterly,  oamo 
M|»lt  and  section  nnmber. 
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must  be  sent  to  the  secretary  of  the  association  withm 
fifteen  days  after  the  happening  of  the  accident  result- 
ing in  death,  and  that  claims  for  death  benefits  must 
be  presented  to  the  association  within  thirty  days 
after  death,  together  with  full  proof  of  death  and  of 
the  particulars  of  the  accident  claimed  to  have  caused 
deatii. 

The  facts  concerning  the  death  of  the  insured  are, 
in  brief,  that  in  the  night  of  January  16, 1912,  plaintiff, 
the  wife  of  the  insured,  was  awakened  by  the  insured 
arising  from  his  bed,  in  which  she  also  was  sleeping, 
and  hearing  him  exclaim,  ^^Oh,  my  God  I''  Plaintiff 
thereupon  arose  and  went  to  her  husband  and  found 
him  on  the  floor  upon  his  hands  and  knees  trying  to 
pull  himself  up.  It  was  then  discovered  that  the 
insured  had  in  falling  struck  a  chiffonier,  resulting  in 
the  cutting  of  his  lip  and  nose,  from  which  he  freely 
bled.  A  physician  was  called,  but  the  insured  died 
before  his  arrival.  This  physician,  one  Thomas  J. 
Fox,  gave  a  certificate  of  death,  certifying  that  death 
was  caused  by  fatty  degeneration  of  the  heart  superin- 
duced by  chronic  alcoholism. 

Plaintiff  and  the  insured  were  twice  married  to 
each  other,  first  on  December  22, 1897,  and  second  on 
March  12,  1910.  In  August,  1909,  plaintiff  divorced 
her  husband,  the  insured,  on  the  ground  of  his  being 
an  habitual  drunkard.  On  the  trial  of  the  divorce  suit 
plaintiff  testified  that  the  insured  was  an  habitual 
drunkard  and  procured  others  so  to  testify,  and  in  the 
faith  o^  the  verity  of  her  own  testimony  that  the 
insured  was  an  habitual  drunkard  the  divorce  was 
granted  and  the  matrimonial  bond  sundered. 

In  the  light  of  these  facts,  her  attempt  in  this  suit  to 
cast  doubt  upon  the  fact  of  the  inebriety  of  the  insured 
must  fail.  Dr.  Fox,  a  witness  for  plaintiff,  verified 
by  his  oath  on  this  trial  the  facts  set  forth  in  his  oer- 
t^cate  as  to  the  insured's  death.  He  also  testified 
that  he  knew  that  the  insured  was  afflicted  with  heart 
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trouble  and  that  this  information  was  communicated 
to  him  by  the  insured  personally.  Dr.  Fox  testified 
that  the  insured  told  him  that  he  had  heart  trouble  and 
that  he  carried  strychnine  for  his  ^^pumpi"  as  he  des- 
ignated his  heart  While  Dr.  Fox  woidd  not  state 
positively  that  the  insured  stated  to  him  the  quantity 
of  strychnine  he  was  in  the  habit  of  taking,  still  he 
was  certain  that  the  insured  did  tell  him  that  he  used 
strychnine  to  stimulate  the  action  of  his  heart,  and 
continually  carried  it  with  him  for  the  purpose  of 
meeting  any  emergency  which  might  arise  from  the 
defectiveness  of  that  organ. 

In  this  condition  of  the  testimony,  reasonable  minds 
could  not  well  disagree  upon  the  proposition  that  the 
iosured  did  not  come  to  his  death  by  accidental  means 
within  the  terms  of  the  policy,  but  that  he  in  fact  died 
from  fatty  degeneration  of  the  heart,  resulting  from 
chronic  alcoholism.  Hence,  the  instruction  of  the  court 
to  the  jury  to  render  its  verdict  for  defendant  was 
without  error. 

The  insurance  policy  in  suit  is  an  accident  and  not 
a  life  policy,  and  its  provisions  and  conditions  bind 
the  parties.  That  the  death  of  the  insured  may  have 
been  hastened  somewhat  by  the  fall  may  not  be 
doubted,  yet  his  death  was  not  the  result  of  bodily 
injuries  sustained  through  violent,  external  and  acci- 
dental means,  independently  of  all  other  causes. 
Unless  death  did  result  from  bodily  injuries  sustained 
through  violent  external  and  accidental  means,  inde- 
pendently of  all  other  causes,  there  can  be  no  recovery. 
The  evidence  in  the  record  on  the  part  of  the  plaintiff 
utterly  fails  in  its  probative  value  to  establish  that 
the  death  of  the  insured  was  accidental  within  the 
conditions  of  the  policy,  but  on  the  contrary  such  evi- 
dence  establishes  that  the  death  of  the  insured  was 
attributable  to  fatty  degeneration  of  the  heart,  and 
that  such  fatty  degeneration  was  caused  by  chronic 
alcoholism. 
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The  by-laws  of  the  defendant  company  are  by  the 
policy  made  a  part  of  the  contract  of  insurance.  One 
of  these  by-laws  provides,  in  part,  that  no  death  daim 
will  be  paid  '^unless  said  claim  for  death  benefit  be 
presented  to  the  association  within  thirty  days  after 
the  death  of  the  deceased  member,  together  with  fall 
proof  of  the  death  and  of  the  particulars  of  the  acci- 
dent claimed  to  have  caused  said  death.''  The  fur- 
nishing of  the  proofs  of  death  within  the  time  required 
by  the  by-laws  is  one  of  the  conditions  essential  to  be 
performed  by  the  claimant  to  entitle  such  claimant  to 
receive  from  the  defendant  company  the  insurance 
money.  A  failure  to  furnish  such  proofs  within  the 
time  limited  by  the  by-laws  will,  unless  waived  by  the 
company,  preclude  a  recovery.  There  seems  to  be  no 
ambiguity  in  the  by-law  referred  to,  and  as  said  in 
Norway se  v.  Thuringia  Ins.  Co.,  204  Dl.  334:  **  Con- 
tracts of  insurance  are  to  be  construed  like  other 
contracts.  If  ambiguous  terms  are  used,  the  meaning 
more  favorable  to  the  insured  will  be  adopted,  not 
because  he  is  the  sufferer  in  a  recent  loss  or  because  of 
a  disparity  in  the  financial  condition  of  the  two  parties, 
but  because  the  words  are  those  of  the  insurer,  and 
the  ambiguity  is  chargeable  to  it.  Where,  however, 
there  is  no  ambiguity  in  the  terms,  neither  party  is 
to  be  favored.  If  the  stipulation  is  one  that  the  parties 
could  lawfully  make,  and,  having  been  made,  is  not 
actually  or  inferentially  waived,  it  is  the  function  of 
the  court  to  enforce  its  observance  as  the  parties  made 
it,  and  not  to  make  a  new  agreement  for  the  purpose 
of  mollifying  the  hardship  that  the  rigorous  and 
inflexible  terms  occasion." 

The  rule  as  thus  laid  down  is  equally  the  rule  of 
construction  to  be  enforced  in  this  case  in  holding  the 
parties  to  their  contract  obligation,  of  which  time  pro- 
vided for  the  furnishing  of  proof  of  death  and  claim  is 
a  material  and  essential  part.  In  Love  v.  Modem 
Woodmen  of  America,  259  111.  102,  it  was  held  that  a 
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by-law  containiiig  a  provision  similar  to  the  one  found 
in  this  record  was  binding  npon  the  member. 

That  proofs  were  not  furnished  to  the  defendant 
within  the  time  required  by  the  by-law  is  not  disputed. 
Plaintiff,  however,  contends  that  defendant  waived 
the  time  limit  in  the  by-law  and  also  contends  that 
the  mailing  of  the  proofs  to  defendant  within  the 
thirty  days  was  a  substantial  compliance  with  the 
by-law,  regardless  of  the  time  when  such  proofs  were 
actually  received  by  defendant.  We  find  no  fact  in 
this  record  warranting  this  court  in  holding  that 
defendant  by  any  act  waived  the  by-law  regarding  the 
time  in  which  proof  of  death  and  claim  should  be  fur- 
nished. The  fact  that  defendant  delayed  sending 
blanks  requested  in  behalf  of  plaintiff  upon  which  the 
proof  could  be  made  is  of  no  moment,  for  the  reason 
that  it  had  not  obligated  itself  to  furnish  such  blanks 
and  the  law  did  not  require  it  so  to  do. 

A  failure  to  furnish  such  blanks  was  held  in  Cheat 
Western  Ins.  Co.  v.  Staaden,  26  HI.  360,  not  to  operate 
as  a  waiver.  The  doctrine  of  estoppel  does  not  arise 
upon  the  evidence  in  this  record.  Fraud  is  neither 
charged  nor  proven  as  the  reason  of  the  delay  by 
defendant  in  sending  the  blanks  requested.  Where 
fraud  is  absent,  there  is  no  estoppeL  Holcomb  v. 
Boynton,  151  HI.  294.  Plaintiff  urges  upon  us  Manu- 
fctcturers  S  Merchants^  Mut.  Ins.  Co.  v.  Zeitinger, 
168  m.  286,  as  authority  for  the  contention  that  the 
mailing  of  the  proofs  within  the  thirty  days  was  a 
sufficient  compliance  with  the  by-law.  We  think  the 
Zeitinger  case,  supra,  clearly  distinguishable  from  the 
case  before  us.  In  the  Zeitinger  case  the  words 
interpreted  were,  **  shall  render  a  statement  to  the  com- 
pany.** Here  the  words  are  entirely  different,  ren- 
dering their  significance  and  interpretation  wholly  at 
variance  with  the  words  above  quoted.  The  by-law  in 
the  case  at  bar  is  that  written  notice  shall  be  presented 
to  the  defendant  within  thirty  days  after  the  death  of 
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the  deceased  member.  Mailing  the  proof  directed  to 
the  defendant  was  not  a  presentation  nor  a  compli- 
ance with  the  by-law. 

In  MiUer  v.  Milwaukee  S  Mechanics^  Ins.  Co.,  181 
HL  App.  133,  it  was  held  that  a  condition  in  a  policy 
requiring  proof  of  loss  within  sixty  days  is  not  com- 
plied with  where  such  proofs  are  furnished  sixty-one 
days  thereafter,  and  that  such  failure  to  furnish  such 
proofs  within  the  time  required  relieved  the  defend- 
ant from  liability. 

The  Municipal  Court  did  not  err  in  instructing  a 
verdict  for  defendant,  and  its  judgment  is  therefore 
affirmed. . 

Affiffned, 


Ralph  E.  Hyatt,  Defendant  in  Errors  ▼•  A.  Votai^ 

Foster,  Plaintiff  in  Error. 

Oen.  No.  21,028.    (Not  to  be  reported  in  f  nU.) 

Brror  to  the  Manidpal  Court  of  Chicago ;  the  Hon.  Chabues  A. 
WnuAMS,  Judge,  presiding.  Heard  in  this  court  at  the  Ifardi  term, 
1915.   Berersed  and  Judgment  here.    Opinion  filed  Decemb^  6^  1916^ 

Statement  of  the  Case. 

Balph  E.  Hyatt,  plaintiff,  against  A.  Vohiey  Foster, 
defendant,  in  the  Municipal  Court  of  Chicago,  to 
recover  the  interest  of  plaintiff  in  the  profits  of  a 
transaction  with  another.  To  Reverse  a  judgment  of 
$635  for  plaintiff,  defendant  prosecutes  this  writ  of 
error. 

The  evidence  shows  that  plaintiff  was  employed  by 
the  United  States  Silica  Company,  of  which  defendant 
was  president,  and  also  by  defendant  in  the  interest 
of  the  estate  of  Volney  W.  Foster,  deceased,  at  a  salary 
of  $250  a  month,  $150  of  which  was  paid  by  the  Silica 
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Company  and  $100  by  the  Foster  estate.  It  was  agreed 
that  plaintiff  should  have  twenty  per  cent,  of  the 
profits  of  the  company  in  excess  of  $10,000  per  year. 
It  appears,  and  is  not  disputed,  that  plaintiff  overdrew 
his  account  to  June  30, 1912,  to  the  amount  of  $3,483.23. 
During  such  employment  plaintiff  had  a  verbal  agree- 
ment with  defendant  that  he  should  receive  one-fifth 
of  the  profits  of  a  certain  deal  made  with  the  Thornton 
Stone  Company.  It  was  subsequently  agreed  between 
them  that  plaintiff's  share  of  such  profits  was  $635. 
This  item  of  $635  is  the  subject-matter  of  this  suit. 
The  evidence  shows  that  defendant  wrote  plaintiff  a 
letter  substantially  as  follows : 

''August  27,  1912. 

Balph  E.  Hyatt, 
Chicago. 

Dear  Sir:  I  hand  you  herewith  statement  of 
accounts  of  U.  S.  Silica  Co.  to  July  1,  1912,  made  by 
Audit  Co.  of  Illinois.  You  will  note  the  wide  dis- 
crepancy between  your  overdrafts  as  they  appear  on 
your  books  and  as  analyzed  by  the  Audit  Co.  as  fol- 
lows:*' 

Here  follow  the  items  of  debit  and  credit  which 
show  the  state  of  the  accounts  and  conclude  with  the 
item  of  *' Overdrawn  as  of  June  30,  1912,  $3,483.23,'' 
and  continues : 

**In  accordance  with  my  understanding  with  vou, 
you  were  to  receive  in  addition  to  your  salary  of  $150 
per  month,  you  shall  receive  a  bonus  of  20%  of  the 
net  profits  of  the  company  in  excess  of  $10,000  per 
year. 

There  is  a  wide  discrepancy  between  your  books  and 
the  report  of  the  Audit  Co.  with  reference  to  your 
account  and  you  admit  the  falseness  of  your  account 
in  that  respect. 

Two  courses  are  now  open  to  me  in  recovering  the 
company's  loss.  First:  By  applying  to  the  Surety 
Company  fdr  compensation  under  their  surety  bond 
which  we  hold  guaranteeing  your  honesty.    Second: 
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To  retain  you  in  your  present  position  under  the  fol- 
lowing conditions : 

1.  You  to  give  the  company  your  5%  demand  note 
for  $3,483.32  together  with  any  amounts  you  may  have 
drawn  since  June  30,  1912,  in  excess  of  your  regular 
salary  of  $250  per  month  *  *  *  and  that  said  demand 
note  shall  be  reduced  by  $100  each  month  to  be  taken 
out  of  your  salary  of  $250  per  month  until  all  the 
above  note  with  interest  is  cancelled. 

2.  That  you  assign  to  the  Silica  Co.  all  profits  which 
may  be  coming  to  you  in  accordance  with  your  under- 
standing with  me,  in  connection  with  Thornton  Stone 
Co.,  said  profit,  if  any,  to  apply  toward  reduction  of 
your  note. 

3.  All  bonuses  accruing  to  you  shall  apply  on  above 
note  until  it  is  paid  with  5%  interest. 

4.  The  Audit  Company  have  promised  to  say 
nothing  to  the  injury  of  your  reputation,  and  I  idso 
bind  myself  to  the  same  condition. 

Very  truly  yours, 

A.  Vohiey  Poster. '* 

Defendant  testified,  and  it  was  not  denied,  that  he 
had  some  conversation  with  plaintiff  about  the  letter 
and  that  plaintiff  said  to  him  on  the  day  after  its 
date  that  the  proposition  outlined  in  the  letter  was 
acceptable  to  him. 

It  was  uncontroverted  that  plaintiff  continued  in  his 
employjaent  until  the  following  April.  He  gave  to  the 
United  States  Silica  Company  his  demand  note  for 
$3,525.66,  which  plaintiff  testified  was  the  amount  due 
according  to  the  letter,  with  amounts  overdrawn  since 
June  30th  added.  There  was  no  evidence  that  the 
Audit  Company  or  defendant  said  anjrthing  after  the 
date  of  the  letter  to  plaintiff's  injury. 

Matz,  Fisheb  &  BoYDBN,  for  plaintiff  in  error. 

Cantwell  &  Smith,  for  defendant  in  error. 

Mb.  Justiob  Holdom  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Dedsion. 

1.  Assignments,  §  22* — what  effect  of.  Where,  in  an  action  to 
recover  part  of  the  profits  of  a  transaction  claimed  by  plaintiff  under 
acceptance  of  an  offer  of  compromise  which  involves  the  assign- 
m&xt  of  such  interest  by  plaintiff  to  a  corporation  of  which  defend- 
ant la  an  officer,  defendant  introducing  as  evidence  thereof  a  letter 
from  him  to  plaintiff  in  which  it  is  stated  that  plaintiff  may  retain 
his  position  in  the  employ  of  defendant  and  the  corporation  on  the 
condition,  among  others,  that  he  assign  to  the  corporation  all  his 
share  in  the  profits  of  the  transaction,  to  be  applied  on  a  note  to 
be  given  in  settlement  of  an  indebtedness  due  from  plaintiff  to  the 
oori>oration,  it  is  error  for  the  trial  court  to  refuse  to  hold  as  a 
proposition  of  law  that  if  plaintiff  accepted  the  proposal  contained 
In  the  letter,  he  could  not  recover. 

2.  Assignments,  §  36* — when  evidence  sufficient  to  8how,  In  an 
action  to  recover  plaintiff's  interest  in  the  profits  of  a  transaction, 
where  the  defense  was  that  prior  to  the  commencement  of  the  action 
plaintiff  had  assigned  his  claim  for  such  profits  to  another,  evidence 
held  sufficient  to  prove  such  assignment  as  a  fact 

3.  Assignments,  S  13* — when  oral  aaaignment  vaUd.  No  partic- 
ular form  is  necessary  to  the  validity  of  an  assignment  of  a  chose 
in  action,  but  it  may  be  assigned  orally,  and  it  is  not  essential  to 
tlie  validity  of  such  an  assignment  that  there  be  written  evidence 
tbereof. 

4.  Assignments,  S  22* — when  title  passes.  The  unconditional 
acceptance  of  an  offer  of  compromise  which  involves  the  assign- 
a^ent  of  a  chose  in  action  operates  to  pass  the  title  thereto  to 
tlie  assignee  immediately. 

5.     COMPBOMISE  AND  SETTLEMENT,   i  4* — When  OCt  Of  Offlcer  iS  OCt 

of  corporation.  An  offer  of  compromise  made  on  behalf  of  a 
corporation  by  an  individual  in  his  own  name  to  an  employee  of  the 
corporation  is  to  be  construed  as  the  offer  of  the  corporation  where 
tlie  individual  mairing  the  offer  is  an  officer  of  the  corporation  and 
Is  acting  for  it 


^See  HUnoto  Noles  Disest  Vola.  XI  to  X¥,  and  CamnlatlTe  <|iuirterl7»  Mune 
t«ple  and  Bectlon  number. 
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J.  Spencer  Turner  Company,  Defendant  in  Error,  v. 
Bmna  Schwill,  Plaintiff  in  Error. 

Gen.  No.  21,068.    (Not  to  be  reported  in  fnlL) 

Error  to  the  Municipal  Court  of  Chicacpo;  the  Hon.  Oscab  M. 
ToBBisoN,  Judge,  presiding.  Heard  in  this  court  at  the  llarch  term, 
1915.    Affirmed.    Opinion  filed  December  6,  1915. 


Statement  of  the  Case. 

Action  by  the  J.  Spencer  Turner  Company,  plaintiff, 
against  Bruno  Schwill,  defendant,  in  the  Municipal 
Court  of  Chicago.  To  reverse  a  judgment  for  plaintiff 
for  $10,561.77,  defendant  prosecutes  this  writ  of  error. 

Rosenthal  &  HAMnj,,  for  plaintiff  in  error;  Charles 
H.  Hamill,  of  counsel. 

LiTziNGEB,  MoGuBN  &  BEm,  for  defendant  in  error; 
Edwabd  B.  LrrziNGEB,  of  counsel. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbob,  §384* — when  objection  mu8t  be  saved 
below.  Where  irregularities  occur  in  the  trial  court  without  objec^ 
tlon  by  plaintlflt  in  error,  such  irregularities  cannot  be  availed  of  for 
the  first  time  in  the  Apx)ellate  Court 

2.  Appeal  and  ebbob,  {  493* — when  judffment  in  emces9  of  ad 
damnum  not  available  in  absence  of  objection  below.  The  objection 
that  the  Judgment  sought  to  be  reversed  exceeds  the  ad  damnum  is 
not  available  when  made  for  the  first  time  on  review,  especially 
where  defendant  could  not  have  been  misled  thereby,  as  where 
copies  of  the  notes  sued  on  were  part  of  plaintifTs  pleadings, 
although  it  may  appear  from  the  statement  of  daim  that  the  Judg- 
ment is  for  an  amount  in  excess  of  what  is  due^ 

3.  Appeal  and  ebbob,  S  1313* — what  presumed  where  no  proposi- 
tions of  law  submitted.  Where  in  a  case  tried  without  a  Jury  no 
propositions  of  law  are  submitted  to  be  held  by  the  trial  court, 

*8m  minolt  Notes  Divert,  Vols.  XI  to  XV,  and  ComalatlTe  Qiiart«ri7t 
topie  and  teetloii  number. 
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it  wOl  be  preenined  on  review  that  all  questions  of  law  were  cor- 
rectly decided. 

4.  Appeal  and  ebrob,  §  594* — when  motion  for  new  trial  if^ 
effective  to  preserve  question  for  review.  A  motion  for  a  new  trial 
in  an  action  tried  without  a  jury  preserves  no  questions  of  law  for 
review,  for  the  reason  that  such  motion  is  aimless  and  serves  no 
paipoee  available  in  a  higher  court 


E.  H.  Bayley^  Defendant  in  Error^  v.  A.  E.  Coy, 

Plaintiff  in  Error. 

Gen.  No.  21,092.    (Not  to  be  reported  in  fnlL) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edmttno  K. 
Jabicki,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1915.  Affirmed.  Opinion  filed  December  6^  1915w  Blearing  denied 
December  20, 1915. 

Statement  of  the  Case. 

Action  by  E.  H.  Bayley,  plaintiff,  against  A.  E.  Coy, 
defendant,  in  the  Mnnicipal  Court  of  Chicago,  to 
recover  back  money  received  by  defendant  with  which 
to  purchase  stock  and  misappropriated  by  him.  To 
reverse  a  judgment  for  plaintiff  for  $787.50,  defend- 
ant prosecutes  this  writ  of  error. 

Defendant,  it  was  claimed,  was  the  agent  of  plaintiff 
to  purchase  35,750  shares  of  stock  of  the  Mina  Orand 
Mining  Company,  for  which  purpose  plaintiff  gave 
him  $1,787.50,  upon  the  representation  of  defendant 
that  such  stock  could  be  bought  for  that  sum  and  no 
less.  Subsequently  plaintiff  ascertained  that  defend- 
ant bought  40,000  shares  of  said  stock  for  $1,000  and 
applied  to  his  own  use,  unbeknown  to  plaintiff,  the 
remaining  $787.50,  together  with  4,250  shares  of  the 
stock. 

It  appeared  that  for  a  long  time  defendant  had  been 
in  the  confidence  of  plaintiff  in  various  deals  in  stock 
and  that  he  was  in  the  habit  of  confiding  in  defend- 

•See  nilnols  Notes  Dlffeat,  Vols.  XI  to  XV,  and  CamulatlTe  QiNirterlj*  MMoe 
tople  and  seetlon  number. 
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ant's  representations  in  regard  to  them.  The  plaintiff 
lived  in  Minnesota,  while  defendant  lived  in  Chicago. 
Defendant  wrote  plaintiff  under  date  of  March  22, 
1906 :  **I  am  having  the  stock  transferred  as  per  your 
instructions  and  will  send  the  same  to  you  by  regis- 
tered mail  this  afternoon.  You  must  promise  to  never 
say  to  any  one  anything  about  the  price  paid  nor  from 
whom  you  did  the  business  with.  You  know  I  am  sup- 
posed to  do  what  I  can  to  sell  treasury  stock  for  20c 
per  share,  but  I  could  not  let  the  opportunity  pass  to 
let  you  in  on  this  deal.'* 

Habbis  F.  Williams,  for  plaintiff  in  error ;  W.  Scott 
Hodges  and  Eldon  M.  Votaw,  of  counseL 

Chables  DAinELs  and  Sumneb  C.  Palbceb,  for  defend- 
ant in  error. 

Mb.  JnsncB  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Pbincipal  and  agent,  §8* — when  evidence  sufflcient  to  mKow 
ewi8tenoe  of  relatian.  In  an  action  to  recover  back  money  paid  to 
defendant  as  plaintifTs  agent  to  purchase  stock,  evidence  hdd 
sufficient  to  prove  that  defendant  acted  as  plaintiff's  ag^it  In  the 
transaction. 

2.  Limitation  or  actions,  §20* — when  statute  begins  to  run 
against  action  based  on  fraud.  In  an  action  at  law  based  on  defend- 
ant's fraud,  the  statute  of  limitations  will  not  begin  to  run  until 
plaintiff  discovers  the  fraud,  or  might,  by  the  use  of  reasonable 
diligence,  have  discovered  it 

8.  Frauds,  S  45* — when  laches  not  defense.  The  rule  applicable 
to  an  action  in  equity,  that  plaintiff's  failure  to  use  reasonable  dili- 
gence to  discover  the  fraud  practiced  on  him  is  excused  so  as  to 
prevent  his  cause  of  action  from  being  barred  by  the  statute  of 
limitations  or  laches  where  defendant  sustained  a  relation  of  trust 
and  confidence,  making  it  his  duty  to  disclose  the  truth  to  plaintiff. 
Is  equally  applicable  to  an  action  at  law  based  on  defendant's  fraud. 

4.  Fbaud,  §  112* — when  evidence  sufficient  to  show,  Bvld«ice 
that  a  defendant  who  had  received  money  from  plaintiff  with  which 

•See  nilnols  Notes  Dlsest,  Tola.  XI  to  XV,  and  Onmolattve  Q«»t«ily,  mm 
iopie  and  seetloD  rnunber. 
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to  purchase  stock  failed  to  inform  plaintiff  of  the  real  price  paid  for 
the  stock,  and  wrote  plaintiff  a  letter  calculated  to  deter  him  from 
making  inqniries  on  his  own  account,  is  snffid^t  to  prove  fraud 
on  the  part  of  defendant 


Eafhleen  M.  H.  Besley,  Defendant  in  Error^  v.  Edward 

Bidgely,  Plaintiff  in  Error. 

Gen.  No.  21|155. 

L  Lahdlobd  and  tbnant,  §  88* — when  teiumoy  from  year  to  year 
hy  holding  over  created.  Where  defendant  remained  in  possession 
after  the  expiration  of  his  lease  for  a  year  it  cannot  l>e  contended 
that  he  so  remained  pending  negotiations  for  a  new  lease,  it  appear- 
ing that  prior  to  the  expiration  of  the  lease  plaintiff  sent  defendant 
a  new  lease  and  also  made  repairs  at  the  request  of  defendant, 
for  the  reason  that  in  such  case  there  was  no  room  for  negotia- 
tioD,  plaintiff  having  made  known  the  conditions  under  which  she 
was  willing  to  continue  the  tenancy  hy  sending  the  lease  and  making 
the  repairs. 

2.  Landlord  and  tenant,  B  88^— io^en  teiUMoy  from  year  to  year 
implied.  Where  a  tenant  under  a  lease  receives  a  copy  of  a  new 
lease  for  a  further  term  in  ample  season  to  enable  lessee  to  acc^t 
or  reject  such  lease  prior  to  the  expiration  of  the  term  of  the  exist- 
ing lease,  which  lessee  fails  to  do  but  remains  in  possession  after 
sadi  expiration,  paying  rent  at  the  same  rate  as  before,  the  law 
implies  an  agreement  to  continue  as  t^mnt  for  another  year  at 
the  same  rental,  in  which  case  it  is  immaterial  that  before  vacating 
the  tenant  sent  a  thirty-day  notice  of  intention  to  leave,  it  appear- 
ing that  he  vacated  before  the  end  of  the  extended  term  of  the  lease. 

8.  Landlord  and  tenant,  S  88* — when  landlord  deemed  to  have 
fleeted  to  treat  contract  as  from  year  to  year.  In  an  action  to 
recover  for  rent  due  under  a  lease  where  it  appeared  that  defend- 
ant by  his  conduct  had  impliedly  agreed  to  continue  as  tenant  for 
another  year  after  the  expiration  of  his  lease,  the  election  of  plaintiff  « 
so  to  treat  the  contract  may  be  fairly  inferred  from  the  fact  that 
plaintiff  sent  defendant  a  new  lease  for  another  year  on  the  terms 
of  the  old  lease,  and  accepted  rent  at  monthly  intervals  at  the 
old  rate. 

•a—  minols  NotM  IHsMt,  Volt.  XI  to  XV,  snd  OomvUiliTe  Qiiftrt«ri7, 
taple  sBd  Metion  luimber. 
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BeBley  v.*  Ridgely,  196  IlL  App.  435. 

Enor  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hxhit  C 
Bkitleb,  Judge,  presiding.  Heard  in  this  court  at  the  Mardi  term, 
10}6.    Affirmed.    Opinion  filed  December  6^  1915. 

FoBEMAN,  Levik  &  BoBEBTsoN,  f  OF  plaintiff  in  error. 

Lyman,  Adams  &  Bishop,  for  defendant  in  error. 

Mb.  Justicb  Holdom  delivered  the  opinion  of  the 
court 

We  desire  to  call  the  attention  of  counsel  to  their 
violation  of  section  99,  ch.  110  (J.  &  A.  If  8636),  entitled 
**  Practice, '*  in  not  entitling  tibeir  case  on  review  as 
it  is  entitled  in  the  trial  court,  as  provided  by  said  sec- 
tion 99.  The  abstracts  and  briefs  are  all  erroneously 
entitled.  The  statute  was  passed  to  preserve  uniform- 
ity of  title  in  every  court  and  to  prevent  confusion 
arising  from  changes  in  titles,  and  should  be  obeyed 
accordingly. 

This  is  an  action  for  one  month's  rent  of  an  apart- 
ment in  which  the  parties  hereto  are  respectively  land- 
lord and  tenant.  The  landlord  prevailed  in  the  trial 
court  and  the  tenant  seeks  this  review.  The  controlling 
facts  are  as  follows : 

First  Bidgely,  the  defendant,  occupied  under  a 
written  lease  an  apartment  of  plaintiff  at  201  East 
Chestnut  street,  Chicago,  from  November  1,  1909,  to 
September  30, 1912,  at  a  monthly  rental  of  $135. 

Second.  Following  a  conversation  between  defend- 
ant and  an  agent  of  plaintiff,  a  written  lease  for  another 
year  was  sent  by  the  agents  of  plaintiff  to  defendant 
for  execution  by  him  prior  to  the  expiration  of  the 
existing  lease. 

Third.  There  was  some  discussion  about  certam 
repairs  to  be  made  by  the  landlord  to  the  satisfaction 
of  defendant's  wife,  and  a  reduction  in  the  rent  was 
sought. 

Fourth.  Certain  repairs  were  made  and  defendant 
continued  to  occupy  the  apartment  until  July  31, 1913, 
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when  he  removed  all  his  effects  from  the  premises 
with  the  exception  of  two  tmnks,  which  remained  in 
the  apartment  nntil  the  next  day,  as  defendant  admits, 
but  as  plaintiff  claims  until  the  day  thereafter,  being 
August  2nd. 

Fifth.  On  June  30,  1913,  defendant  gave  notice  to 
plaintiff  that  he  would  surrender  possession  of  the 
apartment  on  July  31, 1913,  and  terminate  the  tenancy 
at  that  time. 

Sixth.  That  the  lease  sent  defendant  was  retained 
by  him,  but  he  did  not  execute  it. 

Seventh.  That  defendant  paid  rent  from  the  termi- 
nation of  his  first  lease,  September  30,  1912,  to  July 
31, 1913,  at  the  same  rate  as  theretofore,  and  that  this 
action  is  for  August  1913  rent. 

Defendant's  counsel  have,  both  in  printed  and  oral 
argument,  striven  with  much  industry  and  ingenuity 
to  distinguish  their  case  from  the  general  well-settled 
principles  of  law  applicable  to  the  facts  as  above  out- 
lined. However,  from  the  conclusions  at  which  we  have 
arrived,  it  is  evident  that  their  efforts  in  this  regard 
have  been  unsuccessful. 

Defendant's  counsel  state  in  their  brief  that  plain- 
tiff contends  that  she  was  entitled  to  recover  $135  as 
rent  for  the  month  of  August  on  the  theory,  first,  that 
defendant  remained  in  possession  of  the  premises  after 
the  expiration  of  the  old  lease  and  therefore  became  a 
tenant  for  another  year ;  and,  second,  that  if  the  facts 
did  not  constitute  a  hold-over  tenancy  from  year  to 
year,  the  plaintiff  in  error  was  a  tenant  from  month 
to  month  and  was  liable  for  the  August  rent  by  reason 
of  the  fact  that  the  two  trunks  remained  in  the  apart- 
ment after  the  first  of  August. 

It  is  a  denial  of  the  facts  to  contend  that  defendant 
remained  in  possession  pending  negotiations  for  a  new 
lease.  There  was  nothing  to  negotiate  after  plaintiff 
had  made  known  the  conditions  under  which  she  would 
be  willing  to  continue  the  tenancy,  which  she  made 
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evident  by  sending  defendant  a  new  lease  and  by  mak- 
ing the  repairs.  The  lease  was  sent  in  ample  time  for 
defendant  to  accept  or  reject  it  before  the  term  of  the 
existing  lease  expired,  and  he  did  neither.  By  remain- 
ing in  possession  after  the  expiration  of  the  old  lease 
and  paying  rent  thereafter  according  to  the  terms  of 
the  old  lease,  the  law  fixes  his  status  and  holds  him  as 
tenant  for  another  year  at  the  same  rental.  Further- 
more, as  to  the  amount  of  the  rent,  defendant  ratified 
what  the  law  exacted  by  continuing  to  pay  at  the  same 
rate.  The  giving  of  the  thirty-day  notice  did  not 
change  the  status  of  the  contract  of  the  parties,  which 
the  law  implied  from  defendant's  holding  over  and 
continuing  to  pay  rent  at  the  rate  fixed  by  the  old 
lease. 

Of  all  the  cases — ^and  they  are  numerous — announc- 
ing the  doctrine  that,  where  a  tenant  occupies  premises 
under  a  lease  for  a  year  or  years  and  holds  over  after 
the  expiration  of  such  lease,  without  having  made  any 
new  agreement  with  the  landlord  under  which  such 
holding  over  takes  place,  the  tenant  may,  at  the  elec- 
tion of  the  landlord,  be  treated  as  tenant  for  another 
year  upon  the  terms  of  the  original  lease  Clinton 
Wire  Cloth  Co.  v.  Gardner,  99  HI.  151,  is  most  analo- 
gous on  fact  and  principle  to  the  one  at  bar,  possess- 
ing, as  it  does,  many  of  the  same  controversial  ele- 
ments. The  election  of  plaintiff  to  hold  defendant  for 
another  year  may  be  fairly  inferred  both  from  the 
sending  to  defendant  of  a  lease  for  one  year  upon  the 
terms  of  the  old  lease,  and  the  acceptance  of  monthly 
rental  from  defendant  at  the  old  rate.  This  case  does 
not  come  within  the  ruUng  of  Schilling  v.  Klein,  41  111. 
App.  209,  and  kindred  cases. 

The  judgment  of  the  Municipal  Court  is  right,  and 
it  is  therefore  afBrmed. 

Affirmed. 
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Hydraulic  Engineering  Works  v.  Williams,  195  111.  App.  439. 

Hydraulic  Engineering  Works,  Defendant  in  Error,  v. 
George  B.  Williams,  Plaintiff  in  Error. 

Oen.  No.  21,173.    (Not  to  be  reported  in  f  nlL) 

BiTor  to  the  Municipal  Court  of  Chicago;  the  Hon.  Robebt  H. 
Scott,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1915.    Beversed  and  Judgment  here.    Opinion  filed  December  6, 1915. 

Statement  of  the  Case. 

Action  by  the  Hydraulic  Engineering  Works,  a  cor- 
poration, plaintiff,  against  George  B.  Williams,  defend- 
ant, in  the  Municipal  Court  of  Chicago,  to  recover  for 
repairing  an  automobile  belonging  to  defendant. 

To  reverse  a  judgment  for  plaintiff  for  $160.93, 
defendant  prosecutes  this  writ  of  error. 

Defendant  delivered  his  automobile  to  one  Bichter 
for  repair.  Bichter  had  theretofore  repaired  the  same 
automobile  for  defendant.  The  evidence  showed  that 
Bichter  did  some  work  on  the  automobile  and  then 
took  it  to  the  shop  of  plaintiff  and  asked  him  to  finish 
the  job,  which  it  did.  Defendant  had  an  agreement 
with  Bichter  to  do  the  repair  work  on  the  automobile 
for  $200.  Defendant  offered  to  prove  that  he  had 
paid  Bichter  the  contract  price  for  making  the  repairs. 

Habvby  T.  Flbtchbb  and  Bungb  &  Habboub,  for 
plaintiff  in  error. 

McAbdlb  &  MoAbdle,  for  defendant  in  error. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  GoRTBAOTS,  S  377* — when  evidence  of  payment  to  another 
inadnUgHble,  In  an  action  to  recover  for  repairing  an  automobile, 
where  the  only  question  involved  is  the  fact  of  a  contractual  rela- 
tion between  plaintiff  and  defendant,  evidence  is  incompetent  that 

•See  minolt  Noles  Dlffeet,  Vols.  XI  to  XV,  and  CamoUHiTe  <|ii»rterlj,  Mune 
topic  and  teetlon  number. 
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defendant  had  paid  the  contract  price  for  such  repairs  to  a  perscm 
with  whom  defendant  had  a  contract  therefor,  and  that  snch  third 
person  had  turned  the  work  oyer  to  plaintift  after  partially  complet- 
ing it 

2.  GoimiAOTS,  S  885* — when  evidence  inauffictent  to  $how  con- 
tractual  relation.  In  an  action  to  recover  for  repairing  an  aato- 
mobile,  where  the  only  question  at  issue  was  the  privity  of  oootract 
between  plaintiff  and  defendant,  Judgment  for  plaintiff  held  not 
sustained  by  the  evidence. 


Ralph  C.  Kent,  Appellant,  v.  Edward  J.  Thelin, 

Appellee. 

Gen.  No.  21,190. 

1.  Bills  and  notes,  §  372*— -trftaf  does  not  constitute  variance. 
Where  a  special  count  in  a  declaration  declared  on  a  promissory 
note,  alleging  plaintiff  to  be  a  holder  for  value  before  maturity  and 
where  the  evidence  showed  that  plaintiff  took  the  note  after  matu- 
rity from  an  Indorser  who  held  It  before  maturity,  held  no  variance, 
for  the  reason  that  a  remote  indorsee  of  a  promissory  note  may 
declare  on  the  note  as  the  immediate  indorsee  of  the  first  or  any  inter- 
mediate indorser,  in  which  case  plaintiff's  title  relates  back  to  the 
title  of  such  indorser. 

2.  Pleading,  §  451* — necessity  that  defense  of  variance  he  raised 
in  trial  court.  The  defense  of  variance  is  not  available  for  the  first 
time  on  review,  for  the  reason  that  if  such  defense  is  not  made  in 
the  trial  court  it  is  cured  by  verdict 

3.  Pleading,  §  451* — necessity  that  objection  on  grounds  of  vari- 
ance he  specific.  A  general  objection  of  variance  is  not  saffident, 
and  in  order  to  make  the  defense  available  the  objection  must  be  suf- 
ficiently specific  so  that,  if  well  taken,  the  pleading  may  be  amended 
so  as  to  conform  to  the  proof,  for  the  reason  that  such  objection  is 
one  of  procedure  and  does  not  go  to  the  merits. 

4.  Bills  and  notes,  S  370* — admissibility  of  note  under  common 
counts.  A  promissory  note  is  competent  evidence  under  a  dedara- 
tion  declaring  upon  it  under  the  common  counts. 

4.  Bills  and  notes,  §  420* — when  evidence  of  transactions 
between  maker  and  payee  inadmissible.  Bvidence  of  transactions 
between  the  maker  and  payee  of  a  promissory  note  whidi  relates 

*8ee  minoU  Notes  Dlirett,  Vols.  XI  to  XV,  and  CnmulAtlTo  Quarterljr, 
topic  and  teotion  namber. 
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to  the  Inception  of  the  note  Is  Incompetent  as  erWenr-  '"  ■•-•"—- 
where  the  action  la  brought  by  an  Innocent  bolder  for 
Duitnrity. 

6,  pnxa  AMD  NOTBB,  §369* — when  faUure  of  contii 
ttof  be  shown  vnder  general  U»u^  In  an  action  to  : 
promlsBory  note  where  one  count  declared  on  tbe  no 
oonuDon  connta  and  where  defendant  Interposed  a  plei 
eral  lasne  general];  to  'the  whole  declaration,  the  adm: 
dence  tending  to  prove  want  of  consideration  field  error 
reason  that  anch  pleas  did  not  raise  tbe  defense  relied 

Appeal  from  the  Clrcnlt  Court  of  Cook  county;  tbi 
HoNiJTT,  Judge,  presiding.  Heard  In  this  conrt  at  tbe 
191S.    Rereraed  and  remanded.    Opinion  filed  Decembei 

HoTNB,  O'CoNNOB  &  Ibwin,  foF  appellan' 
Appbll,  of  counBel. 

BoBEBT  F.  Pettibone,  for  appellee. 

Mb.  JnsnoE  Holdom  delivered  the  opinj 
court 

This  eanae  was  tried  before  the  court  w 
and  resulted  in  a  verdict  and  judgment  for  i 
and  plaintiff  appeals. 

The  action  is  on  a  promissory  note  for  $1; 
by  defendant,  payable  four  months  after  ii 
the  order  of  Charles  Lyle  Barnes.  Bamei 
it  to  Agnes  Gahan  Barnes,  who  indorsed  it  ti 
wood  Trust  &  Savings  Bank,  before  its  mat 
indorsed  it  to  plaintiff.  The  bank  was  a  pur 
value  before  maturity,  and  through  plaintiff, 
public,  protested  the  note  for  nonpayment. 
laration  consisted  of  three  counts,  specially 
on  the  note,  and  the  common  counts,  to  wbi 
ant  pleaded  the  general  issue,  supported  by  s 
of  merits  reciting  want  of  consideration  as  tl 

It  is  now  urged  in  support  of  the  judgment 
is  a  variance  between  the  allegations  of  t 
counts  and  the  proof,  the  averment  being  th( 

■Sm  nUiioli  NotM  DlsMt,  VsU.  XI  Ut  XT,  and  OonmlaUTB  « 
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was  the  holder  of  the  note  for  value  before  maturity, 
and  the  proof  showing  that  plaintiff  is  a  holder  of  the 
note  after  maturity. 

We  cannot  agree  with  defendant's  contention  that 
there  is  such  variance.  The  title  of  plaintiff  related 
back  to  that  of  the  bank,  and  it  is  not  disputed  but 
that  the  bank  was  a  holder  for  value  before  maturity. 
It  is  also  the  law  that  a  remote  indorsee  may  declare 
on  the  note  in  his  pleading,  as  the  immediate  indorsee 
of  the  first  or  any  intermediate  indorser.  Measured 
by  this  rule,  the  averment  that  plaintiff  was  holder 
before  maturity  was  not  inaccurate  in  point  of  law. 
Puterbaugh's  Pleading  and  Practice,  104,  and  cases 
cited  in  footnote. 

Moreover,  the  objection  of  variance  cannot  be 
availed  of  in  a  court  of  review  if  there  made  for  the 
first  time.  It  must  be  made  specifically  in  the  trial 
court,  otherwise  it  is  cured  by  verdict.  A  general 
objection  of  variance  would  not  fulfil  the  legal  require- 
ment. It  must  be  so  specific  that,  if  well  taken,  the 
pleading  may  be  amended  to  conform  to  the  proof,  as 
such  objection  is  one  of  procedure  and  does  not  affect 
the  merits.  Richelieu  Hotel  Co.  v.  International  Mili- 
tary  Encampment  Co.,  140  HI.  248. 

In  Lake  Shore  &  M.  S.  By.  Co.  v.  Ward,  135  IlL  511, 
the  court  illustrated  the  rule  as  to  variance  by  the 
following  language:  **It  was  incumbent  upon  the  de- 
fendant to  indicate  and  point  out  in  what  the  variance 
consisted,  so  as  to  enable  the  court  to  pass  upon  the 
question  intelligently,  and  also  to  enable  the  plaintiff  to 
so  amend  her  pleading  as  to  make  it  conform  to  the  evi- 
dence, and  thus  avoid  defeat  upon  a  point  in  no  way 
involving  the  merits  of  her  claim."  Again,  the  note 
was  admissible  in  evidence  under  the  common  counts, 
and  the  plea  of  general  issue  to  the  whole  declaration 
did  not  raise  the  defense  injected  by  the  evidence  given 
on  the  part  of  the  defendant  against  the  objection  of 
plaintiff.   It  was  error  to  overrule  the  objections  inter- 


Chicago — ^Pibst  Distkict — Dbobmbi 

Franco-Amerlcaii  Hygieolc  Co.  t.  Cbladlek,  195 

posed.  Evidence  as  to  defendant's  < 
Barnes,  arising  out  of  transactions  in  i 
was  ^ven,  was  not  admissible  as  a  def  eni 
in  the  hands  of  an  innocent  holder  foi 
matarity. 

The  indgment  of  the  Circuit  Conrt  is 
as  the  cause  was  tried  with  a  jury  it  is  r< 
new  trial. 

Reversed  ant 


Tianco-American   Hygienic   Oompany, 
ErrOT,  T.  Edward  J.  Chladek,  Def  enda 

Gen.  No.  21^13.    (Not  to  be  reporte 

Error  to  tbe  Htmldpal  Court  of  CblcsKo;  t&e  Bo 
Judge,  presldlnE-  Heard  In  ttals  court  at  tbe  li 
Rerened  and  Judgment  bere.    C^lnion  filed  Decern 

Statement  of  the  Case. 

Action  by  the  Franco-American  Hygit 
a  corporation,  plaintiff,  against  Edwai 
defendant,  in  the  Municipal  Conrt  o: 
recover  on  a  guaranty  by  defendant  c 
another.  To  reverse  a  judgment  for  del 
tiff  prosecutes  this  writ  of  error. 

On  October  9, 1911,  defendant  signed 
to  plaintiff  the  following  guaranty  contr 

"In  consideration  of  year  entrusting 

Name    Jessie  B.  Gordon 

Address    Lincoln,  HI. 

from  time  to  time  while  in  yonr  empic 

and  sample  cases  as  yon  may  deem  it 

her  to  use  in  her  capacity  as  Traveler  f 

I REBEBY  QUABANTBE  that  she  wlU  rctui 
and  goods  furnished  her  within  thir 
written  demand  has  been  mailed  to  her  i 
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Should  she  fail  to  return  such  goods  and  samples  fur- 
nished her  within  thirty  days  after  demand  having 
been  made,  or  having  done  so,  if  there  still  remains  a 
balance  on  her  account  unpaid,  I  agree  to  pay  for  same, 
not  to  exceed  the  sum  of  Fifty  Dollars. 

Fob  the  pubposb  of  securing  this  credit  for  her,  I 
state  that  I  am  worth  One  Thousand  Dollars  over  and 
above  all  debts,  liabilities  and  exemptions. 

It  is  undebstood  that  a  series  of  transactions  is  con- 
templated and  this  guaranty  is  for  the  purpose  of 
covering  any  balance  that  is  or  may  become  due  after 
demand  for  settlement  has  been  made. 

This  subety  shall  remain  in  full  force  and  effect 
until  withdrawal  of  same  shall  be  received  and  duly 
acknowledged  in  writing  by  the  Franco-American 
Hygienic  Company. 

(Signed)    Edward  J.  CJhladek.^' 

After  receipt  of  the  foregoing  guaranty,  plaintiff 
employed  Jessie  B.  Gordon,  therein  named,  as  travel- 
ing saleswoman  and  intrusted  to  her  certain  of  its 
goods.  On  the  severing  of  the  relations  between  plain- 
tiff and  Miss  Gordon  there  appears  from  a  statement 
rendered  to  her  by  plaintiff  to  be  due  plaintiff  the  sum 
of  $71.14,  which  sum  neither  Miss  Gordon  nor  defend- 
ant paid.  The  following  facts  were  agreed  upon  at  the 
trial: 

That  defendant  signed  the  guaranty  pleaded  and 
turned  it  over  to  Miss  Jessie  B.  Gordon,  therein  named, 
and  that  said  Gordon  owes  plaintiff  $71.14.  The  de- 
fense was  that  the  guaranty  was  given  October  9, 1911 ; 
that  defendant  heard  nothing  about  it  until  1913 ;  that 
he  received  no  consideration;  that  defendant  received 
notice  neither  of  the  acceptance  of  guaranty  nor  of 
default  by  Gordon;  that  no  demand  was  made  on 
defendant  to  comply  with  the  guaranty,  and  that  time 
in  which  to  pay  was  extended  to  Gordon. 

HoMEB  K.  Galpik,  for  plaintiff  in  error. 
No  appearance  for  defendant  in  error. 
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Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  DedsioiL 

1.  Ck>NTRA0T8,  §  86*—u)hat  constitutes  suffloient  consideration  to 
support  contract.  In  an  action  to  recover  on  a  contract  whereby 
defendant  guarantied  the  return  of  goods  supplied  to  a  third  person 
for  use  by  such  person  as  samples  while  employed  by  plaintiff,  the 
employment  of  such  third  person  by  plaintiff  Is  a  sufficient  consld* 
eratlon  to  support  the  contract  sued  upon. 

2.  Limitation  of  action,  §  21* — when  action  on  contract  of  guar- 
anty barred.  An  action  to  recover  on  a  contract  of  guaranty  con- 
taining no  Umlt  of  time  may  be  maintained  at  any  time  before  such 
action  Is  barred  by  the  statute  of  limitations  affecting  such  contracts. 

Z,  Guabanty,  §  6* — when  notice  of  acceptance  of  guaranty 
ufmecessary.  In  an  action  to  recover  on  a  contract  of  guaranty, 
onlimlted  as  to  time,  but  limited  as  to  amount,  proof  of  notice  to 
guarantor  of  the  acceptance  of  the  undertaking  Is  not  necessary. 

4.  GuASANTY,  §  33* — wfiat  facts  must  be  specially  pleaded*  In 
an  action  to  recover  upon  a  collateral,  continuing  guaranty  If  defend- 
ant In  defense  relies  on  the  fact  that  no  suit  was  brought  against 
the  principal  to  recover  the  debt,  and  that  no  notice  of  the  default 
in  payment  was  given  to  defendant,  such  facts  must  be  specially 
pleaded,  for  the  reason  that  in  such  case  proof  of  the  Indebtedness 
and  of  the  guaranty  entitles  plaintiff  prima  fade  to  recover. 

5.  Guaranty,  S  27* — when  faUure  to  give  notice  of  default  of 
principal  available  as  defense.  In  an  action  to  recover  on  a  guaranty, 
the  ftLCt  of  failure  of  plaintiff  to  notify  defendant  of  the  default  of 
principal  can  be  availed  of  as  a  defense  only  in  so  far  as  defendant 
can  show  damage  as  a  result  of  such  want  of  notice. 


The  Standard  Brewery,  Defendant  in  Error,  v.  John 

Lynch,  Plaintiff  in  Error. 

Gen.  No.  21,225.    (Not  to  be  reported  in  fnlL) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hugh  J. 
Keabns,  Judge,  presiding.  Heard  In  this  court  at  the  March  term, 
1915.    Affirmed.    Opinion  filed  December  6, 1915. 


^See  minols  Notes  Digest,  VoI>.  XI  to  XY,  and  OmnnlAtlTe  Qimrterly,  same 
tspie  and  sectUm  number. 
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Statement  of  the  Case. 

Action  by  the  Standard  Brewery,  a  corporation, 
plaintiff,  against  John  Lynch,  defendant,  in  the  Munid- 
pal  Conrt  of  Chicago,  to  recover  on  a  contract  to  pur- 
chase beer  and  to  rent  saloon  fixtures.  To  reverse  a 
judgment  for  plaintiff,  defendant  prosecutes  this  writ 
of  error. 

The  defendant  entered  into  a  contract  with  plaintiff, 
dated  the  27th  of  March,  1908,  agreeing  to  purchase 
and  receive  from  the  brewery,  and  from  no  other  per- 
son, firm  or  corporation,  all  the  domestic  draft  and 
bottled  beer  which  might  be  kept  for  sale  or  sold  by 
him,  his  agent  or  his  servant,  at,  in  or  about  his  saloon 
at  2012  Dearborn  street,  Chicago,  from  the  1st  of 
May,  1908,  to  the  30th  of  April,  1911,  except  some 
Budweiser  beer,  and  the  brewery  agreed  to  furnish  dur- 
ing that  time  all  the  beer  necessary  to  supply  defend- 
ant's needs.  Plaintiff  also  agreed  to  supply  defendant 
with  certain  saloon  furniture  and  fixtures. 

The  contract  provided  that  in  case  of  breach  by 
defendant,  he  should  pay  to  plaintiff  the  sum  of  two 
hundred  dollars  **as  and  for  its  liquidated  damages 
for  and  on  account  of  loss  of  profits  on  the  sale  of  beer 
by  reason  of  such  breach  of  contract, '*  and  in  addition 
pay  the  sum  of  two  hundred  dollars  for  the  reasonable 
rental  for  the  use  of  furniture  and  fixtures  furnished 
under  the  contract  and  as  reimbursement  for  expenses 
incurred  in  equipping  the  premises  for  the  conduct  of 
defendant's  business. 

The  contract  further  provided  that  if  defendant,  his 
heirs,  etc.,  have  domestic  beer  of  other  manufacturers 
than  plaintiff  upon  his  saloon  premises,  such  fact  shall 
be  deemed  and  taken  to  be  a  breach  of  this  contract 
and  shall  entitle  the  plaintiff  to  the  damages  specified. 

Defendant  in  his  affidavit  of  defense  denied  that  he 
executed  the  contract,  or  that  he  ever  had  any  dealings 
with  plaintiff,  and  further  denied  that  there  was  at 
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any  time  any  domestic  beer  of  the  manufacture  of  any 
person,  firm  or  corporation  other  than  plaintiff  sold 
at  the  saloon  or  kept  on  the  saloon  premises,  except 
Budweiser  beer ;  averred  that  a  Mrs.  Jahn  owned  and 
ran  the  saloon,  and  that  he  was  only  her  barkeeper  and 
never  had  any  financial  interest  in  the  saloon  except  to 
draw  his  wages. 

OsoAB  E.  Lbinen,  for  plaintiff  in  error. 

Bakeb  &  HoLDEB,  for  defendant  in  error ;  G.  Raymond 
Collins,  of  counsel 

Mb.  Justicb  Holdom  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

"L  Appeal  and  ebbob,  S  1411* — when  verdict  of  jury  iviU  not  he 
disturbed.  Where  the  evidence  is  conflicting  the  verdict  of  a  Jury 
win  not  be  disturbed  although  the  Jury  may  have  believed  some  wit- 
nesses and  discredited  others,  especially  where  the  witnesses  dis- 
credited were  contradicted  by  admitted  facts,  for  the  reason  that 
in  snch  case  it  is  the  province  of  the  Jury  to  find  the  facts,  and 
having  the  witnesses  before  them  and  observing  them  on  the  stand, 
together  with  their  candor  or  want  of  it,  they  may  better  decide 
to  which  witnesses  credit  should  be  given. 

2.  Witnesses,  S275* — when  jury  may  discredit  testimony  of 
witness.  Where  the  testimony  of  a  witness  is  contradicted  by 
admitted  fiacts,  it  is  proper  for  the  Jury  to  regard  such  admitted 
evid^itial  f^cts  as  controlling,  and  to  discredit  the  testimony  of  the 
witness  in  so  far  as  in  cnnflict  with  such  facts,  as  where  in  an 
action  to  recover  on  a  contract  whereby  defendant  agreed  to  purchase 
beer  of  plaintiff  for  use  in  a  named  saloon,  defendant  first  denied 
ownership  of  the  saloon  and  later  admitted  that  both  the  license 
and  "beer  boolt"  thereof  were  in  his  name. 

3.  Damages,  §  88* — when  contract  provides  for  liquidated  dam- 
ages  and  not  for  penalty.  In  an  action  to  recover  on  a  contract 
whereby  defendant,  a  saloon-keeper,  agreed  to  sell  no  domestic  beer 
except  that  manufactured  by  defendant,  which  contract  provided 
that  In  case  of  breach  by  defendant  a  sum  of  money  recited  therein 
to  be  liquidated  damages  should  be  paid  to  plaintiff,  held  that  the 
damages  provided  were  liquidated  damages  and  not  a  i)enalty,  there 

•8«e  miBoto  NotM  Digest,  Vols.  XI  to  XV,  and  CnmalatiTe  Quarterly,  same 
tople  and  0«ctloB  Bomber. 
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being  DO  evidence  of  fraud  or  circumvention,  and  the  amount  not 
appearing  to  be  unconscionabie  or  disproportionate  to  the  damages 
likely  to  result  from  the  breach. 

4.  Damages,  §  66* — measure  of  damages  for  breach  of  cofUrad 
to  Imy  beer  and  rent  saloon  fixtures.  In  an  action  on  a  contract 
which  provided  for  liquidated  damages  in  case  of  breach  by  defend- 
ant and  also  for  a  payment  of  rental  for  the  use  of  saloon  fixtures 
supplied  to  defendant  by  plaintiff,  and  as  reimburtsonent  for 
expenses  incurred  in  installing  such  fixtures,  a  judgment  for  plaintiff 
held  not  erroneous  in  that  it  represented  the  combined  amount  of 
•udi  sums. 


Scovill  Manuf actnring  Company,  Appellee,  ▼•  Bay 
Fulton  Oassidy  and  Jacob  Alter,  Appellants. 

Gen.  No.  21,251. 

1.  PLBAniNO,  §  282* — when  allowance  of  amendment  discretkmr 
ary.  A  motion  for  leave  to  file  an  amended  affidavit  of  merits  Ib 
addressed  to  the  sound  discretion  of  the  trial  court,  and  the  exardse 
of  such  discretion  in  denying  the  motion  will  not  be  reviewed  by 
the  Appellate  Ck)urt,  especially  where  no  fact  is  alleged  in  the  pro- 
posed amendment  injecting  any  merit  into  the  defense  which  would 
not  be  competent  under  the  affidavit  on  file. 

2.  Appeal  ano  ebbob,  §  1033* — wJien  rules  of  trial  court  brought 
up  on  certificate  of  clerk  under  order  of  trial  court.  On  a  writ  of 
error  to  review  a  judgment  of  the  Municipal  Court  of  Chicago, 
where  the  rules  of  such  court  are  material  to  the  issues  and  are 
not  contained  in  the  bill  of  exceptions,  such  rules  are  suffidoitly 
made  part  of  the  record  in  the  Appellate  Court,  so  far  as  pertinent, 
when  certified  by  the  clerk  under  an  order  of  a  Judge  of  the  Munici- 
pal Court,  such  order  being  filed  in  the  Appellate  Court  by  leave  of 
that  court,  although  the  better  practice  in  such  case  is  to  indude 
such  rules  in  the  bill  of  exertions. 

3.  Pleading,  S  359*— t<?Aeti  omission  of  motion  to  strike  harm- 
less. Where  the  affidavits  of  meritorious  defense  in  an  action  in 
the  Municipal  Court  of  Chicago  do  not  state  a  defense  to  the  action, 
and  plaintiff  does  not  make  a  motion  to  strike,  such  affidavits  acquire 
no  additional  force  from  plaintifTs  failure  to  object  to  than,  and 
he  waives  no  right  by  not  objecting. 


*8m  lUliiols  NotM  m^Mt.  Vota.  XI  to  XV.  and  CnmiUatlve  Qsarterlj, 
topic  and  section  number. 
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4.  GuARANTTt  S  19* — when  change  of  name  of  creditor  corpora- 
tion not  a  release.  In  an  action  to  recoyer  on  a  contract  whereby 
defendants  guaranteed  the  account  of  a  corporation,  which  during 
the  continuance  of  the  guaranty  changed  its  name,  and  where  part 
of  the  account  sued  for  was  contracted  by  the  corporatipn  under 
the  changed  name,  the  change  of  name  neither  added  to  nor 
detmcted  from  the  risk  of  the  guaranty,  for  the  reason  that  the 
guaranty  contemplated  the  legal  corporate  entity,  and  the  name  was 
mere  descriptio  personae. 

fk  GuABAirrr,  S  10* — when  stipulatian  pertnittinff  change  of  name 
of  creditor  corporation  deemed  incorporated  in  guaranty.  A  con- 
tract of  guaranty  whereby  the  account  of  a  corporation  is  guaranteed 
QiuBt  be  construed  as  though  parties  had  incorporated  therein  a 
stipulation  that  such  corporation  might  change  its  name  without 
detracting  from  the  force  or  ralidity  of  the  guaranty,  where  it 
appears  tliat  such  corporation  by  statute  had  power  to  change  its 
name. 

a,  GuABANTT,  S28* — when  guarantor  estopped.  Where  guaran- 
tors of  the  debt  of  a  corporation  are  also  officers  and  stockholders 
thereof,  and  cause  such  corporation  to  change  its  name  for  the 
purpose  of  evading  liability  on  their  contract  of  guaranty,  such 
guarantors  are  estopped  to  set  up  such  change  of  name  as  a  defense 
in  an  action  against  them  to  recover  on  the  guaranty. 

7.  GUABANTT,  §  28* — when  guarantor  charged  toith  knowledge. 
Guarantors  of  the  debt  of  a  corporation  who  are  also  officers  engaged 
in  transacting  the  business  of  the  corporation  are  charged  with 
knowledge  of  the  furnishing  of  the  goods  on  which  the  debt  guar- 
anteed is  based. 

8.  GuABANTT,  §  6* — when  guarantor  not  entitled  to  notice  of 
commencement  of  liability.  Guarantors  are  not  entitled  as  matter 
of  law  to  notice  either  that  their  guaranty  is  accepted  or  that  credit 
has  been  given  to  the  principal  on  the  faith  of  the  guaranty. 

9.  GuAHANTT,  §  14* — when  continuing.  In  an  action  to  recover  on 
a  contract  of  guaranty  whereby  defendants  guaranteed  the  account 
of  a  corporation  to  the  extent  of  a  named  sum,  contract  construed 
and  held  to  be  a  continuing  guaranty,  without  limitation  except  that 
of  the  extent  of  liability,  and  not  terminated  by  the  creditors  con- 
tracting an  indebtedness  in  excess  of  the  amount  guaranteed. 

10.  PuEAniNO,  5  38* — when  strictly  construed.  Where  there  are 
two  defendants  in  an  action  and  one  alleges  matter  in  defense  in 
which  the  other  does  not  Join,  such  pleading  filed  by  one  defendant 
alone  must  be  strictly  construed,  and  no  intendment  indulged  not 
fairly  inferable  from  the  words  of  the  pleading. 

•8m  minols  Notes  Diyest,  Vols.  XI  to  XY,  and  Ciuniilattve  Qmurterlj,  same 
tople  and  Mctton  number. 
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IL  PLEADmo,  §152* — when  affldavU  of  defense  insufficient.  An 
aTerment  in  an  affidavit  of  defense  to  an  action  to  recover  on  a 
contract  of  gnaranty*  ttiat  subsequently  to  the  execution  of  the  con- 
tract the  guaranty  sued  upon  was-  terminated  by  notice  without 
stating  the  time  when  such  notice  was  given,  is  too  vague  and 
indefinite  to  be  an  element  of  defense,  there  being  a  possibility  that 
such  averment  applies  to  a  date  subsequent  to  those  whoi  the  goods 
which  were  the  basis  of  the  debt  guaranteed  w&e  furnished  to  the 
principaL 

12.  GuABAiTTT,  S  12* — what  extent  of  lidbUiip  under.  In  an 
action  upon  a  continuing  guaranty,  where  the  extent  of  defendants* 
liability  is  fixed  by  the  contract  at  a  named  amount,  plaintUT  if 
entitled  to  Judgment  for  the  full  amount  for  which  d^endants  are 
liable,  upon  proof  that  the  amount  of  the  debt  guaranteed  is  in 
excess  of  such  limit 

13.  GuASANTT,  S  36* — what  effect  of  admission  &y  guaraniwr. 
In  an  action  to  recover  on  a  contract  whereby  defendants  gnt^ 
anteed  the  debt  of  a  corporation,  the  admission  of  one  of  the  defend- 
ants who  was  manager  of  the  corporation  whose  debt  was  guaranteed 
is  competent  as  to  the  amount  due,  and  if  not  rebutted  will  be  con- 
clnsive. 

Appeal  from  the  Municipal  Gourt  of  Ghicago;  the  Hon.  Jacob  H. 
Hopkins,  Judge,  presiding.  Heard  in  this  court  at  the  March  tenn, 
1915.  Affirmed.  Opinion  filed  December  6,  1915.  Rehearing  denied 
December  20, 1915. 

Blum,  Wolfsohn  &  Blum,  for  appellants. 

Fbancis  X.  BuscH,  Alfbed  W.  Craven  and  Elmsb 
M.  LiESSMANN,  for  appellee. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court 

The  parties  to  this  appeal  have  thrice  had  their 
cause  before  court  and  jury.  On  the  first  occasion  a 
juror  was  withdrawn;  on  the  second  and  third  occa- 
sions verdicts  in  favor  of  plaintiff  and  against  defend- 
ants for  $5,000  each  were  rendered.  A  new  trial  was 
granted  from  the  first  verdict,  and  judgment  entered  on 
the  second,  and  defendants  appeal. 

•See  miBotii  Notee  fMyeet,  Vol*.  XI  to  XV.  and  CmniilatlTe  QoMterly, 
tople  and  secttoB  nomber.  -n-twwv  MOM^nj, 
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This  is  a  first-class  case  in  the  Municipal  Court  and 
is  to  be  adjudged  within  the  terms  of  the  statute  and 
the  rules  of  court  governing  procedure  in  cases  of  that 
class. 

This  action  is  founded  on  a  contract  in  the  nature  of 
a  guaranty,  in  which  the  defendants  are  the  guaran- 
tors.  It  is  in  the  following  terms : 

**  Whereas,  Canchester  Incandescent  Light  &  Heat 
Co.,  located  in  Chicago,  HI.,  desire  to  have  certain 
articles  manufactured  by  the  Scovill  Manufacturing 
Company,  a  corporation  duly  organized  and  located 
in  Waterbury,  Conn.,  and  for  that  purpose  has  given 
the  Scovill  Manufacturing  Company  a  certain  order 
for  the  manufacture  of  said  articles,  and  expect  in 
future  to  give  other  orders  for  the  manufacture  of 
other  articles. 

Now,  Therefore,  the  undersigned,  in  consideration 
that  the  Scovill  Manufacturing  Company  will  accept 
all  such  orders  and  will  manufacture  and  deliver  all 
such  goods  to  the  said  Canchester  Incandescent  Light 
&  Heat  Co.,  as  the  same  shall  be  required  from  time  to 
time,  do  hereby  become  surety  for  the  punctual  pay- 
ment to  the  said  Scovill  Manufacturing  Company  of  all 
money  which  shall  become  due  to  the  said  Company 
by  reason  of  the  manufacture  and  delivery  of  goods 
which  have  been  or  shall  hereafter  be  ordered  by  the 
said  Canchester  Incandescent  Light  &  Heat  Co.,  and 
if  any  default  shall  be  made  in  such  payment,  or  parts 
of  payment,  we  do  covenant  and  agree  with  the  said 
Scovill  Manufacturing  Company  to  pay  the  said  Com- 
pany on  demand  of  such  sum  or  sums  of  money  as  shall 
be  sufficient  to  make  up  such  deficiency  and  fully 
satisfy  the  terms  and  conditions  of  any  order  or 
orders  which  have  been  or  shall  hereafter  be  given  to 
the  said  Company  by  the^aid  Canchester  Incandescent 
Light  &  Heat  Co.,  without  requiring  any  notice  of  non- 
payment or  proof  of  demand  being  made,  provided 
that  the  sum  required  to  make  up  said  deficiency  shall 
not  exceed  five  thousand  dollars  ($5,000).*'  It  is 
signed  by  the  defendants  as  of  December  24, 1906. 
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Plaintiff  in  its  affidavit,  filed  with  its  statement  of 
claim,  claims  $5,000  for  money  due  and  owing  under  the 
conditions  of  the  guaranty  contract  above  referred  to. 
Defendants  each  filed  separate  affidavits  of  meritorious 
defense.  Each  affidavit  contains  the  following  four 
separate  items  of  defense : 

^  ^  1.  The  Canchester  Incandescent  Light  &  Heat  Co. 
is  not  indebted  to  the  plaintiff  in  any  sum  whatsoever. 
If  there  is  an^  indebtedness  the  same  is  due  from  the 
Canchester  Light  Co. 

2.  It  is  provided  in  the  contract  of  guaranty,  sued 
on  herein,  that  this  defendant  shall  not  be  liable  there- 
on, if  the  indebtedness  to  the  plaintiff  exceeds  the  sum 
of  five  thousand  dollars  ($5,000). 

3.  The  plaintiff  did  not  within  a  reasonable  time 
notify  this  defendant  that  his  guaranty  was  accepted 
and  that  credit  had  been  given  on  the  faith  of  it. 

4.  The  contract  of  guaranty  sued  on  herein  was 
given  only  for  the  merchandise  ordered  by  the  Incan- 
descent Light  &  Heat  Co.  from  the  plaintiff,  at  the  time 
of  the  execution  of  said  guaranty  and  the  plaintiff  has 
been  put  upon  notice  that  this  defendant  would  not  be 
liable  upon  said  guaranty  for  any  merchandise  ordered 
thereafter. ' ' 

The  defendant.  Bay  Fulton  Cassidy,  added  as  a  fifth 
defense  the  following: 

^'5.  That  subsequent  to  the  execution  of  the  said 
supposed  contract  of  guaranty  the  said  plaintiff  was 
notified  that  said  contract  of  guaranty  was  terminated 
and  that  the  defendants  would  not  be  further  liable 
upon  such  contract  of  guaranty. ' ' 

We  will  first  dispose  of  the  two  questions  of  practice 
which  defendants  have  raised: 

First.  After  the  rendering  of  the  first  verdict  and 
the  granting  of  a  new  trial,  and  before  the  entering 
upon  the  trial  resulting  in  the  judgment  appealed  from, 
defendants  asked  leave  to  file  an  amended  affidavit  of 
merits,  which  the  court  denied.  This  motion  was 
addressed  to  the  sound  judicial  discretion  of  the  court 
Misch  V.  McAlpine,  78  HL  507;  Himrod  Coal  Co.  v. 
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Clark,  197  LI.  515.  We  are  unable  to  say  that  in  deny- 
ing snch  leave  the  trial  judge  abused  such  discretion, 
and  we  therefore  hold  that  the  ruling  of  the  court  in 
that  regard  is  without  error.  Moreover,  from  an  exam- 
ination of  the  proposed  amended  affidavit  found  in 
defendants'  supplemental  record,  we  are  unable  to 
discover  any  fact  which  would  inject  any  merit  into  the 
defense  which  would  not  be  admissible  under  the  affi- 
davits of  merits  then  on  file. 

Second.  After  the  perfecting  of  this  appeal,  plain- 
tiff procured  from  a  judge  of  the  Municipal  Court 
an  order  directing  the  clerk  to  certify  the  rules  of 
the  Municipal  Court  to  this  court,  which  order,  by  leave 
of  this  court,  has  been  filed  here,  and  defendants 
object.  The  rules  of  the  Municipal  Court  certified  by 
the  trial  judge,  although  not  included  in  the  bill  of 
exceptions,  we  think  are  properly  before  us,  so  far  as 
the  rules  so  certified  are  pertinent  to  the  decision  of 
this  case.  This  manner  of  bringing  the  rules  of  the 
trial  court  to  the  attention  of  a  court  of  review,  we 
think,  falls  within  the  suggestion  appearing  in  Dahms 
V.  Moore,  110  111.  App.  223.  While  it  is  the  better 
practice  to  have  such  rules  included  in  the  bill  of  excep- 
tions, we  are  of  the  opinion  that  the  method  adopted 
is  sufficient  to  make  them  a  part  of  the  record  of  the 
case. 

Under  rules  17  and  19  of  the  Municipal  Court,  the 
affidavits  of  the  parties  became  the  pleadings  in  the 
case.  The  proofs  of  both  parties  are  circumscribed 
within  the  matters  of  claim  and  defense  set  forth  in 
their  respective  affidavits.  Measured  by  these  rules, 
these  affidavits  did  not  set  forth  a  meritorious  defense 
to  the  claim  of  plaintiff  as  made  by  its  affidavit.  While 
plaintiff  might  have  made  a  motion  to  strike  the  affi- 
davits of  defense  from  the  case,  yet  it  was  not  bound 
so  to  do,  and  it  waived  no  right  in  not  so  doing. 
Neither  did  defendants'  affidavits  acquire  any  addi- 
tional force  as  a  defense  because  of  the  failure  of 
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plaintiff  to  object  to  them.  As  they  set  forth  no 
defense,  they  were  harmless  and  in  no  way  inimical  to 
the  claim  of  plaintiff. 

Eule  19  provides  that  "every  allegation  of  fact  in 
any  statement  of  claim  •  •  •  if  not  denied  specifi- 
caUy  or  by  necessary  implication  in  the  affidavit  of 
defense  filed  in  reply  by  the  opposite  party,  shall  be 
taken  to  be  admitted  *  *  *  .**  Weil  v.  Federal  Life 
Ins.  Co.,  182  HI.  App.  322,  and  HamiU  v.  Watts,  180 
HI.  279,  sustain  the  rule  of  the  Municipal  Court  in  this 
regard. 

We  will  now  pass  upon  the  defenses  set  forth  in  the 
affidavits  of  defense  seriatum. 

The  first  item  of  defense  does  not  deny  the  amount 
of  the  indebtedness,  but  avers  that  whatever  is  due 
is  not  due  from  the  Canchester  Incandescent  Light  & 
Heat  Company,  but  from  the  Canchester  Light  Com- 
pany. This  raises  the  defense,  which  is  one  of  law, 
whether  the  change  of  the  corporate  name  terminated 
defendants'  liability  under  the  contract.  The  record 
shows  that  the  name  of  the  Canchester  Incandescent 
Light  &  Heat  Company,  whose  account  to  the  amoxmt 
of  $5,000  was  guaranteed  by  the  contract,  was  changed 
to  the  Canchester  Light  Company,  as  permitted  by  the 
statutes  of  this  State,  from  which  it  held  its  charter. 

Dupee  V.  Blake,  148  HI.  453,  is  not  pertinent  to  the 
facts  of  this  case.  In  the  Dupee  case,  supra,  the  guar- 
anty was  as  to  a  firm  composed  of  certain  individuals. 
Another  individual  was  afterwards  takeu  into  the  firm, 
and  it  was  held  that  the  contract  of  guaranty  was  to 
be  strictly  construed  and  that  the  taking  in  of  an  addi- 
tional partner  or  the  retiring  of  one  from  the  firm 
would  extinguish  the  obligation  after  the  change, 
unless  from  the  terms  of  the  instrument  it  appeared 
that  the  parties  intended  the  guaranty  to  be  a  continu- 
ing one  without  reference  to  the  composition  of  the 
firm. 
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In  the  case  at  bar  a  corporation  and  not  a  firm  was 
guaranteed,  and  the  change  of  the  name  of  the  corpora- 
tion neither  added  to  nor  detracted  from  the  risk  under 
the  guaranty,  for,  as  held  in  Roilss  v.  King,  74  S.  C. 
251,  the  guaranty  contemplated  the  legal  entity  regard- 
less of  the  name,  and  the  name  was  merely  descriptio 
perstmae. 

Defendants'  contract  must  be  construed  in  the  light 
of  the  law  as  it  existed  at  the  time  of  its  execution.  A 
corporation  had,  at  the  time  the  contract  in  controversy 
was  executed,  a  right  under  the  statute  to  change  its 
name  as  well  as  the  objects  for  which  it  was  incorpo- 
rated. The  parties  must  be  held  to  have  entered  into 
the  contract  with  knowledge  of  the  law,  and  the  con- 
tract must  therefore  be  read  and  construed  as  if 
defendants  had  stipulated  in  it  that  the  corporation 
might  change  its  name  without  detracting  from  its 
force  or  validity.  As  a  matter  of  fact,  the  defendant 
Cassidy  signed  the  certificate  of  change  of  name  as 
secretary  of  the  company,  and  consequently  was  not 
only  cognizant  of  the  change,  but  a  party  to  it.  There- 
after she  continued  to  be  a  stockholder,  a  director,  and 
secretary  and  treasurer  of  the  corporation;  and  the 
defendant  Alter  continued  to  be  a  stockholder,  a 
director,  and  vice-president,  and  Canchester  continued 
as  manager  thereof.  If  it  could  be  contended  thajt 
these  defendants  resorted  to  the  subterfuge  of  chang- 
ing the  name  of  the  corporation  as  a  means  of  escaping 
liability  upon  their  contract  of  guaranty,  we  should 
hold  that  they  were  estopped  by  their  acts  from  avoid- 
ing their  liability  in  such  a  way.  Springfield  Lighting 
Co.  V.  Hohart,  98  Mo.  App.  227. 

As  officers  of  the  Canchester  Company,  defendants 
are  chargeable  with  knowledge  that  the  goods  fur- 
nished by  plaintiff  in  faith  of  their  guaranty  were 
received  by  the  company.  Furthermore,  the  company 
continued  to  receive  such  goods  from  plaintiff  without 
any  intimation  from  defendants,  until  after  this  claim 
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accrued,  that  they  disavowed  their  liability  as  gaaran- 
tors  under  the  contract  in  suit. 

We  think  Chicago  Title  <&  Trust  Co.  v.  Zinser,  264 
HI.  32,  is  authority  for  the  proposition  that  one  enter- 
ing into  an  agreement  with  a  corporation  does  so  with 
knowledge  of  the  statute  which  allows  corporations  to, 
among  other  things,  change  their  name  or  the  object 
for  which  the  corporation  was  originally  formed.  As 
decided  in  Springfield  Lighting  Co.  v.  Hobart,  supra, 
one  guarantying  the  accoimt  of  a  corporation  does  so 
with  knowledge  of  the  law  that  the  corporation  may 
change  its  name  or  purposes,  and  this  provision  of 
the  law  thereby  becomes  a  part  of  the  contract  of 
guaranty,  as  much  so  as  if  the  guarantors  had  stipu- 
lated that  the  changes  or  alterations  might  be  made. 

The  second  item  is  false  in  fact.  The  contract  did 
not  provide  that  defendants  should  not  be  liable  thereon 
if  the  indebtedness  of  the  plaintiff  exceeded  the  sum 
of  $5,000,  as  therein  stated,  but  on  the  contrary  the 
contract  limited  the  liability  of  defendants  to  the  sum 
of  $5,000. 

The  third  item  of  defense  is  vicious  in  point  of  law 
because,  as  matter  of  law,  it  was  not  necessary  for 
plaintiff  to  notify  defendants  that  it  had  accepted  the 
guaranty  or  that  in  faith  of  it  plaintiff  had  extended 
credit. 

The  fourth  item  of  defense,  that  the  guaranty  was 
only  for  merchandise  ordered  by  the  Incandescent 
Light  &  Heat  Company  from  plaintiff  at  the  time  of  the 
execution  of  the  guaranty,  finds  no  support  in  the 
terms  of  the  guaranty  itself.  The  preamble  of  this 
document  recited  that  the  Canchester  Incandescent 
Light  &  Heat  Company  desire  to  have  certain  articles 
manufactured  by  plaintiff  and  for  that  purpose  has 
given  the  Scoville  Manufacturing  Company  a  certain 
order  for  the  manufacture  of  said  articles,  and  expects 
in  the  future  to  give  other  orders  for  the  manufacture 
of  other  articles.    The  condition  and  consideration  for 
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the  gaaranty  as  recited  in  the  contract  is  that  plaintiff 
**wiS  accept  all  such  orders  and  will  manufacture  and 
deliver  all  such  goods  to  the  said  Canchester  Incan- 
descent Light  &  Heat  Company  as  the  same  shall  be 
required  from  time  to  time,  do  hereby  become  surety 
for  the  punctual  payment  to  the  Scoville  Manufactur- 
ing Company  of  all  money  which  shall  become  due  to 
the  said  Company  by  reason  of  the  manufacture  and 
delivery  of  goods  which  have  been  or  shall  hereafter  be 
ordered  by  the  said  Canchester  Incandescent  Light  & 
Heat  Company. ' '  This  is  a  continuing  guaranty,  with- 
out limit  as  to  time  of  credit  to  be  extended,  the  only 
limitation  being  that  of  the  liability  of  the  defendants. 

The  fifth  item  of  defense  interposed  by  the  defend- 
ant Cassidy  is,  to  say  the  least,  so  indefinite  as  to  the 
time  when  and  by  whom  plaintiff  was  notified  that  the 
contract  of  guaranty  was  terminated,  as  to  be  without 
force  as  a  defense.  As  the  affidavit  is  the  pleading  of 
defendant  Cassidy,  it  must  be  strictly  construed,  and 
no  intendment  indulged  which  is  not  fairly  inferable 
from  the  words  used.  The  averment  that  subsequent 
to  the  execution  of  the  contract  notice  was  given  with- 
out specifying  any  date  could  as  well  apply  to  a  date 
subsequent  to  the  extension  of  the  credit  as  before  that 
time.  Such  averment  is  altogether  too  vague  and 
indefinite  to  constitute  even  an  element  of  defense. 

Plaintiff  proved  the  extension  of  credit  to  the  corpo- 
ration within  the  terms  of  the  guaranty  contract  in 
suit,  and  that  the  amount  due  and  unpaid  thereon  was 
largely  in  excess  of  the  sum  of  $5,000.  It  was  therefore 
entitled  to  a  judgment  for  the  maximum  amount 
denominated  in  the  contract.  The  admission  of  Can- 
chester as  to  the  amount  due  from  the  corporation,  he 
being  its  manager,  was  competent  and,  without  coun- 
tervailing proof,  is  conclusive. 

Finding  no  reversible  error  in  this  record,  the  judg- 
ment of  the  Municipal  Court  is  affirmed. 

Affirmed. 
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Frank  Morse  Smith  and  W.  H.  Oelshenen,  trading  as 
N.  J.  Baker  &  Brother,  AppeUants,  ▼.  Ernest  E 
Kastor  et  aL,  Appellees. 

Gen.  No.  21,259. 

1.  PuEADmOy  §  200* — when  demurrer  admits  proviaiona  of  foreign 
law.  In  a  bill  to  enforce  a  cause  of  action  predicated  by  the  aver- 
ments of  the  bill  on  the  statutory  and  constitutional  provisions  of 
a  foreign  State,  such  provisions  are  before  the  court  as  facts,  and  a 
demurrer  to  the  bill  admits  the  verity  of  the  provisions. 

2.  GoBPOBATiONS,  §  226* — when  enforcement  of  liability  in  cred- 
itors. Under  a  statute  providing  that  '*any  creditor  of  the  corpora- 
tion may  Institute  joint  or  several  actions  against  any  of  Its 
stockholders  that  have  not  wholly  paid  the  capital  stock  held  by 
him,"  such  lla4)llity  to  be  "determined  by  the  amount  unpaid  upon 
the  stock  or  shares  owned  by  him  at  the  time  such  action  is  com- 
menced," held  that  the  right  of  action  If  any,  under  such  statute  to 
enforce  a  claimed  liability,  grounded  on  the  alleged  fact,  that  defend- 
ants unlawfully  acquired  from  the  corporation  certain  shares  of  Its 
stock.  Is  in  the  creditors  and  not  In  the  trustee  in  bankruptcy  of 
the  corporation,  the  statute  not  giving  such  right  of  action  to  the 
corporation. 

3.  CoBPOBATioNS,  §  192*— ^u^fteti  stockholder's  liahUUv  founded  on 
statute.  An  action  to  enforce  a  stockholder's  liability  on  his  sub- 
scription is  based  upon  statute,  stock  subscriptions  having  been 
unknown  to  the  common  law. 

4.  Ck>aPOBATiON8,  §  522* — when  creditor's  right  of  action  does  not 
pass  to  trustee  of  bankrupt  corporation,  A  right  of  action  con- 
ferred by  statute  upon  the  creditors  of  a  corporation  and  not  on 
the  corporation  does  not  pass  to  the  trustee  in  bankruptcy  of  the 
corporation. 

5.  GoBPOBATiONB,  §  226* — when  rights  of  creditors  of  bankrupt 
foreign  corporation  do  not  pass  to  trustee.  Where  the  statutes  of 
the  State  under  which  a  bankrupt  foreign  corporation  is  organized 
give  to  creditors  the  right  of  action  to  enforce  payment  for  stock, 
the  fact  that  the  corporation  was  authorized  to  do  business  in  this 
State  does  not  operate  to  give  such  right  of  action  to  the  trustee 
In  bankruptcy. 

6.  CoBPOBATiONS,  §  724* — when  liability  of  stockholder  in  foreign 
corporation  not  enforceable.  No  action  Is  maintainable  in  the  conrts 
of  this  State  by  creditors  against  resident  stockholders  of  a  bank- 
rupt foreign  corporation  to  enforce  payment  for  stock,  where  the 
right  of  action  sought  to  be  maiiiftained  is  predicated  on  the  statutes 

•See  minoit  Notes  Dl^eat,  Vols.  XI  to  XV,  «nd  CiiinalatiTe  Quarterly, 
topic  and  section  number. 
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of  the  foreign  State  until  the  courts  of  such  foreign  State,  in  an 
appropriate  proceeding,  shall  have  determined  the  relation  of  cred- 
itors, stockholders  and  corporation  to  each  other  as  well  as  the  pro- 
portionate share  of  the  indebtedness  to  be  borne  by  each  solvent 
stockholder. 

7.  PaIttibs,  §31* — when  substitution  unauthorized.  In  a  bill 
brought  in  this  State  to  enforce  payment  for  stock  In  a  bankrupt 
foreign  corporation,  the  allowance  of  a  petition  to  substitute  the 
trustee  in  bankruptcy  as  complainant  and  to  eliminate  the  original 
complainants  as  such,  held  erroneous  where  the  statutes  of  such 
foreign  State  confer  such  right  of  action  on  creditors  and  not  on 
the  corporation. 

8.  Statittes,  S  7* — when  remedy  under  foreign  statute  not 
enforceable.  No  special  remedy  provided  by  the  legislation  of  a 
foreign  State  is  enforceable  in  the  courts  of  this  State  under  the 
principle  of  comity. 

9.  GoBPOBATioNs,  §  229* — what  parties  essential  to  suit  by  cred- 
itors of  foreign  cotvoration.  Where,  in  a  bill  by  creditors  of  a  bank- 
rupt foreign  corporation  to  enforce  payment  for  stock,  it  is  nowhere 
alleged  that  the  cause  of  action  sought  to  be  enforced  is  contractual, 
but  where  on  the  contrary  such  cause  of  action  is  admittedly  statu- 
tory, the  corporation  and  stockholders  are  necessary  parties  to  the 
action,  a  determination  of  their  liabilities  and  relations  to  each 
other  being  essential. 

10.  Equttt,  S  213* — when  demurrer  to  bitt  properly  sustained. 
Where  a  bill  stated  no  fact  giving  the  court  Jurisdiction  to  decree 
relief,  a  demurrer  thereto  held  properly  sustained. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon.  Thomas 
G.  WiNDBS,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1915.    Affirmed.    Opinion  filed  December  6,  1915. 

BoBEBT  J.  Fbank,  for  appellants. 

Habbis  F.  Williams  and  Chables  Scbibneb  Eat^k, 
for  appellees. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

The  cause  as  above  entitled  also  involves  an  appeal 
in  No.  21,258  by  Edwin  D.  Buell,  trustee  in  bankruptcy 
of  U.  S.  Kellastone  Company  (post,  p.  464),  a  bank- 
rupt, substituted,  on  his  own  motion  and  against  the 
protest  of  complainants,  as  sole  complainant  in  the 
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cause.    Both  appeals  will  rest  for  their  decision  upon 
this  opinion. 

Complainants  filed  their  bill  as  creditors  of  the  U.  S. 
Eellastone  Company,  a  bankrupt,  in  their  own  behalf 
and  in  behalf  of  such  other  creditors  of  the  bankrupt 
as  might  wish  to  join  as  parties  complainant  against 
the  defendants,  whereby  they  sought  to  enforce  a  lia- 
bility alleged  against  defendants  as  owners  of  3,000 
shares  of  the  stock  of  the  U.  S.  Kellastone  Company. 
It  is  averred  that  defendants  obtained  the  stock,  not 
as  original  subscribers  thereto,  but  from  the  Eella- 
stone Company,  in  whose  treasury  it  was  at  the  time, 
without  paying  any  adequate  or  lawful  consideration 
therefor.  The  method  or  manner  of  the  dealings  by 
which  defendants  became  possessed  of  the  stock  not 
being  material  to  our  decision  is  omitted  from  this 
recitation. 

Defendants  interposed  general  demurrers  to  the  bill 
Before  disposing  of  the  demurrers,  Buell,  as  trustee, 
filed  his  petition  to  be  substituted  as  sole  complainant 
The  court  sustained  the  demurrers  and  substituted 
Buell,  trustee,  as  sole  complainant,  and  the  bill  was 
then  amended  by  eliminating  complainants  and  substi- 
tuting Buell,  trustee,  in  their  stead.  To  the  bill  as  thus 
amended,  defendants  filed  general  and  special  demur- 
rers. These  demurrers  were  sustained.  Thereupon  the 
original  and  the  substituted  complainants  elected  to 
stand  by  the  bill  as  originally  filed  and  as  amended, 
whereupon  the  court  dismissed  the  bill  for  want  of 
equity.   We  shall  rest  our  decision  upon  two  questions : 

First.  Was  Buell,  the  trustee  in  bankruptcy  of  the 
U.  S.  Kellastone  Company,  entitled  to  be  substituted 
as  complainant,  thereby  elimintaing  from  the  case  the 
complainants  who  brought  the  billt 

Second.  Does  the  bill,  by  either  the  original  com- 
plainants or  the  substituted  complainant,  disclose  any 
facts  which,  being  confessedly  true,  call  for  the  relief 
prayed  in  a  court  of  equity! 
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It  is  essential  to  bear  in  mind  that  the  XT.  S.  Kella- 
stone  Company  is  a  corporation  existing  in  virtue  of 
the  laws  of  the  State  of  Oklahoma  and  that  the  claims 
by  the  parties  must  be  admeasured  in  thi3  cause  within 
such  laws.  In  fact,  the  right  to  relief  is  predicated, 
by  the  averments  of  the  bill,  upon  section  1263  of  article 
Illy  eh.  15  of  the  1910  Revised  Laws  of  Oklahoma,  and 
of  section  39,  article  IX  of  the  Oklahoma  Constitution. 
These  sections  of  the  statutes  and  Constitution  of 
Oklahoma  are  before  us  as  facts,  and  as  the  demurrers 
in  law  admit  their  verity,  we  shall  so  treat  them. 

First.  The  claim  sought  to  be  enforced  by  the  bill 
against  defendants  is  not  a  liability  against  them  as 
stock  subscribers,  but  is  to  enforce  a  claimed  liability 
grounded  on  the  alleged  fact  that  defendants  unlaw- 
fully acquired  from  the  corporation  3,000  shares  of  its 
8to<^  Section  1263  of  the  Oklahoma  statutes  set  out 
in  the  bill,  provides,  inter  alia,  that  *  *  *  any  cred- 
itor of  the  corporation  may  institute  joint  or  several 
actions  against  any  of  its  stockholders  that  have  not 
wholly  paid  the  capital  stock  held  by  him  *  *  •  .  The 
liability  of  each  stockholder  is  determined  by  the 
amount  unpaid  upon  the  stock  or  shares  owned  by  him 
at  the  time  such  action  is  conmienced,  and  such  liability 
is  not  released  by  any  subsequent  transfer  of  stock. 
•  •  •  This  legislation  was  enacted  in  virtue  of  section 
29  of  the  Okla]^oma  Constitution  above  cited. 

In  construing  a  similar  statute  of  New  York,  the 
Circuit  Court  of  Appeals  siEiid  In  re  Jassoy  Co,  178 
Fed.  515 :  **The  bankrupt  being  a  New  York  corpora- 
tion, the  right  to  levy  assessment  or  to  take  other 
action  to  collect  from  its  stockholders  must  be  found  in 
the  statutes  of  this  State.'*  The  New  York  statute 
referred  to  is  not  in  its  essence  unlike  that  of  Okla- 
homa. In  commenting  on  the  New  York  statutes  the 
court  said:  ** These  sections  give  to  the  corporation 
itself  no  claim  and  no  right  of  action  against  stock- 
holders for  the  amount  unpaid  on  stock  held  by  them,*' 
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— ^meaning  the  stockholders.  The  court  further  said: 
**  There  can  be  no  doubt  that  the  appointment  of  the 
receiver  did  not  vest  in  him  a  right  which  was  personal 
to  the  creditors. ' '  The  doctrine  of  the  Jassoy  Co.  case, 
supra,  is  sustained  by  ample  authority  and  is  con- 
trolling of  the  case  at  bar.  The  right  of  action  against 
the  defendants,  if  any  exists,  is  in  the  creditors  of  the 
U.  S.  Kellastone  Company  and  not  in  its  trustee  in 
bankruptcy. 

Bell  V.  Farwell,  176  111.  489,  holds  to  the  same  doe- 
trine.  No  common-law  right  is  involved,  as  stock  sub- 
scriptions were  unknown  to  the  common  law.  The 
Supreme  Court  of  Oklahoma  has  advanced  the  same 
logic  and  reasoning  in  deciding  between  the  rights  of 
creditors  and  those  of  a  trustee  in  bankruptcy,  in 
West  V.  Bank  of  Ldhoma,  16  Okla.  508. 

The  fact  that  the  Kellastone  Company  was  author- 
ized to  transact  business  in  this  State,  and  did  so,  does 
not  change  the  situation  or  operate  to  ^ve  rights  to 
the  trustee  in  bankruptcy  which  the  law  of  Oklahoma 
gives  exclusively  to  creditors.  Mead  v.  Davies,  84  DL 
App.  558. 

While  it  was  error  to  substitute  Buell,  trustee,  as 
complainant  in  the  bill  and  to  eliminate  therefrom  the 
creditor  complainants,  yet  the  ultimate  conclusion  at 
which  we  have  arrived  on  the  whole  record  is  in  no  wise 
thereby  affected. 

Second.  The  stockholders'  liability  sought  to  be 
enforced  by  the  bill  in  this  case  does  not  arise  through 
a  subscription  to  the  stock  of  the  Kellastone  Company, 
but  is  a  stock  owners'  liability,  claimed  by  the  bill  to 
be  enforceable  under  the  Constitution  and  the  statutes 
of  the  State  of  Oklahoma. 

It  is  well  settled  that  an  action  cannot  be  maintained 
in  the  courts  of  this  State  against  a  resident  stock- 
holder of  a  foreign  corporation  upon  a  liability  predi- 
cated upon  the  statutes  of  the  State  granting  the 
charter ;  such  liability  must  be  determined  by  the  law 


Chicago — ^Fibst  Distbict — ^Decembeb^  1915,     463 

SmiOi  et  aL  v.  Kastor,  195  IlL  App.  45a 

of  the  State  which  gave  it  its  corporate  vitality.  Tuttle 
V.  National  Bank  of  Republic,  161  IlL  497 ;  Mandel  v. 
Swan  Land  (B  Cattle  Co.,  154  HI.  177;  Hay  ward  v. 
Sencenbaugh,  141  HI.  App.  395. 

Neither  will  a  special  remedy  provided  by  legislation 
in  a  foreign  State  be  enforced  in  this  State  upon  the 
principle  of  comity. 

A  bill  to  enforce  a  liability  such  as  that  claimed 
against  defendants  cannot  be  enforced  in  the  courts 
of  this  State  untU,  by  appropriate  proceeding  in  the 
Oklahoma  courts,  the  relations  of  the  creditors,  stock- 
holders and  corporation  to  each  other  have  been 
determined  and  the  proportionate  share  of  the  indebt- 
edness to  be  borne  by  each  solvent  stockholder  has 
been  ascertained.  The  liability  of  the  stockholder 
defendants  is,  by  no  averment  of  the  bill,  alleged  to  be 
contractual,  but,  if  it  exists,  is  admittedly  a  statutory 
liability,  and  under  the  statutes  of  Oklahoma  that 
remedy  is  vested,  not  in  the  corporation,  but  in  any 
creditor.  In  such  an  action  the  corporation  and  its 
stockholders  are  necessary  parties,  because  it  is  essen- 
tial that  their  relations  to  each  other  and  their  liability 
shall  be  established. 

Edwards  v.  SchiUinger,  245  HI.  231,  and  cases  of 
like  import,  cited  by  appellants,  are  not  in  point  in 
the  case  at  bar,  for  the  reason  that  those  cases  pro- 
ceeded against  stockholders  to  enforce  payment  of 
their  liability  for  unpaid  stock  subscription,  and  rest 
for  the  jurisdiction  of  the  court  upon  an  entirely  differ- 
ent basis  to  that  of  the  case  at  bar.  Here  the  Kella- 
stone  Company  could  not  enforce  any  claim  against  the 
stockholder  defendants  by  reason  of  their  dealings  in 
acquiring  the  stock  from  the  company.  That  right,  if 
it  exists,  is  in  the  creditors,  under  the  Oklahoma 
statutes. 

As  we  have  concluded  that  the  bill  neither  as  orig- 
inally filed  nor  as  amended  by  the  interpolation  of 
Buell,  trustee,  as  complainant,  states  any  fact  of  which 
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the  Circuit  Court  had  jurisdiction  to  decree  any  relief, 
the  billy  both  in  its  original  and  amended  form,  is 
obnoxious  to  the  demurrers  interposed,  and  therefore 
the  decree  of  the  Circuit  Court  is  affirmed. 

AJUirmed. 


Edwin  D.  Bnell,  Trnstee,  Appdlant,  ▼•  Ernest  K 

Kastor  et  aL,  Appellees. 

Gen.  No.  21,258.    (Not  to  be  reported  in  USL) 

Appeal  from  the  Circuit  Ck>urt  of  Cook  county ;  the  Hon.  Thomas 
G.  WiNDES,  Judge,  presiding.  Heard  In  this  court  at  the  March  term. 
1915.    Affirmed.    Opinion  filed  December  6,  1915. 


Statement  of  the  Case. 

Bill  by  Edwin  D.  Buell,  as  trustee  in  bankruptcy  of 
the  United  States  Kellastone  Company,  a  corporation, 
complainant,  against  Ernest  H.  Kastor,  Richard  H. 
Kastor,  Aaron  Bodenweiser  and  Frederick  W. 
McKinney,  defendants,  in  the  Circuit  Court  of  Cook 
county.  Decree  sustaining  a  demurrer  and  dismissing 
the  bill  affirmed  on  the  authority  of  Smith  v.  Kastor, 
No.  21,259,  ante,  p.  458. 

SiLBEB,  Isaacs,  Silbeb  &  Wolby,  for  appellant; 
Clabekce  J.  Silbeb,  of  counsel. 

Habbis  F.  Williams  and  Chables  Scbibkeb  Eaton, 
for  appellees. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court 
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William  H.  Brown  &  Company,  Defendant  in  Error, 
V.  H.  F.  Hisgen,  PlaintifF  in  Error. 

Gen.  No.  21,475.    (Not  to  be  reported  in  fnU.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Jossph  P. 
Raffebit,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.    AfDrmed.    Opinion  filed  December  6»  1915. 


Statement  of  the  Case. 

Action  by  William  E.  Brown  &  Company,  a  corpora- 
tion, plaintiff,  against  H.  F.  Hisgen,  defendant,  in  the 
Mnnicipal  Court  of  Chicago.  To  reverse  a  judgment 
for  plaintiff,  defendant  prc^secutes  this  writ  of  error. 

ViCTOB  A.  G.  MuBBBLL,  f or  plaintiff  in  error. 

LrrziNGEB,  McGuBK  &  Beid,  for  defendant  in  error. 

Mb.  Jxtstioe  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision* 

1«  MtJNionPAL  CouBT  or  Chicago,  §26* — what  omissions  render 
statement  insufficient.  On  a  writ  of  error  to  review  a  Judgment 
of  the  Municipal  Court  of  Chicago,  a  document  certified  by  a  Judge 
of  that  court  to  be  a  "Statement  of  facts  appearing  upon  the  trial 
*  •  •  and  all  questions  of  law  involved  *  *  *  and  the  decisions  of 
the  court  upon  all  such  questions  of  law,*'  held  neither  "a  correct 
statement  of  the  facts  appearing  on  the  trial*'  nor  "a  correct 
stenographic  report  of  the  trial,"  within  the  meaning  of  the  Munici- 
pal Court  Act,  sec.  28,  cL  6  (J.  &  A.  f  8335),  where  it  appears  that 
such  statement  merely  contains  the  testimony  of  witnesses  in  nar- 
rative form  without  a  statement  of  the  questions  of  law  involved 
or  the  decisions  of  the  court  thereon,  and  where  it  does  not  appear 
that  the  evid^ice  recited  was  all  the  evidence  heard  or  proffered 
at  the  triaL 

2.  Municipal  Court  of  Chicago,  §26* — when  insufficient  state- 
ment  stricken.  On  a  writ  of  error  to  review  a  Judgment  of  the 
Municipal  Court  of  Chicago,  where  a  document  purporting  to  be  a 
"Statement  of  facts  appearing  upon  the  trial"  does  not  comply 

*Se«  Illinois  Notes  Digest.  Vols.  XI  to  XV,  and  ComolatlTe  Qnarterly,  snoie 
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wltb  the  proYlsions  of  the  Municipal  Goort  Act,  sec  23,  cL  6  (J.  &  A. 
f  3885),  requiring  to  authorize  such  review  that  the  trial  judge 
sign  and  place  on  file  either  ''a  correct  statement  of  the  facts 
appearing  on  the  trial,"  or  "a  correct  stenographic  report  of  tbe 
trial,"  a  motion  by  appellee  to  strike  will  be  allowed  by  the  Appelate 
Court,  for  the  reason  that  such  a  document  presenta  nothing  for 
review. 


Bernhard  Weinstock,  Appellee,  v.  Harry  Manaster  and 
Herman  M.  Lipman,  Appeal  of  Herman  M.  Lipman, 

Appellant. 

• 

Gen.  No.  19,791.    (Not  to  be  reported  in  fnlL) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Chablb 
H.  Bowles,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Coort 
at  the  October  term,  1913.  Reversed  and  remanded.  Opinion  filed 
December  8,  1915. 

Statement  of  the  Case. 

Action  by  Bernhard  Weinstock,  plaintiff,  against 
Harry  Manaster  and  Herman  M.  Lipman,  defendants, 
in  the  Circuit  Court  of  Cook  county,  to  recover  for  the 
alleged  negligence  of  defendants  in  excavating  upon 
land  adjoining  that  of  plaintiff,  and  thereby  causing 
damage  to  plaintiff's  building.  From  a  judgment  for 
plaintiff  on  a  verdict  of  the  jury  for  $675  against 
defendant  Lipman,  defendant  Lipman  appeals. 

Defendant  Manaster,  who  was  the  owner  of  a  lot 
adjoining  a  building  owned  by  plaintiff,  engaged 
defendant  Lipman  to  construct  a  building  on  his  lot. 
The  latter  made-  an  excavation  on  the  lot  for  founda- 
tion and  basement  purposes.  The  plaintiff  claimed 
that  defendant  Lipman  did  the  excavating  in  a  negli- 
gent and  unskilful  manner  and  thereby  caused  an 
injury  to  his  building. 

The  court,  at  the  instance  of  the  plaintiff,  gave  to  the 
jury  the  following  instruction: 


\ 
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**The  court  instructs  the  jury,  as  a  matter  of  law, 
that  the  owner  of  land  has  a  right  to  have  the  soil 
of  his  premises  sustained  bjr  the  lateral  support  of 
the  natural  soil  of  the  adjoining  land ;  and  that  while 
this  right  does  not  extend  to  the  support  of  any 
additional  weight  which  the  owner  of  th^  soil  may 
place  upon  it,  such  as  a  building,  still  the  law  is  that 
the  adjoiiuBg  landowner  is  making  excavations  on  his 
land  must  do  so  in  a  reasonably  careful  and  skilful 
manner,  so  as  to  avoid  doing  any  unnecessary  injury 
to  the  building;  and  in  this  case,  if  you  find  from  the 
preponderance  of  the  evidence  that  the  defendants 
made  an  excavation  wholly  within  the  lot  owned  by 
the  defendant  Manaster,  and  that  in  making  such 
excavations  they  failed  to  use  reasonable  and  ordinary 
care  or  skill,  as  charged  in  the  declaration,  and  that 
by  reason  of  such  failure  of  the  defendants  to  use  such 
reasonable  care  and  skill,  the  building  of  the  plaintiff 
was  damaged,  then  your  verdict  should  be  for  the 
plaintiff/' 

Louis  Zsv,  John  G.  Kino  and  James  D.  Power,  for 
appellant. 

Max  LusTBBy  for  appellee;  J.  Ambbosb  Geabon,  of 
counseL 

Mb,  PBBsmiKO  Justice  Soanlan  delivered  the 
opinion  of  the  court. 

Abstract  of  the  Dedsion. 

NnuoBHCi,  S  221* — when  instruction  ignoring  negUgence  of  plain- 
tiff improper.  In  an  actlcm  to  recover  for  damages  caused  to  plain- 
tUTs  baUding  by  negligent  excavation  by  defendant,  an  instroction, 
based  on  the  theory  that  the  excavation  was  made  wholly  on  land 
adjoining  that  of  plaintiff,  which  directs  that  in  case  the  Jury  find 
that  defendant  failed  to  nse  reasonable  and  ordinary  skill  in  making 
the  excavation  complained  of  they  shall  find  for  plaintiff,  hbld 
erroneous,  whare  there  is  evidence  tending  to  show  that  but  for 
sacb  faUnre  on  the  part  of  plaintiff  such  injury  would  not  have 
occurred,  in  that  such  instruction  entirely  withdraws  from  the  con- 
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slderatioii  of  the  jury  the  questions  whether  plaintiff  exerdsed 
ordinary  care  to  protect  hia  building,  and  whether  such  failure  con- 
tributed proximately  to  the  ii^ury  sought  to  be  recovered  foi; 


Minnie  0.  Painteri  Appellant,  v.  Howard  Dvliam, 

Appellee. 

Oen.  No.  20,964.    (Not  to  be  reported  in  foIL) 

Appeal  from  the  Municipal  Court  of  Chicago ;  the  Hon.  Jamb  G. 
Mabtin,  Judge,  presiding.  Heard  in  the  Branch  Appelate  Coort 
at  the  October  term,  1914.  Reversed  and  judgment  h&re.  Opinloo 
filed  December  8»  1915w    B^iearing  d^iied  December  20»  1&1& 

Statement  of  the  Case. 

Action  by  Minnie  C.  Painter,  plaintiff,  against 
Howard  Durham,  defendant,  in  the  Municipal  Oonrt 
of  Chicago,  to  recover  on  a  contract  for  services.  From 
a  judgment  for  plaintiff  for  $4.26,  plaintiff  appeals. 

This  was  an  action  of  the  first  class  in  the  Munidpal. 
Court  of  Chicago,  brought  by  the  appellant  (herein- 
after called  the  plaintiff)  against  the  appellee  (here- 
inafter called  the  defendant)  to  recover  a  balance  of 
$955.26,  and  interest,  alleged  to  be  due  the  plaintiff 
for  services  as  a  ^^ graduate  professional  nurse,'' 
rendered  to  the  defendant  under  an  alleged  contract 
Plaintiff's  statement  of  claim,  as  amended,  alleges, 
in  substance,  that  she  rendered  services  to  certain 
members  of  the  defendant's  family  as  a  ^^ graduate 
professional  nurse,"  for  a  period  of  eighty-one  weeks, 
from  March  16,  1908,  to  and  including  October  19, 
1909  (except  two  weeks,  from  July  25, 1908,  to  Augnst 
10, 1908),  at  an  agreed  rate  of  $25  per  week,  making  a 
total  of  $2,025 ;  that  the  defendant  was  entitled  to  credit 
for  payments  aggregating  $1,069.74,  leaving  a  balance 
due  to  plaintiff  of  $955.26,  with  interest.  The  defend- 
ant filed  an  affidavit  of  merits  in  which  he  denied  the 
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employment  of  the  plaintiff  for  a  longer  period  than 
seventy-nine  weeks ;  denied  any  contract  or  agreement 
with  the  plaintiff  to  pay  her  at  the,  rate  of  $25  per 
week,  or  that  he  ever  ratified  any  such  alleged  agree- 
ment ;  and  averred  that  there  'was  never  any  contract 
or  agreement  as  to  the  rate  of  pay  of  the  plaintiff; 
that  she  was  entitled  to  payment  only  at  a  reasonable 
rate  for  the  nature  and  kind  of  services  performed; 
that  plaintiff  rendered  services  as  a  **  graduate  profes- 
sional nurse'*  for  twenty-six  weeks  only,  and  that  for 
such  service  $25  per  week  is  reasonable,  making  a  total 
of  $650 ;  that  for  the  remaining  sixty-three  weeks  plain- 
tiff  rendered  services  only  as  a  practical  or  untrained 
nurse,  for  which  $8  per  week  is  reasonable  and  ample 
compensation,  making  a  total  of  $424;  that  plaintiff 
earned  for  her  entire  services  to  the  defendant  a  sum 
not  exceeding  $1,074 ;  that  defendant  has  paid  to  plain- 
tiff $1,069.74,  leaving  a  balance  of  $4.26  due  the 
plaintiff. 

The  defendant  testified  as  follows:  ''That  on  the 
9th  or  10th  of  May,  1909,  Miss  Painter  rendered  me  a 
statement  and  asked  for  some  money.  I  had  been 
giving  her  money  as  she  asked  it  during  this  time.  The 
statement  showed  that  I  owed  her  at  the  rate  of  $25  a 
week  a  little  over  $1,000.  I  wrote  Miss  Painter  a  check 
for  $300.  I  told  her  I  had  no  idea  she  would  charge 
me  $25  a  week  for  every  week  she  had  been  with  me, 
that  I  thought  it  was  unfair,  that  I  could  not  afford 
to  pay  it,  that  I  could  not  afford  to  keep  her  at  that 
rate  and  that  if  she  was  going  to  stay  with  me  any 
longer  she  would  have  to  reduce  her  bill  and  reduce  her 
charge  for  the  future.  That  is  the  payment  appearing 
on  statement  of  claim  under  date  of  May  11, 1909.  The 
Court:  Q.  What  did  she  say  when  you  told  her  she 
would  have  to  reduce  her  billt  A.  She  said  she  didn't 
see  how  she  could  do  it,  etc.,  but  I  told  her  I  could 
not  afford  to  keep  her  any  longer  at  that  rate.  It  was 
a  pleasant  friendly  conversation  and  we  left  it  that 
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way,  that  I  could  not  afford  to  pay  it.  * '  The  defendant 
further  testified  that  he  never  at  any  time  during  the 
period  of  employment  told  the  plaintiff  that  he  con- 
sidered her  as  anything  else  than  a  professional  nurse; 
that  after  the  said  conversation  he  permitted  the  plain- 
tiff to  continue  in  her  work  and  nothing  further  was 
said  or  done  in  reference  to  her  work  or  pay. 

Alexandeb  J.  Innes,  for  appellant. 

Chables  H.  Wells,  for  appellee. 

Mb.  Pbesiding  Justice  Soanlan  delivered  the 
opinion  of  the  court. 

Abstract  of  the  Dedsion. 

1.  BiASTEB  AND  SERVANT,  §  81* — wheu  Compensation  for  oontinuei 
services  presumed  to  be  same  as  formerly.  Where  plaintiff  per- 
forms services  as  "a  graduate  professional  nurse**  for  defendant  for 
a  period  during  which  defendant  without  objection  pays  plalntlfT  at 
stated  rate  of  compensation,  and  where  after  such  period  plaintiff 
continues  to  perform  services  and  defendant  continues  to  accept 
such  services  without  giving  notice  of  any  change  in  such  rate,  the 
rate  of  compensation  for  such  continued  services  is  presumed  to 
be  the  same  as  for  those  for  which  defendant  paid,  although  siidi 
continued  services  may  be  slightly  different  and  less  exacting  than 
formerly,  provided  that  during  such  continued  services  plaintiff  was 
expected  at  all  times  to  hold  herself  in  readiness  to  perform  the 
same  services  as  formerly,  if  required. 

2.  Mastbb  and  sebvant,  §  81* — when  employee  presumed  to  have 
assented  to  new  contract.  If  after  notice  of  a  pr(^>osed  change  in 
the  terms  of  an  employment  an  employee  continues  in  the  serFice 
of  an  employer  without  objection,  he  is  presumed  to  have  assented 
to  the  new  contract  and  that  subsequent  services  were  rendered 
thereunder. 

3.  Master  and  servant,  §84* — when  evidence  insufficient  to 
establish  assent  l)y  employee  to  change  in  terms  of  employment.  In 
an  action  to  recover  for  services,  where  after  an  objection  by  the 
employer  to  the  rate  of  compensation  whieh  had  previously  been 
paid  to  the  employee  and  a  request  for  a  reduction  in  the  rate 
charged  the  employee  continued  in  the  service  of  the  employer,  evi- 
dence examined  and  held  insufficient  to  warrant  an  inference  that 

«See  nilnols  Notes  Dlirest,  Vols.  XI  to  XV,  and  Cumiilatlvo  Qnarterljr. 
topic  and  section  number. 
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after  such  objection  and  request  the  'employee  assented  to  a  change 
in  the  terms  of  the  employment. 

4.  Appeal  and  ebbob,  §  1802* — when  judgment  reversed  without 
remanding.  Where  a  Judgment  must  be  reversed  as  being  entered 
on  a  wrong  theory  of  the  law,  and  the  amount  due  plaintiff  appears 
with  certainty  from  the  record.  Judgment  will  be  entered  in  the 
Appellate  Court  for  the  amount  which  plaintiff  is  entitled  to  recover, 
and  the  cause  will  not  be  remanded. 


Horace  H.  Stoddard,  Appellee,  v.  lUinois  Improvement 

&  Ballast  Company,  Appellant. 

Gen.  No.  20,972. 

1.  Mines  and  minerals,  §22* — when  covenant  to  work  quarry 
implied.  Where  a  lease  demises  land  for  the  purpose  of  quarrying 
stone,  and  contains  a  covenant  to  pay  to  lessor  in  lieu  of  rent  a 
royalty  of  a  stated  amount  on  each  2,500  pounds  of  stone  removed 
therefrom  under  the  terms  of  the  lease,  the  law  implies  a  covenant 
on  the  part  of  lessee  and  his  assigns  to  work  the  demised  premises 

Neith  reasonable  diligence  and  in  a  proper  manner  so  that  lessor 
may  receive  the  contemplated  returns  from  the  lease. 

2.  Mines  and  minerals,  §  22* — when  right  to  use  land  for  other 
purposes  not  e^ecuse  for  failure  to  work  quarry.  Where  a  lease 
demises  premises  for  the  purpose  of  quarrying  stone,  it  is  immaterial 
whether  or  not  lessee  had  also  the  right  to  make  use  of  the  land 
for  other  purposes,  such  as  for  cultivation,  such  right  if  possessed 
not  tending  to  excuse  lessee  for  failure  to  perform  the  duty  of  work- 
ing the  quarry  with  reasonable  diligence,  and  such  fact  not  being 
competent  in  mitigation  of  damages  in  an  action  to  recover  for  such 
failnra 

3.  Landlord  and  tenant,  §  415* — when  assignee  of  lease  takes 
subiect  to  obligations  of  assignor.  In  an  action  to  recover  for  breach 
of  the  covenants  of  a  lease  whereby  premises  were  demised  by 
plaintiff  for  the  purpose  of  quarrying  stone,  where  defendant  is  the 
assignee  of  the  original  lessee,  the  fact  that  defendant,  in  accepting 
such  assignment,  did  not  expressly  assume  and  agree  to  perform  the 
covenants  imposed  by  the  lease  on  the  original  lessee  is  immaterial, 
it  appearing  that  defendant  based  his  right  to  possession  of  the 
demised  premises  on  the  lease,  for  the  reason  that  defendant  stands 

•See  Illinois  Notes  Dlirest,  Vols.  XI  to  XV,  and  ComiilatiTe  Quarterly,  same 
tople  and  section  number. 
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in  the  shoes  of  such  lessee  and  is  thereby  precluded  from  asserting 
that  it  is  not  bound  by  the  duties  and  obligations  of  such  lessee  as 
detehnined  by  the  lease. 

4.  Pleading,  {  117* — when  allegations  not  denied  ttamd  Oi 
admitted.  In  an  action  to  recover  for  breach  of  the  covenants  of 
a  lease,  demising  premises  for  the  purpose  of  quarrying  stone,  which 
action  was  originally  commenced  in  the  Municipal  Court  of  Chicago, 
and  where  plaintifiTs  pleadings  allege  that  at  the  time  defendant 
entered  into  possession  under  an  assignment  of  such  lease  the 
demised  premises  contained  large  quantities  of  stone  suitable  for 
quarrying,  such  allegations  stand  admitted  under  the  rules  of  such 
court  where  they  are  not  denied  in  defendant's  affidavit  of  merits, 
and  where  defendant  admits  that  it  never  removed  any  stone  from 
such  premises. 

6.  Pleading,  §  117* — when  evidence  to  support  undenied  aJXeg^ 
tion  not  necessary.  In  an  action  to  recover  for  breach  of  the 
covenants  of  a  l^se  demising  premises  for  the  purpose  of  quarry- 
ing stone,  defendant  cannot  assert  in  defense  that  the  demised  prem- 
ises contained  no  stone  fit  for  quarrying,  nor  is  plaintiff  required  to 
offer  any  evidmice  to  prove  such  fact  in  order  to  maintain  the 
action,  where  defendant  does  not  set  up  such  defense  in  its  affidavit 
of  merits,  for  the  reason  that  such  defense  is  thereby  waived  and 
is  unavailable  at  the  triaL 

6.  Mines  and  minerals,  §35* — when  lessee  estopped  to  set  up 
unsuitabUity  of  land  for  purpose  for  which  leased.  In  an  actl<» 
to  recover  for  breach  of  the  covenants  of  a  lease  demising  premises 
for  the  purpose  of  quarrying  stone,  which  demise  was  until  "January 
2,  1913,  or  as  long  thereafter  as^  the  property  is  suitable  for  quarry- 
ing purposes,"  defendant  is  precluded  from  asserting  that  there  is 
no  evidence  that  the  demised  premises  contain  stone  suitable  for 
quarrying  purposes  which  with  reasonable  skill  and  diligence  migbt 
have  been  removed  with  profit  where  defendant  retained  possessioD 
of  such  premises  after  such  date,  it  also  appearing  that  defendant's 
assignor  worked  the  quarry  with  profit  to  plaintiff. 

7.  Mines  and  minebals,  §35* — what  instruction  as  to  measure 
of  damages  for  breach  of  quarry  lease  proper.  In  an  action  to 
recover  for  breach  of  the  covenants  of  a  lease  demising  premises 
for  the  purpose  of  quarrying  stone,  wherein  lessee  in  lieu  of  rent 
agreed  to  pay  a  royalty  on  each  2,500  pounds  of  stone  removed 
th^efrom,  and  where  the  injury  sought  to  be  recovered  for  con- 
sisted in  the  failure  of  defendant  to  work  the  quarry,  an  instruction 
that  the  measure  of  damages  was  the  difference  between  the  amount 
of  agreed  royalty  on  the  stone  which  defendant  ought   to  have 
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removed  and  on  the  amount  actually  produced,  if  any,  held  to  state 
the  correct  rule  of  law* 

8.  Mines  and  minebals,  §22* — when  lessee  not  relieved  from 
UabUity,  Lease  providing  for  payment  of  royalty  on  stone  quarried 
construed  as  not  relleylng  lessee  from  obligation  to  work  quarry 
mer^  because  it  could  not  be  worked  at  a  profit. 

9.  Appeal  and  ebbob,  §479* — when  error  in  instruction  not 
reviewable.  Where  a  party  fails  in  the  trial  court  to  make  specific 
objection  to  an  instruction,  such  party  is  precluded  from  asserting 
on  appeal  that  such  instruction  was  erroneous. 

10.  Contracts,  {177* — when  construction  to  effectuate  intents 
of  parties  favored.  In  an  action  to  recover  for  breach  of  the 
covenants  of  a  lease  demising  premises  for  the  purpose  of  quarry- 
ing stone,  where  defendant  failed  to  use  reasonable  diligence  in 
operating  the  quarry,  the  fact  that  during  defendant's  occupation  of 
the  premises  under  the  lease  no  stone  was  removed  by  it  is  competent 
on  the  question  of  damages,  for  the  reason  that  in  such  case  defend- 
ant could  not  retain  possession  of  the  demised  premises  and  arbi- 
trarily refuse  to  operate  the  quarry,  as  such  a  construction  of  the 
contract  would  be  absurd,  and  lead  to  results  clearly  not  contemplated 
by  the  parties. 

ll«y  Mines  and  minebals — when  instruction  as  to  measure  of 
damages  properly  refused  as  misleading.  In  an  action  to  recover 
for  breach  of  the  covenants  of  a  lease  demising  premises  for  the 
purpose  of  quarrying  stone,  whereby  lessee  agreed  in  lieu  of  rent  to 
pay  plaintiff  a  royalty  on  each  2,500  poinds  of  stone  removed,  an 
instruction  that  the  amounts  paid  plaintiff  by  the  original  lessee  and 
an  assignee  of  such  lessee,  both  of  whom  operated  such  quarry  and 
under  assignment  from  whom  defendant  derived  its  title  to  occupy 
the  demised  premises,  were  not  the  measure  of  plaintiff's  damages 
in  this  action  held  properly  refused,  as  tending  to  mislead  the  Jury, 
as  though  such  amounts  were  not  the  measure  of  plaintiff's  dam- 
ages in  this  action,  such'  amounts  were  evidence  competent  to  be 
considered  by  the  Jury  in  connection  with  other  evidence  in 
determining  how  much  stone,  If  any,  defendant  could  have  removed 
by  the  exercise  of  reas<mable  diligence. 

12.  Mines  and  mineb^ls,  §35* — when  damages  not  excessive. 
In  an  action  to  recover  for  breach  of  the  covenants  of  a  lease  where- 
by plaintiff  demised  premises  to  defendant's  assignor  for  the  pur- 
pose of  quarrying  stone,  which  lease  contained  a  covenant  to  pay 
to  plaintiff  in  lieu  of  rent  a  stated  sum  on  each  2,500  pounds  of 
stone  quarried  under  the  lease,  a  verdict  for  plaintiff  for  $2,500,  held 
reasonable  under  any  view  of  the  evidence^  where  It  appeared  that 

•See  miiiols  Notes  Digest,  Vols.  XI  to  XV,  and  OnmiilatlTe  Qnarterlyr  Mine 
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defendant  breached  the  lease  by  retaining  possession  and  failed  to 
work  the  quarry  at  all  for  a  period  of  about  three  and  one  half 
years  prior  to  the  bringing  of  the  action. 

Appeal  from  Municipal  Gonrt  of  Chicago;  the  Hon.  Hkrit  C 
Beitleb,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Gonrt  tt 
the  October  term,  1914.  Affirmed.  Opinion  filed  December  8»  1915. 
Rehearing  denied  December  21,  1915. 

Statement  by  the  Court.  Horace  H.  Stoddard, 
appellee,  hereinafter  called  the  plaintiff,  brought  suit 
against  the  Illinois  Lnprovement  &  Ballast  Company,  a 
corporation,  appellant,  hereinafter  called  the  defend- 
ant, in  the  Municipal  Court  of  Chicago,  in  an  action  of 
the  first  class.  The  case  was  tried  before  a  court  and 
jury,  and  there  was  a  verdict  returned  awarding  the 
plaintiff  $2,500  damages.  Judgment  was  entered  upon 
the  verdict  and  the  defendant  has  prayed  this  appeal 

In  the  amended  statement  of  claim  it  is  alleged: 
Plaintiff's  claim  is  for  the  recovery  of  certain  damages 
resulting  from  the  defendant 's  failure  to  comply  with 
a  certain  lease  to  develop  and  quarry  rock  in  certain 
premises  theretofore  leased  by  the  defendant  (a  copy 
of  which  lease  is  attached  and  made  a  part  of  said 
statement) ;  which  said  lease  was  on  January  2, 1903, 
executed  by  Bales  &  Son,  who  in  said  indenture  cove- 
lianted  to  pay  the  plaintiff  for  rent  of  said  premises,  at 
the  rate  of  six  cents  per  yard  for  stone  removed  from 
said  premises  and  (after  the  first  year)  nine  cents  per 
yard  for  rubble  stone ;  that  said  leasehold  was  to  con- 
tinue to  January  2,  1913,  or  as  long  thereafter  as  the 
property  was  suitable  for  quarrying  purposes;  that 
Bales  &  Son  entered  upon  said  premises  and  found 
therein  stone  suitable  for  quarrying  purposes  and 
quarried  the  same,  and  thereafter  assigned  said  lease 
to  M.  J,  Carpenter,  doing  business  as  the  La  Grange 
Stone  Company,  who  quarried  from  said  premises 
large  quantities  of  stone  until  December,  1910,  paying 
to  the  plaintiff  as  royalties  and  rent  upon  the  said 
premises  $12,046.08;  that  on  December  6, 1910,  Carpen- 
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ter  assigned  said  lease  to  the  defendant  who  thereupon 
took  possession  of  the  premises  and  all  the  improve- 
ments thereon;  that  the  defendant  was  under  a  duty 
to  proceed  with  due  diligence  to  develop  the  said 
premises,  which  then  contained  and  still  does  contain 
large  quantities  of  stone  for  quarrying  purposes ;  that 
the  defendant  by  reason  of  said  assignment  became 
liable  to  fulfil  and  carry  out  the  obligations  of  its 
predecessors  to  proceed  and  develop  said  land  under 
the  terms  of  said  lease ;  but  the  defendant  disregarded 
its  implied  duty  in  that  behalf  under  said  lease,  and 
wholly  failed  and  refused  and  still  continues  to  fail 
and  refuse  to  proceed  and  develop  said  premises  for 
quarrying  purposes,  contrary  to  the  full  intent  of  said 
lease  and  the  covenants  therein  expressed  and  implied. 
By  reason  whereof  plaintiff  has  received  nothing  for 
the  use  and  occupation  of  said  premises  by  defendant 
since  December  1,  1910,  and  has  received  no  rent  or 
royalties  since,  that  date  and  the  plaintiff  has  also  been 
damaged  because  of  the  defendant's  failure  to  quarry 
rock  from  said  premises ;  to  the  damage  of  the  plaintiff 
in  the  sum  of  $7,500. 

The  defendant's  affidavit  of  merits  alleges:  **1. 
That  the  only  obligation  of  the  defendant  to  the  said 
plaintiff  arises  under  a  certain  lease  and  assignments 
thereof  to  it,  copies  of  which  are  to  the  answers  of  this 
defendant  to  interrogatories  attached,  pursuant  to 
which  this  defendant  went  into  possession  of  the  prem- 
ises by  said  lease  demised  on,  to-wit:  December  6, 
1910;  that  since  which  time  this  defendant  has  not 
removed  from  the  said  premises  any  stone  of  any  kind 
and  under  which  lease  and  assignments  thereon  this 
defendant  was  not  required  to  quarry  stone  from  said 
premises.  2.  That  this  defendant  did  not  promise  or 
undertake  with  the  plaintiff  that  it  would  operate  or 
develop  the  premises  conveyed  by  said  lease  by  quarry- 
ing stone  therefrom.  3.  That  the  entire  obligation  of 
the  defendant  is  in  the  terms  of  said  lease  and  assign- 
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ments  thereof  referred  to  under  the  heading  1  above. 
4.  That  the  defendant  did  not  promise  the  plaintiff 
that  it  would  develop  and  quarry  stone  upon  the  land 
and  with  due  diligence  fully  develop  the  said  premises 
which  were  by  said  l^ase  and  assignments  thereof 
referred  to  under  heading  1  conveyed  to  this  defend- 
ant. 5.  Plaintiff  has  not  suffered  any  damage  as  set 
out  in  said  statement  of  claim.  6.  That  defendant  is 
not  indebted  in  any  amount  as  set  out  in  said  state- 
ment of  claim.  7.  That  there  is  no  custom  of  the 
country  where  the  land  or  premises  conveyed  by  said 
lease  and  assignments  thereof ,  referred  to  under  head- 
ing 1  above,  were  situated  that  defendant  should 
develop  or  quarry  stone  upon  said  lands  or  premises." 

The  plaintiff  is  the  owner  of  a  480-acre  farm  near 
La  Grange,  Cook  county,  Illinois.  On  January  2, 1903, 
he  and  Bales  &  Son  entered  into  a  lease,  the  material 
portions  of  which  are  as  follows : 

**This  indenture  made  this  2nd  day  of  January, 
1903,  between  H.  H.  Stoddard,  party  of  the  first  part, 
and  L.  Bales  &  Son,  party  of  the  second  part  WIT- 
NESSETH: 

That  Stoddard  in  consideration  of  the  covenants  and 
agreements  hereinafter  mentioned  to  be  kept  and  per- 
formed by  Bales  &  Son,  their  executors,  adminis- 
trators, successors  and  assigns,  has  demised  and  leased 
to  Bales  &  Son,  a  tract  of  land  (describing  it)  con- 
taining 10  acres  more  or  less  in  Cook  County,  Illinois. 

To  have  and  to  hold  said  premises  with  tiie  appur- 
tenances unto  Bales  &  Son,  their  executors,  successors 
and  assigns  from  January  2,  1903,  until  January  2, 
1913,  or  as  long  thereafter  as  the  property  is  suitable 
for  quarrying  purposes. 

Said  Bales  &  Son  in  consideration  of  the  leasing  of 
said  premises  covenant  and  agree  with  Stoddard,  his 
heirs,  etc.,  to  pay  Stoddard  as  rent  for  said  demised 
premises,  the  sum  of  six  cents  per  yard  of  27  cubic 
feet,  or  2,500  pounds,  for  stone  removed  from  the  above 
described  jjremises ;  and  it  is  further  agreed  after  the 
first  year  if  good  rubble  stone  is  found  and  sold,  it 
is  to  be  paid  for  at  the  rate  of  nine  cents  per  2,500 
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pounds  or  cubic  yard,  payable  quarterly  on  the  first 
days  of  January,  April,  July  and  October  of  each  year, 
during  said  term. 

Stoddard  is  to  have  the  privilege  of  examining  the 
books  of  Bales  &  Son  whenever  wanted,  after  payments 
are  due  to  verify  the  accounts  rendered. 

It  is  agreed  by  Bales  &  Son,  their  heirs,  etc,  that 
the  whole  amount  of  rent  reserved  and  agreed  to  be 
paid  for  said  demised  premises  and  each  and  every 
installment  thereof  shall  be  and  is  hereby  declared  to 
be  a  valid  and  first  lien  upon  any  and  all  buildings 
and  improvements  on  said  premises,  or  that  may  at 
any  time  be  erected  on  said  premises  by  Bales  &  Son, 
their  heirs,  eto.,  and  upon  his  or  their  mterest  in  this 
lease  and  the  premises  hereby  demised. ' ' 

On  August  15, 1905,  this  lease  was  assigned  by  Bales 
&  Son  to  Myron  J.  Carpenter  and  his  assigns ;  and  on 
December  6, 1910,  it  was  assigned  by  Carpenter  to  the 
defendant  company. 

Knapp  &  Campbell,  for  appellant ;  John  B.  Cochran, 
of  coimsel. 

Eabl  J.  Walkeb,  for  appellee. 

« 

Mb.  Presiding  Justice  Soanlan  delivered  the 
opinion  of  the  court. 

The  following  are  the  only  grounds  urged  by  the 
defendant  for  the  reversal  of  the  judgment :  (1)  *  *  The 
motion  made  at  the  close  of  all  the  evidence  to  direct 
a  verdict  for  the  defendant  should  have  been  granted. ' ' 
(2)  **  Appellant  did  not  expressly  or  impliedly  cove- 
nant and  agree  with  the  appellee  to  remove  stone  from 
the  demised  premises.''  (3)  **The  burden  of  proof 
was  upon  the  appellee  to  establish  that  the  demised 
premises  contained  stone  suitable  for  quarrying  pur- 
poses, and  by  the  exercise  of  reasonable  skill  and 
diligence  could  have  been  profitably  removed.'*  (4) 
**The  court  erred  in  the  admission  and  exclusion  of 
evidence.''    (5)  **The  court  erred  in  its  charge  to  the 
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jury  and  in  its  refusal  to  charge  as  requested  by 
appellant/' 

As  to  the  first  of  these  contentions,  the  defendant 
insists  that  it  was  error  for  the  court  to  refuse  to  direct 
a  verdict  for  the  defendant,  for  the  reason  that  the 
plaintiff  predicated  his  right  of  recovery  in  the  present 
case  solely  upon  the  theory  that  the  lease  in  question 
was  for  a  single  purpose,  viz.,  to  develop  and  quarry 
rock ;  whereas,  under  the  terms  of  the  lease,  the  defend- 
ant had  the  right  to  make  other  uses  of  the  premises. 
It  is  a  suflScient  reply  to  this  contention  to  say,  that 
under  the  terms  of  the  said  lease,  the  law  implied  a 
covenant  on  the  part  of  the  lessees  and  their  assigns 
to  work  the  quarry  with  reasonable  diligence,  and  in 
a  proper  manner,  so  that  the  lessor  might  receive  the 
returns  contemplated  in  the  lease  {Watson  v.  O^Hern, 
6  Watts  (Pa.)  362;  In  re  Koch's  Appeal,  93  Pa.  St. 
434;  Daughetee  v.  Ohio  Oil  Co.,  263  111.  518;  Id.  151 
111.  App.  102;  1  Taylor  on  Landlord  and  Tenant  [1904] 
sec.  369) ;  and  it  is  no  answer  to  the  present  suit  to 
say  that  the  defendant  had  the  right  under  the  lease 
to  till  the  land,  or  make  other  uses  of  the  premises 
than  removing  stone  therefrom.  If  such  a  right 
existed,  it  would  not  affect  the  defendant's  duty  to 
work  the  quarry,  nor  would  it  tend  to  lessen  the  dam- 
ages of  the  plaintiff  in  the  present  suit.  We  do  not 
wish  to  be  understood,  however,  as  intimating  from 
what  we  have  said,  that  we  think  that  the  defendant, 
under  the  terms  of  the  lease,  had  the  right  it  claims. 

In  support  of  its  second  contention,  the  defendant 
relies  upon  Chicago  S  W.  I.  R.  Co.  v.  Chicago  S  E.  I. 
R.  Co.,  260  HI.  246.  That  decision  is  not  an  authority 
in  favor  of  the  defendant's  present  contention  for  the 
reason  that  the  lease  in  that  case  was  of  a  different 
character  from  the  one  now  under  consideration.  The 
cases  that  we  have  cited  in  passing  upon  the  defend- 
ant's first  contention  are  adverse  to  its  present  one  and 
dispose  of  it. 
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In  connection  with  its  second  contention  the  defend- 
ant argues  that:  **It  by  no  means  follows  that  if  the 
appellee's  contention,  that  the  lease  contains  certain 
implied  covenants  be  sustained,  that  he  is  entitled  to 
relief  which  the  lower  court  granted  him  as  against  this 
appellant.  The  assignment  to  the  appellant  by  Car- 
penter was  a  mere  assignment  of  Carpenter's  rights, 
but  without  any  assumption  on  the  part  of  the  appel- 
lant of  Carpenter's  obligations,  if  any,  under  the  lease. 
The  same  is  true  of  the  assignment  by  Bales  &  Son 
to  Carpenter.  Therefore,  the  judgment  below  cannot 
be  sustained  upon  the  ground  that  the  appellant  had 
contracted  with  the  appellee  and  that  by  reason  of 
certain  express  provisions  of  the  contract  other  implied 
provisions  must  be  read  into  it.  What  the  appellee's 
rights  may  be  against  Bales  &  Son  growing  out  of  the 
contract  which  he  made  with  them  is  not,  of  course,  a 
question  that  is  involved  in  this  case.  Had  the  appel- 
lant assumed  and  agreed  to  perform  the  covenants  and 
agreements  of  Bales  &  Son  an  entirely  different  ques- 
tion would  be  presented. ' '  The  fact  that  the  defendant 
bases  its  right  to  possession  of  the  premises  on  the 
lease  would  seem  to  preclude  it  from  taking  this  posi- 
tion. The  defendant,  clearly,  stands  in  the  shoes  of  the 
original  lessee,  and  its  rights,  duties  and  obligations 
are  to  be  determined  by  the  lease  entered  into  by  the 
plaintiff  and  Bales  &  Son. 

As  to  the  third  contention  of  the  defendant  it  is  said, 
that  **it  is  alleged  in  the  statement  of  claim  at  the 
time  the  appellant  took  possession  of  the  demised 
premises  the  property  contained  large  quantities  of 
stone  suitable  for  quarrying  purposes.  The  appellee 
having  alleged  that  the  quarry  contained  stone  that 
could  have  been,  but  was  not,  quarried,  undertook  the 
burden  of  proving  those  facts.  The  facts  so  alleged 
are  a  necessary  part  of  the  plaintiff's  cause  of  action. 
It  is  obvious  that  if  there  was  no  stone  to  be  quarried 
there  was  no  obligation  to  quarry,  and  therefore,  the 
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plaintiff  was  not  damaged/'   The  plaintiff's  statement 
of  claim  sets  forth  that  ^^  Bales  &  Son  entered  upon 
the  said  premises  and  found  therein  stone  suitable 
for  quarrying  purposes  and  quarried  said  stone  and 
thereafter  assigned  said  leasehold  interest  to  Myron 
J.  Carpenter,    •    •    •    and  said  lessee  and  assignee 
did  quarry  from  said  premises  large  quantities  of  stone 
until  the  month  of  December,  1910,  paying  to  the  said 
plaintiff  herein  as  royalties  and  rent  upon  the  said 
premises   the   sum  of  $12,046.08    •    •    •    that  on 
to-wit :  the  6th  day  of  December,  1910,  the  said  Myron 
J.  Carpenter  by  an  instrument  in  writing  assigned  the 
said  lease  to  the  defendant  herein  who  thereupon  took 
possession  of  the  said  premises    •    •    •    which  then 
and  still  contains  large  quantities  of  stone  suitable  for 
quarrying  purposes/'   As  these  allegations  of  fact  are 
not  denied  in  the  defendant's  affidavit  of  merits,  they 
stand  admitted,  under  the  rules  of  the  Municipal  Court 
introduced  in  evidence.    The  sole  defense  stated  hy 
the  defendant  in  its  affidavit  of  merits,  save  the  one 
that  the  plaintiff  was  not  damaged,  is,  in  substance^ 
that  under  the  terms  of  the  lease  and  ctssignments 
thereof,  and  regardless  of  the  question  as  to  whether 
the    defendant    could    quarry    stone   profitably,    the 
defendant  was  not  required  to  remove  stone  from  the 
premises  and  develop  the  premises  hy  quarrying  stone 
therefroni;  and  the  defendant  admits  in  the  said  affi- 
davit that  it  has  never  removed  any  stone  from  the 
premises.   All  defenses,  the  nature  of  which  are  not 
stated  in  the  affidavit  of  merits,  are  considered  waived 
by  the  defendant  and  are  unavailable  on  the  trial. 
Kadison  v.  Fortune  Bros.  Brewing  Co.,  163  HI.  App. 
276;  Hamill  v.  Watts,  180  Dl.  App.  279;  West  Coast 
Timber  Co.  v.  Hughitt,  185  111.  App.  500.    The  defend- 
ant did  not  interpose  as  a  defense  that  ii  could  not 
profitably  remove  the  stone  from  the  premises  (in  fact, 
it  admits  that  it  never  made  any  effort  to  do  so),  and 
it  predicates  its  sole  defense  upon  the  terms  of  the 
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lease  and  the  assignments  thereof.  Its  defense,  save 
in  the  matter  of  damages,  only^  called  for  a  construc- 
tion of  the  lease  and  assignments.  It  appears  that 
Carpenter  worked  the  quarry  with  profit  to  the  plain- 
tiff, but  that  as  soon  as  the  defendant  obtained  pos- 
session of  the  premises  from  Carpenter.no  more  stone 
was  removed,  but  the  defendant  still  insists  on  holding 
possession  of  the  premises,  without  making  any  effort 
to  work  the  quarry  and  without  paying  any  royalty 
to  the  plaintiff.  The  lease  provided  that  the  lessee 
should  have  and  hold  the  premises  until  January  2, 
1913,  ''or  as  long  thereafter  as  the  property  is  suitable 
for  quarrying  purposes/*  The  defendant  retained  pos- 
session of  the  premises  after  January  2, 1913,  by  virtue 
of  the  aforesaid  clause,  and  it,  therefore,  seems  rather 
inconsistent,  to  say  the  least,  that  it  should  contend  in 
this  case  that  there  is  no  evidence  to  establish  the  fact 
that  the  premises  contains  stone  suitable  for  quarrying 
purposes,  that  by  the  exercise  of  reasonable  skill  and 
diligence  could  be  profitably  removed. 

As  to  the  contention  of  ihe  defendant  that  the  court 
erred  in  the  admission  and  exclusion  of  evidence,  we 
are  satisfied,  in  view  of  the  sole  defense  set  up  in  the 
affidavit  of  merits  and  the  nature  of  the  same  and  the 
admitted  facts  in  this  case,  that  it  is  without  the 
slightest  merit.  The  statement  of  counsel  that  **  accord- 
ing to  the  theory  of  the  trial  judge,  it  was  the  appel- 
lant's duty  to  get  out  this  stone  even  if,  after  it  was 
gotten  out,  it  could  not  be  sold  at  a  price  which  would 
yield  a  profit, '^  and  that  because  of  the  said  theory  the 
defendant  was  not  allowed  to  show  that  it  could  not 
work  the  quarry  at  a  profit,  is  not  warranted  by  the 
record.  Both  in  the  oral  charge  and  by  statements 
made  during  the  course  of  the  trial,  the  trial  court  held 
that  if  the  defendant  by  the  exercise  of  reasonable  skill 
and  diligence  could  not  operate  the  quarry  at  a  profit, 
the  case  of  the  plaintiff  failed.  We  are  of  the  opinion 
that  the  court  erred  in  so  holding.    Under  the  lease  in 
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question^  the  defendant  was  not  released  from  its 
obligation  to  work  the  quarry  merely  because  the  same 
could  not  be  worked  at  a  profit ;  and  furthermore,  the 
defendant  persisted  in  retaining  possession  of  the 
premises  by  virtue  of  the  lease,  and  we  think  it  is 
thereby  precluded  from  claiming  that  the  quarry  could 
not  be  operated  at  a  profit,  especially  in  view  of  the 
clause  in  the  lease  (to  which  we  have  heretofore 
referred)  under  which  the  defendant  held  possession 
of  the  premises,  after  January  2, 1913.  It  would  be  a 
strange  doctrine  if  the  defendant,  by  virtue  of  the 
lease,  could  hold  possession  of  the  premises,  in  the 
manner  that  it  did,  and  at  the  same  time  be  heard  to 
say  that  the  quarry  could  not  be  worked  at  a  profit 
The  nature  of  the  sole  defense  interposed  in  the  affi- 
davit of  merits  would  also  prevent  the  defendant  from 
now  asserting  that  the  quarry  could  not  be  worked 
profitably. 

The  defendant  contends  th^t  the  court  erred  in 
giving  the  following  part  of  the  oral  charge  to  the 
jury:  **You  are  instructed  that  if  you  find  for  the 
plaintiff  you  have  a  right  to  and  may  consider  the 
amount  of  the  plaintiff's  damages  and  in  arriving  at 
your  verdict  you  should  subtract  from  the  amount  of 
stone  which  you  find  should  have  been  quarried  from 
the  premises  during  the  period  from  December  6, 1910, 
to  September  10,  1913,  the  time  of  bringing  this  suit, 
the  quantity  actually  produced,  if  any,  and  allow  the 
plaintiff  6  cents  per  yard  of  such  difference.''  As  the 
defendant  made  no  specific  objection  to  the  aforesaid 
part  of  the  charge,  at  the  time  it  was  made,  it  is  not 
now  in  a  position  to  complain  of  the  same.  In  any 
event,  there  is  no  merit  in  the  complaint  as  the  trial 
court  announced  the  correct  rule.  Daughetee  v.  OIUo 
OU  Co.,  151  111.  App.  102. 

The  defendant  contends  that  under  the  charge  to 
the  jury  the  latter  were  not  authorized  to  consider,  in 
estimating  the  damages,  the  fact  that  no  stone  had 
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been  removed  from  the  premises.  This  contention  is 
answered  by  the  Supreme  Court  and  adversely  to  the 
defendant,  in  Daughetee  v.  Ohio  OU  Co.,  263  HL 
518-527. 

The  defendant  contends  that  the  court  erred  in  the 
following  portion  of  the  charge:  **The  jury  are 
instructed  that  the  burden  of  proving  by  a  preponder- 
ance of  the  evidence  that  from  the  6th  day  of  December, 
1910,  to  the  10th  day  of  September,  1913,  the  defendant 
in  this  case  could,  by  the  exercise  of  reasonable  skill 
and  diligence,  have  operated  the  quarry  referred  to  in 
the  evidence  in  this  case  and  have  made  a  profit  by 
such  operation  over  and  above  all  the  cost  of  operating 
said  quarry  and  of  selling  the  product  thereof,  rests, 
with  the  plaintiff,  and  that  if  the  plaintiff  failed  to 
show  by  a  preponderance  of  the  evidence  that  said 
quarry  could  be  operated  during  said  time  at  a  profit 
over  and  above  the  cost  of  operation  and  selling  the 
product  thereof,  then  they  should  find  a  verdict  for  the 
defendant.*'  This  charge  would  have  been  erroneous 
for  reasons  that  we  have  heretofore  stated.  However, 
as  we  have  previously  said,  the  trial  court  did  charge 
the  jury  that  if  they  believed  from  the  evidence  that 
the  defendant  could  not  by  the  exercise  of  reasonable 
diligence  and  skill  during  the  said  period  have  made 
a  profit  thereby  over  and  above  all  the  costs  of  oper- 
ating the  quarry  and  of  selling  the  products  thereof, 
then  they  should  find  the  issues  for  the  defendant. 

The  defendant  next  contends  that  the  court  erred  in 
refusing  to  charge  the  jury,  as  requested  by  the  defend- 
ant, as  follows :  *  *  The  jury  are  instructed  that  if  under 
the  evidence  and  the  instructions  in  this  case  they  find 
a  verdict  for  the  plaintiff,  then  they  are  further 
instructed  that  the  amount  heretofore  paid  to  the  plain- 
tiff by  those  who  operated  the  quarry  described  in  the 
evidence  in  this  case  prior  to  the  6th  day  of  December, 
1910,  is  not  the  measure  of  the  amount  of  the  verdict 
which  they  should  find  in  this  case,  if  they  find  a  verdict 
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for  the  plaintiff. ' '  This  charge  would  have  tended,  in 
our  judgment,  to  have  misled  the  jury.  While  it  is  true 
that  the  amounts  paid  to  the  plaintiff  by  Carpenter 
**are  not  the  measure  of  the  amount  of  the  verdict" 
which  the  jury  should  find  in  this  case,  nevertheless, 
this  evidence  was  proper  for  the  jury  to  consider, 
together  with  all  the  other  facts  and  circumstances  in 
the  case,  in  determining  the  amount  of  stone,  if  any, 
that  could  reasonably  have  been  removed  by  the 
defendant.  Daughetee  v.  Ohio  Oil  Co.,  151  HI.  App.  102. 
The  defendant  insists  that  under  the  lease  and  the 
assignment,  it  may  retain  possession  of  the  premises 
in  question  without  making  any  effort  to  remove  stone 
from  the  quarry ;  that  it  may  escape  paying  the  plain- 
tiff any  royalty  and  may  deprive  him  of  the  oppor- 
tunity to  Work  the  quarry  himself,  or  to  permit  others 
to  do  so.  It  would  be  a  serious  commentary  on  the 
law,  if  this  position  could  be  successfully  maintained. 
The  law,  however,  reads  the  lease  differently  from  the 
defendant.  The  plaintiff  is  clearly  entitled  to  recover; 
the  damages  awarded  are  reasonable  in  any  view  of 
the  evidence  (in  fact,  none  of  the  defendant's  five  con- 
tentions question  the  amount  of  the  same),  and  the 
judgment  of  the  Municipal  Court  of  Chicago  should  be, 

and  it  is,  affirmed. 

Affirmed. 


Ben  Abramowitz,  Appellee,  v.  N.  Langknecht, 

Appellant. 

Gen.  No.  20,977. 

1.  Judgment,  §242* — when  not  invalidated  bp  abbreviations  in 
mjinute.  While  a  minute  of  the  proceedings  in  a  cause  is  ineffectlTe 
as  a  record  of  a  judgment  as  being  in  conflict  with  section  18  of  the 
schedule  of  the  Constitution   of  1870,  requiring  aU  Judicial  pro- 

•See  nUnoln  Note*  Vlgtmt,  Vols.  XI  to  XV,  and  CnmuliitlTe  Qoarterlj, 
topic  and  aeotion  number. 
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oeedlngB  to  be  in  the  English  language,  yet  such  a  minute  is  sufficient 
to  enable  the  derk  properly  to  enter  a  judgment  of  record. 

2.  JuDOMBNT,  §  242* — when  insuffkHency  of  record  does  not  affect 
validity  of  judgment.  Although  the  record  of  a  judgment  as  it 
stands  may  be  invalid,  by  reason  of  the  use  of  abbreviations,  the 
Judgment  is  not  thereby  rendered  invalid,  as  it  is  within  the  right 
and  power  of  the  Judgment  creditor  to  have  a  valid  record  of  the 
Judgment  entered. 

3.  QuiKTiNo  TITLE,  §  !!♦ — tohcn  relief  refused  for  failure  to  do 
equity.  In  an  action  in  chancery  to  remove  a  cloud  on  title,  where 
the  cloud  sought  to  be  removed  was  a  sale  under  an  execution  issued 
to  enforce  a  judgment  which  complainant  still  owed,  on  the  ground 
that  the  record  of  the  same  was  invalid  as  not  being  in  the  English 
language,  a  decree  relieving  against  the  judgment  without  decreeing 
the  payment  of  the  judgment  as  a  condition  precedent  to  the  relief 
granted,  held  erroneous,  as  until  such  payment  is  made  or  tendered, 
complainant  cannot  be  said  to  have  done  equity,  the  maxim,  "He  who 
se^is  equity  must  do  equity,"  being  applied  to  the  case. 

4.  QuisrmG  title,  §  62* — when  tender  of  equity  essentic^l  in  Mil. 
Whenever  the  object  of  an  action  is  to  remove  a  cloud  on  title, 
complainant  must  in  his  bill  expressly  offer  to  do  equity. 

5.  Quieting  title,  §  84* — when  relief  against  payment  of  judg- 
ment debt  denied.  In  a  suit  in  ctiancery  to  remoVe  an  alleged  cloud 
in  title,  consisting  of  a  sale  on  execution  issued  to  enforce  a  Judg- 
ment, the  record  of  which  was  invalid  as  not  being  in  the  English 
language,  a  court  of  equity  will  not  relieve  against  the  judgment 
where  complainant  has  had  his  full  day  in  court  and  where  it  has 
been  adjudged  that  complainant  owes  the  judgment,  as  equity  will 
not  aid  a  party  to  avoid  payment  of  a  debt. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Denis 
B.  SiTLLivAN,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1914.  Reversed  and  remanded  with 
directions.    Opinion  filed  December  8,  1915b 

Statement  by  the  Court.  The  appellee,  Ben  Ahramo- 
witz,  filed  a  bill  in  chancery  in  the  Superior  Court 
of  Cook  county  against  the  appellant,  N.  Langknecht. 
The  bill  alleged  that  the  appellee  was  the  owner  of 
certain  real  estate  (describing  it)  of  the  value  of 
$5,000;  that  on  June  19,  1909,  one  Benjamin  Glass- 
man  recovered  an  alleged  judgment  of  $200  in  the 

•See  minels  Note*  DIjrest,  Volt.  XI  to  XV»  and  CamalatlTe  Quarterly,  Mine 
toirfe  and  eeetioii  number. 
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Municipal  Court  of  Chicago  against  the  appellee,  and 
that  said  judgment  was  thereafter  assigned  to  Leopold 
Saltiel ;  that  the  only  record  of  said  alleged  judgment 
upon  which  the  lien  and  levy  hereinafter  set  forth 
were  and  are  founded  was  the  following: 
**No.  39917  Tort  1000 

Papers  filed  and  writs  issued 
1909 
Feby.  25.    Prae  &  state  of  claim  fld  sum  iss  retb 

9 :30  AM  Mar  4  to  Room  No  1001 
demand  for  tr  by  J.  &  Affdts  filed 
Feby  27  Sum  fig  Nov  2-26  J 
Nov  1  Exn  iss  80264  B 

Plff  elks  fees  1100  Deft  Clrk's  fees  2 
Biff  100  1000   00 

Date        Papers  filed  and  writs  issued 

Mch  4  App.  fld. 

June  2, 1909  Verd.  Fld. 

June  3,  No.  for  new  tr  fld        J 

June  29,  09  stay  of  exec  bond  fld 

June  28  Writ  of  error  fld. 

July  16  Not  fld. 

July  16  draft  order  fld. 

Aug.  4  B.  of  ex  fld 

Aug  26  Trans  iss  to  App  Ct 

Orders  entered 
Date  Judge  orders  entered 
June  2,  1909  Cottrell  Tr  by  Jr  Verd  for  Plff  two 

Hundred  dollars  Mo  deft 

N.  T.  end  J 

June  19,  1909  Cottrell  Mo  N.  T.  over.  Judg  on  verd 
*'     "     *<    $200.00  iSk  costs  Bond,  $300.00 
7/16  Hume  deft  time  fl  B  x  ext  30  ds  as  per 

draft  ord  (see  spl.  Book  page  410). 
Date  Memoranda  or  Postponements. 
Mch.  4  09  Post  to  next  Jury  Calendar 
June  2  1909  Postp  June  5 
June  5  1909  By  agr  Post  June  12 
June  12  Post  June  19 

OK  transcript  F.  E.  E.  8/4/09. '' 
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That  on  or  about  the  10th  day  of  October,  1912,  a 
certain  alias  execution  issued  upon  such  alleged  judg- 
ment for  the  sum  of  $200  and  $14  costs,  and  was 
delivered  to  Thomas  M.  Hunter,  bailiff,  who  levied 
said  execution  upon  the  property  of  the  appellee,  and 
that  on  November  25,  1912,  the  said  bailiff  sold  the 
premises  to  Leopold  Saltiel  for  the  sum  of  $269.45; 
that  the  judgment  so  recovered  was  and  is  invalid  and 
of  no  force  or  effect  by  reason  of  the  judgment  appear- 
ing of  record  in  unintelligible  abbreviations  of  words ; 
that  the  execution  founded  upon  such  invalid  judgment 
was  void  and  of  no  effect;  that  thereafter  the  bailiff 
issued  a  certificate  of  levy  to  said  Saltiel;  that  the 
alleged  judgment  and  execution  were  and  are  invalid 
and  of  no  effect ;  that  after  the  issuance  of  the  certifi- 
cate of  levy,  Saltiel  sold,  transferred  and  assigned  the 
said  certificate  to  the  appellant,  who  is  now  the  owner 
of  the  same,  and  in  consequence  of  the  alleged  judg- 
ment, levy  and  sale,  the  title  of  the  said  real  estate  has 
become  clouded  and  has  the  effect  to  greatly  depreciate 
the  value  of  the  property  and  to  prevent  its  sale.  The 
bill  prayed  that  the  levy  and  sale  be  declared  null  and 
void,  and  as  a  cloud  upon  the  title  be  removed  and  the 
certificate  of  sale  be  delivered  up  to  be  canceled ;  that 
the  real  estate  be  declared  free  and  clear  of  the  alleged 
judgment,  execution  and  sale;  that  defendant  be 
restrained  by  injunction  from  taking  any  proceedings 
with  reference  to  the  certificate  of  sale  and  that  he  be 
restrained  from  procuring  or  obtaining  a  deed  to  the 
property  and  from  selling  or  transferring  the  certifi- 
cate of  levy. 

To  this  bUl  the  appellant  filed  the  following  plea: 
That  on  or  about  the  19th  day  of  June,  1909,  one 
Benjamin  Olassman,  in  the  Municipal  Court  of  CShi- 
cago,  recovered  a  judgment  against  complainant  in 
the  sum  of  $200  and  costs  of  suit ;  that  thereafter  com- 
plainant appealed  said  case  to  the  Appellate  Court  of 
Illinois  for  the  First  District;  that  on  the  5th  day  of 
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October,  1911,  said  judgment  of  said  Municipal  Gonrt 
was  afl5rmed  by  said  Appellate  Court ;  that  said  judg- 
ment of  affirmance  has  not  been  appealed  from  and  still 
stands  of  record  in  said  court ;  that  the  judgment  which 
complainant  alleges  to  be  invalid  is  the  same  judgment 
which  said  Appellate  Court  has  affirmed;  that  com- 
plainant is  barred  from  questioning  the  validity  of 
said  judgment  of  the  Municipal  Court  by  reason  of 
the  fact  that  said  judgment  was,  by  the  Api>ellate 
Court,  declared  a  valid  judgment  and  that  the  question 
of  the  validity  of  said  judgment  is  now  res  ad  judicata. 
Thereafter  the  appellant  filed  the  following  additional 
plea  in  substance:  That  complainant  by  giving  bond 
in  the  Municipal  Court  of  Chicago  and  suing  out  the 
writ  of  error  in  the  proceedings  in  which  the  complain- 
ant now  complains  there  was  error,  recognized  the 
validity  of  said  judgment  and  is  now  estopped  from 
questioning  the  validity  of  the  same.  The  cause  was 
heard  upon  the  bill,  the  two  pleas  and  proof,  and  a 
decree  was  entered  in  accordance  with  the  prayer  of 
the  bill.  From  this  decree  the  appellant  appeals.  The 
facts  in  the  case  are  admitted. 

Saltiel  &  BossEN,  for  appellant 
B.  M.  Shaffneb,  for  appellee. 

Mb.  Pbesidikq  Justioe  Scanlak  delivered  the  opinion 
of  the  court. 

The  appellant  urges  two  grounds  for  the  reversal 
of  the  decree :  First,  that  the  question  of  the  validity 
of  the  record  of  the  judgment  in  the  case  of  Olassman 
V.  Ahromovich  is  res  ad  judicata  as  between  the  parties 
to  the  present  proceedings;  that  it  is  res  ad  judicata, 
notwithstanding  the  fact  that  the  appellee  did  not  raise 
the  said  question  in  the  Appellate  Court,  for  the  reason 
that  the  doctrine  of  res  ad  judicata  extends  to  any  mat- 
ter properly  involved  and  which  might  have  been 
raised  and  determined  by  the  Appellate  Court  on  the 
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writ  of  error  sued  out  by  the  appellee  to  review  the 
judgment  of  the  Municipal  Court  in  the  said  case; 
second,  that  the  appellee  in  his  bill  does  not  allege  that 
he  does  not  owe  the  amount  of  the  judgment  in  the 
case  of  Glassman  v.  Ahromovich,  nor  does  he  offer  to 
pay  to  the  appellee  the  amount  of  the  said  judgment, 
or  to  do  equity  between  the  parties,  and  the  decree 
removes  the  alleged  cloud  caused  by  the  judgment  from 
the  property  of  the  appellee  without  compelling  the 
latter  to  do  equity  to  the  appellant ;  that  the  maxim, 
**He  who  seeks  equity  must  do  equity^''  applies  to  the 
present  case,  and  that  the  appellee  should  have  been 
denied  the  relief  he  sought,  unless,  as  a  condition  prece- 
dent to  the  granting  of  the  same,  he  was  made  to  pay 
the  appellant  the  amount  of  the  judgment  in  the  case  of 
Glassman  v.  Abromovich. 

A  judgment  was  rendered  against  the  appellee  in 
the  Municipal  Court  of  Chicago  in  the  case  of  Glassmaiv 
V.  Abromovich.  The  complainant  had  that  judgment 
reviewed  by  the  Appellate  Court  of  this  district,'  and 
that  court  in  its  opinion  (Glassman  v.  Abromovich, 
163  HI.  App.  388)  sustained  the  judgment  of  the  lower 
court. 

The  Supreme  Court  held  (Stein  v.  Meyers,  253  HI. 
199 ;  City  of  Chicago  v.  Mitchell,  256  111.  236)  that  a 
certain  record  of  the  clerk  of  the  court  of  a  so-called 
judgment  (the  entry  in  that  case  beitig  similar  to  the 
one  now  before  us)  was,  because  of  the  manner  in 
which  it  was  made,  in  conflict  with  section  18  of  the 
schedule  of  the  Constitution,  and  was  therefore  invalid, 
and  of  no  effect,  as  a  record  of  a  judgment.  This 
branch  of  the  Appellate  Court  held  (Hunter  v.  Empire 
State  Surety  Co.,  191  HI.  App.  634;  Phelps  v.. Hunter, 
No.  20,889,  ante,  p.  181),  that  while  an  entry  like  the  one 
in  question  in  this  case  was  not  itself  the  judgment, 
nor  the  formal  record  of  the  judgment,  it  still  was  a 
sufficient  minute  of  the  proceedings  to  enable  the  clerk 
to  properly  enter  of  record  the  judgment  in  the  case. 
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While  under  the  rulings  of  the  Supreme  Court,  the 
record  of  the  judgment  in  the  case  of  Olassman  v. 
Abromovich,  supra,  is  invalid,  nevertheless,  it  is  witliin 
the  right  and  power  of  the  appellant  to  have  a  valid 
record  of  the  judgment  entered.  The  judgment  of  the 
court  in  that  case  is  not  invalid,  even  though  the  record 
of  the  same,  as  it  now  stands,  is.  The  appellee  owes 
the  amount  of  the  judgment  that  he  asks  to  have 
removed  as  a  cloud  upon  his  title.  He  has  not  done 
equity,  nor  has  he  offered  to  do  so,  by  paying  the 
appellant  the  amount  of  the  judgment,  and  it  would 
be  opposed  to  every  principle  of  equity  to  permit  him 
to  obtain  the  aid  he  seeks,  and  that  the  decree  gives 
him,  without  first  compelling  him  to  pay  to  the  appel- 
lant the  amount  of  the  judgment.  Cases,  almost  with- 
out number,  might  be  cited  in  support  of  our  position. 
We  will  refer  to  a  few  of  them.  Winslow  v.  Noble,  101 
III  194;  Byars  v.  Spencer,  101  HI.  429;  Chambers  v. 
Jones,  72  111.  275 ;  Reed  v.  Tyler,  56  111.  288.  Whenever 
the  object  of  the  action  is  the  removal  of  a  doud  on 
complainant's  title,  he  must  expressly  offer  in  his  bill 
to  do  equity.   32Cyal355. 

The  appellee  relies  upon  the  case  of  Hooper  v.  Bank 
of  Two  Rivers,  255  111.  549,  in  support  of  his  contention 
that  the  complainant  is  not  obliged  to  show  that  the 
judgment  was  unjust,  nor  is  he  obliged  to  pay  the  same, 
to  entitle  him  to  the  relief  he  seeks.  In  that  case 
Hooper  filed  a  bill  against  the  Bank  of  Two  Bivers  to 
remove  a  judgment  lien  as  a  cloud  upon  the  title  to 
certain  real  estate  owned  by  him.  It  appeared  that  on 
July  10,  1907,  the  said  bank  recovered  a  judgment 
against  Frederick  J.  Norton  and  Henry  Bennick  for 
$2,193.07,  which  was  written  up  by  the  clerk  of  the 
Municipal  Court  in  about  the  same  form  as  was  fol- 
lowed in  the  present  case.  On  July  6,  1908,  an  execu- 
tion was  issued-  on  the  judgment.  On  September  14, 
1909,  Norton  was  declared  a  bankrupt,  and  ^  trustee 
was  appointed  of  his  estate.   At  the  time  the  judgment 
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was  entered  and  at  the  time  he  became  a  bankmpty 
Norton  was  the  owner  of  the  premises  in  question. 
After  Norton  was  declared  a  bankrupt,  Hooper  pur- 
chased the  premises  from  the  trustee  and  took  posses- 
sion thereof,  and  thereupon  the  bank  threatened  lo 
sell  the  same  on  the  said  execution  in  satisfaction  of 
the  said  judgment,  whereupon  the  bill  was  filed.  While 
the  court  held  that  Hooper — ^whose  situation  in  that 
case  was  not  like  that  of  the  complainant  in  the  present 
proceedings— was  entitled  to  have  the  alleged  judgment 
lien  removed  as  a  cloud  upon  his  title  without  showing 
that  the  judgment  was  unjust,  and  without  paying  the 
same,  nevertheless,  the  court  strongly  intimates  that 
if  Norton  and  Bennick  were  the  complainants,  a  differ- 
ent rule  would  apply. 

The  appellee  in  the  present  case  was  not  warranted 
in  seeking  the  aid  of  chancery.  He  has  had  his  full 
day  in  court,  and  it  has  been  adjudged  that  he  owes 
the  judgment  that  he  calls  a  cloud  upon  his  title,  and 
equity  will  not  aid  him  to  avoid  the  payment  of  his 
debt.  The  decree  of  the  Superior  Court  of  Cook  county 
will  be  reversed  and  the  cause  remanded  with  direc- 
tions to  the  chancellor  to  dismiss  the  bill  of  the  appellee 
for  want  of  equity. 

Reversed  and  remanded  with  directions. 


Hennan  Cohn,  Appellee,  v.  Flanagan  &  Biedenweg 

Company,  Appellant 

Gen.  No.  20,989.    (Not  to  be  reported  in  fnlL) 

Appeal  from  the  Superior  Court  of  Cook  county;  tbe  Hon. 
Bdwabd  M.  Manoan,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  October  term,  1014.  Reversed  and  remanded. 
Opinion  filed  December  8,  1915. 
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Statement  of  the  Case. 

Action  by  Herman  Cohn,  plaintiff,  against  the  Flana- 
gan &  Biedenweg  Company,  a  corporation,  defendant, 
in  the  Superior  Court  of  Cook  county,  to  recover  on  a 
written  contract.  From  a  judgment  for  plaintiff  for 
$115,  defendant  appeals. 

The  defendant  contracted  with  St.  John's  Church 
in  Jacksonville,  Florida,  to  furnish  the  windows  for  its 
church,  and  it  then  entered  into  the  following  contract 
with  the  plaintiff : 

^'Thb  Flanagan  &  Biedekweq  Company. 
Abtists — Stained  Qlass 

Chicago,  March  2, 1906. 
We,  The  Flanagan  &  Biedenweg  Co.,  agree  to  pay 
to  Herman  Cohn  Two  Hundred  Dollars  ($200.00),  for 
setting  all  of  the  glass  in  St.  John's  Church  at  Jack- 
sonville, Fla.,  as  per  plans  and  specifications. 

He,  Herman  Cohn,  is  to  furnish  all  the  necessary 
material  excepting  glass  and  lead,  and  to  place  same 
in  position,  including  sixty-seven  ventilators  to  the 
satisfaction  of  the  committee.  The  work  to  be  set 
in  stone. 

He  is  to  use  cement  of  the  best  quality  obtaioable 
in  Jacksonville  and  the  best  grade  of  putty,  if  putty 
is  selected  by  the  committee  and  all  work  to  be  left 
clean  and  to  the  satisfaction  of  the  church  committee. 
We,  the  Flanagan  &  Biedenweg  Co.,  to  be  in  no  way 
held  responsible  for  any  expenses  in  the  delay  of  ship- 
ment  by  the  railroad  company. 
(Corporate  Seal.) 

The  Flanagan  &  Biedenweg  Co. 
Joseph  E.  Flanagan,  President  (Sign) 
Herman  Cohn  (Sign)'' 

The  plaintiff  went  to  Jacksonville  in  March,  1906,  and 
began  work  under  the  contract.  On.  March  13th,  after 
the  plaintiff  had  completed  about  one-third  of  the  work, 
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the  committee  of  the  said  church  complained  that  a 
certain  portion  of  the  glass  then  on  the  groxmds  was 
too  dark  in  color  and,  according  to  the  plaintiff, 
ordered  him  not  to  use  the  same.  The  plaintiff  imme- 
diately telegraphed  the  defendant  as  follows:  **Dark 
glass  rejected,  send  other,  can^t  wait.  Coming  back.*' 
The  next  morning  he  received  the  following  telegram 
from  the  defendant :  *  *  Glass  made  special  at  factory 
from  their  sample,  is  correct.  DonH  come  back  unless 
at  your  own  cost  till  further  orders.  Letter  follows.'* 
On  March  15,  1906,  the  plaintiff  received  from  the 
defendant  the  following  letter : 

"March  13, 1906. 

Mr.  H.  Cohta, 
c/o  Bond  &  Bours  Co., 
Jacksonville,  Fla. 
Dear  ^  Sir : — 

We  received  your  telegram  at  4 :40  p.  m.  this  day, 
the  13th,  as  follows:  *Dark  glass  rejected,  send  other, 
can't  wait — coming  back'  and  we  wired  you  as  follows  : 
'Glass  made  special  at  factory  from  their  sample  is 
correct.  Don 't  come  back  unless  at  your  own  cost  till 
further  orders.  Letter  follows. '  We  also  telegraphed 
Bond  &  Bours  Co.  as  follows:  *Cohn  telegraphed 
glass  rejected.  Too  dark.  Glass  made  from  your  sam- 
ple at  factory.  Glass  0.  K.  Cannot  accept  rejection 
on  that  ground.   Letter  follows.' 

You  have  no  authority  to  take  it  upon  yourself  to 
say  anything  about  the  glass  being  rejectea.  You  are 
only  there  for  the  purpose  of  setting  the  glass  and  if 
there  is  anything  of  this  kind  to  be  said  it  must  come 
from  the  people  who  are  buying  the  goods.  We  can- 
not regard  you  but  as  a  hired  man  setting  the  work, 
therefore,  you  should  not  take  the  responsibility  of 
sending  the  telegram. 

We  wish  to  state  that  this  glass  was  made  special 
for  this  job  from  a  sample  received  from  Bond  & 
Bours  Co.,  Jacksonville,  Fla.,  and  was  sent  to  the 
Pittsburgh  Plate  Glass  Co.  at  Chicago  who  reserved 
the  sample  as  it  was  sent  in  to  the  factory  to  be  made 
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after  sample,  the  glass  was  made  after  same  and  is 
the  same  commercial  number  as  known  throughout  the 
U.  S.  and  it  is  the  same  as  sample  now  furmshed  for 
the  windows  in  St.  John's  Church,  Jacksonville,  Fla. 
I  am  enclosing  herewith  a  small  piece  taken  from  the 
sample  which  I  shall  use  for  reference  showing  the 
small  piece  of  the  glass  that  may  be  compared  with 
their  sample. 

The  only  difference  there  might  be  is  the  question 
of  thickness.  We  have  compared  it  with  our  sample 
and  find  it  0.  K.  also  compared  it  with  the  Pittsburgh 
Plate  Glass  Co.  's  sample  and  find  it  0.  K.  There  must 
be  some  mistake.  But  it  is  well  known  that  when 
cathedral  glass  is  leaded  in  flat  lead  that  the  flat  lead 
has  the  effect  of  giving  it  a  darker  appearance  and  it  is 
darker  in  appearance  in  large  sheets  than  it  is  in  small 
sheets. 

We  do  not  propose  to  accept  a  rejection  on  tech- 
nicalities, furthermore,  we  will  not  stand  any  expense 
of  your  returning  unless  the  officials  at  Jacksonville 
give  satisfactory  reasons  and  refuse  to  allow  you  to 
set  the  work  iq  place  in  writing,  this  will  give  us  an 
opportunity  for  action,  but  do  not  take  any  verbal 
reasons  for  stopping  this  order,  it  must  be  in  writing 
and  in  such  clear  language  that  there  will  be  no  ques- 
tion on  your  part  about  returning  to  Chicago.  We  hold 
that  we  have  fulfilled  our  contract  and  the  responsibil- 
ity will  have  to  develop  on  the  other  end  as  to  rejec- 
tion. 

Very  truly  yours, 

The  Flanagan  &  Biedenweg  Co.'' 

The  glass  objected  to  by  the  church  authorities  con- 
stituted only  a  small  proportion  of  the  total  used  in 
the  work. 

Immediately  upon  the  receipt  of  this  letter  the  plain- 
tiff returned  to  Chicago,  arriving  there  on  March  16th. 
When  he  left  Jacksonville,  all  the  material  necessary 
to  complete  the  job  to  the  satisfaction  of  the  church 
people  was  on  the  ground.  Telegrams  and  letters  had 
passed  between  the  defendant  and  the  church  people, 
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and  the  tronble  in  reference  to  the  color  of  the  glass 
was  settled  at  once^  and  the  church  people  requested 
the  plaintiff  to  remain  and  finish  the  work.  The  plain- 
tiff admitted  that  he  knew  that  the  defendant  was  finan- 
cially responsible  and  well  able  to  pay  any  damage 
that  he  might  suffer  by  reason  of  the  delay.  When  the 
plaintiff  left  Jacksonville,  the  defendant  immediately 
sent  an  employee  to  complete  the  work  covered  by  the 
contract  with  the  plaintiff.  This  employee  arrived  in 
Jacksonville  on  March  17, 1906 ;  found  all  the  material 
necessary  to  complete  the  work  on  the  ground,  and  the 
work  was  completed  under  his  supervision.  The 
defendant  claimed  that  the  work  done  by  the  plaintiff 
was  very  unsatisfactory,  and  that  it  expended,  alto- 
gether, $398.19  in  completing  the  work  the  plaintiff 
had  contracted  to  perform,  and  that  after  allowing 
the  plaintiff  the  amount  of  his  contract,  $200,  there 
was  a  balance  due  the  defendant  of  $198.19. 

William  J.  Staflbton,  for  appellant. 

No  appearance  for  appellee. 

Mb.  PsEsmiNQ  Justice  Scanlan  delivered  the  opinion 
of  the  court. 


Abstract  of  the  Decision. 

1.  Cohtbacts,  §  387* — when  evidence  inaufflcient  to  9U9tain  fudg- 
ment*  In  an  action  to  reoover  on  a  contract  for  setting  glass,  evi- 
dence held  insuflElcient  to  sustain  a  Judgment  for  plaintiff,  it  being 
clearly  apparent  from  the  evidence  that  plaintiff  abandoned  the 
contract  without  Just  caus& 

2.  CioKTBAorB,  S  2S2*—^?ien  cot^ractor  not  entitled  to  abandon 
contract  because  of  delay.  A  contractor  whose  performance  is  slightly 
delayed  by  the  fault  of  a  contractee  is  not  Justified  thereby  in 
abandoning  the  contract. 

8.  CoRTBACTB,  {  282* — tchen  party  not  entitled  to  abandon  con- 
tract  because  of  neglect.  A  slight  or  partial  neglect  by  one  of  the 
parties  to  a  contract,  not  defeating  the  object  of  the  contract  or 
rendering  it  unattainable,  will  not  Justify  the  other  party  in  abandon- 
ing the  agreement,  for  the  reason  that  to  Justify  such  abandonment 
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the  failure  of  the  opposite  party  must  be  total,  and  that  for  partial 
noncompliance  in  matters  not  necessarily  of  the  first  imjiortance,  the 
party  injured  must  seek  his  remedy  upon  the  contract. 


State  Bank  of  Chicago  et  al..  Appellees,  v.  John  Chris- 
tensen  et  al.,  on  appeal  of  Board  of  Ttnstees  of  Fsxk 
College,  Appellant. 

Gen.  No.  21,024.    (Not  to  be  reported  in  f nlL) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  DEins 
K,  Sullivan,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Affirmed.  Opinion  filed  December  8, 
1915. 

Statement  of  the  Case. 

Action  by  the  State  Bank  of  Chicago  and  others, 
plaintiffs,  against  John  Christensen  an^d  others, 
defendants,  in  the  Superior  Court  of  Cook  county,  to 
foreclose  a  trust  deed.  From  a  decree  dismissing  the 
original  bill  and  the  cross-bill  of  defendant  Park  Col- 
lege, defendant  Park  College  appeals. 

The  State  Bank  of  Chicago  as  trustee  of  the  trust 
created  by  the  last  will  and  testament  of  John  B. 
Parsons,  deceased,  filed  its  bill  in  the  Superior  Court 
of  Cook  county,  IlUnois,  to  foreclose  a  trust  deed  given 
by  John  Christensen  and  Bosalba  A.,  his  wife,  to 
secure  the  payment  of  their  promissory  note  for  three 
hundred  dollars.  Cross-bills  were  filed  by  Kathryn 
Crispe,  John  Christensen  and  Park  College. 

In  the  fall  of  1907,  plaintiff  John  Christensen  secured 
a  loan  of  three  hundred  dollars  from  Arthur  B.  Pease, 
and  gave  his  note,  dated  November  20,  1907,  for  the 
amount.  The  note  was  secured  by  a  trust  deed  on  the 
home  of  Christensen  at  639  Root  street,  Chicago. 
Pease  afterwards  sold  the  note  and  trust  deed  to  a 
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man  named  Gri£Sn,  who  in  tarn  sold  it  to  the  Thomp- 
son &  Taylor  Spice  Company,  and  the  note  and  trust 
de^  was  owned  by  the  Thompson  &  Taylor  Spice 
Company  on  the  date  of  its  maturity.  Upon  the 
maturity  of  this  note,  plaintiff  Christensen  again 
applied  to  Pease  to  secure  for  him  a  loan  of  five  hun- 
dred dollars  on  his  said  property,  the  said  three 
hundred  dollar  note  to  be  paid  out  of  the  five  hundred 
doUax  loan  and  the  remainder  of  the  same  to  be  turned 
over  to  Christensen.  Christensen  secured  the  loan  of 
five  hundred  dollars  from  plaintiff  Kathryn  Crispe 
through  Pease.  Christensen  gave  his  note  for  five 
hundred  dollars,  secured  by  a  trust  deed  on  his  said 
property,  signed  by  hunself  and  wife.  This  loan  of 
five  hundred- dollars  was  made  with  the  understanding 
between  the  three  parties  that  the  said  three  hundred 
dollar  note  was  to  be  paid  out  of  the  five  hundred  dol- 
lar loan,  and  that  the  note  and  trust  deed  given  by 
Christensen  to  secure  the  loan  of  five  hundred  dollars 
was  to  become  a  first  lien  on  his  property.  On  Decem- 
ber 15,  1909,  Pease  paid  for  and  took  up  this  three 
hundred  dollar  note  and  trust  deed  from  Thompson 
&  Taylor  Spice  Company,  but  he  never  released  the 
trust  deed  securing  the  note,  and  he  kept  the  note  and 
trust  deed  in  his  possession ;  he  also  kept  in  his  posses- 
sion the  five  hundred  dollar  note  and  trust  deed  secur- 
ing the  same.  On  or  about  March  16,  1901,  Caroline 
M.  Parsons,  who  was  then  acting  as  the  sole  executrix 
of  the  last  will  and  testament  of  John  E.  Parsons, 
deceased,  died  testate,  and  Walter  M,  Howland  quali- 
fied and  entered  upon  his  duties  as  executor  under  her 
will.  Howland  received  with  the  assets  of  the  Caroline 
M.  Parsons  estate  the  assets  of  the  John  E.  Parsons 
estate,  and  he  thereafter  acted  as  trustee  of  both 
estates.  On  March  24, 1902,  Howland  was  relieved  as 
trustee  of  said  estates  and  Pease  was  appointed  trustee 
of  the  same.  The  trust  created  by  the  last  will  and 
testament  of  Caroline  M.  Parsons,  deceased,  provided 
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that  the  income  of  certain  property  should  be  paid  to 
one  Alice  M.  Babcock  during  her  life,  and  upon  her 
death  the  said  trust  property  should  go  to  defendant 
Park  -College.  The  will  further  provided  that  if  for 
any  reason  the  gift  to  Park  College  failed,  the  said 
property  should  go  to  the  children  of  Alice  M.  Babcock. 
During  the  lifetime  of  Alice  M.  Babcock,  at  the  request 
of  Park  College,  and  with  the  consent  of  Alice  M.  Bab- 
cock, Pease  accelerated  the  trust  and  turned  over  to 
the  said  college  certain  cash  and  securities  claimed  by 
Pease  to  be  the  corpus  of  the  Caroline  M.  Parsons  trust 
fund.  Among  the  securities  and  cash  so  delivered  to 
the  said  college  was  the  five  hundred  dollar  Christen- 
sen  note,  with  interest  coupons,  and  trust  deed  securing 
the  same.  Pease  remained  trustee  of  the  John  B. 
Parsons  estate  until  his  death,  April  7, 1911,  when  the 
defendant  State  Bank  of  Chicago  was  appointed 
trustee  of  the  said  estate,  and  obtained  from  Pease's 
executrix  possession  of  the  three  hundred  dollar 
Christensen  note  and  trust  deed  securing  the  same. 
The  bill  filed  by  the  State  Bank  of  Chicago  was  for  the 
purpose  of  foreclosing  the  trust  deed  and  securing 
payment  of  the  three  hundred  dollar  note.  The  chan- 
cellor dismissed  the  bill  of  the  State  Bank  of  Chicago 
for  want  of  equity,  and  his  action  in  this  regard  was 
urged  as  error  by  the  said  bank. 

The  cross-bills  and  answers  filed  by  the  said  Park 
College  and  Kathryn  Crispe, presented  the  question  as 
to  the  ownership  of  the  five  hundred  dollar  Christensen 
note  and  trust  deed  above  referred  to,  the  college  claim- 
ing to  be  a  holder  of  the  same  in  due  course.  The 
court  found  the  issues  on  this  question  in  favor  of 
Kathryn  Crispe  and  against  Park  College,  and  dis- 
missed the  cross-bill  of  the  latter  for  want  of  equity. 

Scott,  Banoboft  &  Stephens  and  Willum  Pettis, 
for  appellant;  John  E.  MacLeish  and  Willabd  J. 
DixoK,  of  counseL 
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Ghytbaus,  Healy  &  Fbost  and  John  Petes^Babnes, 
for  appellee  State  Bank  of  Chicago  as  trustee. 

GusTAVE  Nelson,  for  appellee  Kathryn  Crispe; 
James  A.  Donnelly,  of  counsel. 

Mb.  Pbesidinq  Justice  Scanlan  delivered  the  opinion 
of  the  court. 

Abstract  of  the  DedsioxL 

1«  Appeal  and  bbbob,  {  1269*— nrJien  preaumpiion  arises  that 
evidence  heard  in  support  of  biU  was  not  included  in  certificate. 
Where  the  certificate  of  the  trial  Judge  shows  that  the  evidence 
indoded  in  the  certificate  was  *'all  the  evidence'*  heard  on  issues 
raised  by  a  cross-bill,  it  must  be  assumed  that  the  evidence  heard 
in  support  of  the  bill  is  not  included  in  the  certificate. 

2.  Appeal  and  bbbob,  {  1269* — when  presumed  thai  decree  is 
sustained  ^y  evidence.  A  complainant  is'  precluded  from  assigning 
as  error  a  decree  dismissing  a  bill  for  want  of  equity  where  the 
evidence  heard  in  support  of  a  bill  does  not  appear  in  the  certificate 
of  evidence  tendered,  for  the  reason  that  in  order  to  entitle  itself 
to  a  reversal  defendant  must  show  that  there  was  evidence  entitling 
it  to  the  relief  prayed  for,  without  which  showing  it  will  be  presumed 
that  the  decree  is  sustained  by  the  evidence. 

8.  Appeal  and  ebbob,  S  lSlH*^^what  necessary  to  support  decree. 
In  chancery  cases  a  decree  granting  relief  must  be  supported  by  a 
finding  of  specific  facts  in  the  decree  Itself,  or  by  evidence  appearing 
in  the  record. 

4.  EQumr,  S  868* — when  decree  dismissing  Wt  lor  want  of  equity 
necessary.  Where  there  is  no  evidence  in  support  of  a  bill-  or  where 
the  evidence  is  insufficient  to  warrant  the  court  in  granting  the 
reUef  asked  for,  the  proper  decree  is  a  decree  dismissing  the  bUl 
for  want  of  equity. 

6.  Appeal  and  ebbob,  S  726* — Imrden  of  proof  to  show  decree  not 
warranted  hy  evidence.  The  fact  that  defendant  secured  the  incor- 
poration of  affirmative  findings  of  fact  in  a  decree  dismissing  a  bill 
for  want  of  equity  does  not  relieve  complainant,  if  it  assigns  such 
decree  as  error,  from  the  burden  of  showing  by  a  proper  certificate 
of  evidence  that  the  decree  is  not  warranted  by  the  evidence  in 
order  to  entitle  itself  to  a  reversal,  as  the  incorporation  of  such 
findings  in  such  a  decree  is  unnecessary,  and  it  is  therefore  imma- 
terial whether  sach  findings  be  findings  of  fact  or  conclusions  of 
law  and  f^ct 
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6.  Appeal  and  ebbob,  §  726* — necessity  of  proper  certificate  of 
evidence.  Where  a  complainant  assigns  as  error  a  decree  dismissiDg 
the  bill  for  want  of  equity,  the  burden  of  showing  that  the  decree 
was  not  warranted  by  the  evidence  cannot  be  sustained  where  oooh 
plainant  fails  to  file  a  proper  certificate  of  evidence. 

7.  Bills  and  notes,  §446* — suffMencu  of  evidence  to  establish 
ownership  of  note.  On  a  cross-bill  raising  the  question  of  title  to 
a  note  secured  by  a  trust  deed  of  which  defendant  was  in  possession, 
claiming  to  be  a  holder  in  due  course,  a  decree  finding  affirmativdy 
that  plaintiff  was  the  owner  of  the  note  and  deed  and  that  defendant 
was  not  a  holder  in  good  faith  and  for  value  in  due  coarse  and  had 
no  title  thereto,  held  sustained  by  the  evidence. 


George  M.  Lyle,  Appellee,  v.  Austin  J.  Sears,  Jr^ 

Appellant. 

Gen.  No.  21,606.    (Not  to  be  reported  in  f  nU.) 

Appeal  from  the  County  Ck>urt  of  Ck)ok  county ;  the  Hon.  Andbew 
D.  Webb,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Goort 
at  the  October  term,  1915.  Appeal  dismissed.  Opinion  filed  Decem- 
ber 8.  191G. 

Statement  of  the  Case. 

Action  by  George  M.  Lyle,  plaintiff,  against  Austin 
J.  Sears,  Jr.,  defendant,  in  the  County  Court  of  Cook 
county.  From  a  judgment  for  plaintiff,  defendant 
appeals. 

Fbank  J.  HoGAN,  for  appellant 

Chables  C.  Spenceb,  for  appellee. 

Mb.  PBEsmiKQ  Justice  Soanlah  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

Appeal  and  erik»,  §  071* — when  order  ewtending  time  for  fOlnm 
hond  invaUd.    An  order  of  the  County  Court  extending  the  time  for 

*8ee  nUnoU  Notes  Dtrctt,  Tola.  XI  to  XV,  and  CnmiihiUTo  Qoartoily,  nao 
topic  and  section  namber. 
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filing  an  appeal  bond  in  an  appeal  granted  by  such  court  is  invalid 
when  made  after  the  expiration  of  the  time  fixed  by  the  order 
granting  the  appeal  for  filing  the  bond. 


Thomas  H.  Kelly,  Defendant  in  Error,  v.  Supreme 
Court  of  the  Independent  Order  of  Foresters,  Plain- 
tiff in  Error. 

Oen.  No.  20,085.    (Not  to  be  reported  in  fnlL) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  William  N. 
Gemmhi.,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1914.  Reversed  and  remanded.  Opinion  filed 
December  8, 1915. 

Statement  of  the  Case. 

Action  by  Thomas  H.  pielly,  plaintiff,  against  the 
Supreme  Court  of  the  Independent  Order  of  Foresters, 
defendant,  in  the  Municipal  Court  of  Chicago,  to 
recover  on  a  certificate  of  insurance.  To  reverse  a 
judgment  for  plaintiff  for  $500,  defendant  prosecutes 
this  writ  of  error. 

The  defendant  is  a  fraternal  insurance  society,  made 
up  of  the  Supreme  Court  of  the  order  and  subordinate 
courts.  The  defendant  issued  a  certificate  to  the  plain- 
tiff for  the  sum  of  $1,000,  and  the  beneficiary  therein 
named  was  Carrie  McLaughlin,  plaintiff's  mother.  It 
provided,  among  other  things,  that  in  case  the  plaintiff 
was  totally  and  permanently  disabled  by  reason  of 
accident  (of  which  disability  the  executive  council  was 
to  be  the  sole  judges),  one-half  of  the  certificate — $500 
— should  be  paid  to  Kelly.  The  by-laws,  which  were 
made  a  part  of  the  certificate,  defined  total  disability 
to  be  that  the  member  be  **  forever  totally  unfit  to 
follow  or  direct  any  employment,  labor,  trade,  occupa- 
tion, business  or  profession. ' '  Certain  dues  and  assess- 
ments were  to  be  paid  by  the  member  each  month,  with 
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a  period  of  thirty  days '  grace,  and  it  was  provided  that 
npon  f ailnre  to  pay  within  the  period  of  grace,  the 
member  should  ipso  facto  inmiediately  stand  sus- 
pended ;  that  in  case  of  total  disability,  certain  proofs 
should  be  made,  and  that  no  legal  action  should  be 
commenced  until  all  remedies  provided  in  the  constitu- 
tion were  exhausted,  and  that  any  legal  proceeding 
must  be  brought  within  six  months  after  final  action 
of  the  chief  ranger  or  executive  council. 

Kelly  continued  a  member  in  good  standing  until 
November  30,  1909,  although  shortly  prior  thereto, 
October  20,  1909,  he  was  reinstated,  having  been 
theretofore  suspended  for  nonpayment  of  dues.  The 
defendant  contended  that  on  January  1,  1910,  Kelly 
was  again  suspended  for  nonpayment  of  the  December 
dues.  The  evidence  tended  to  show  that  the  plaintiff 
either  in  January  or  the  first  part  of  February,  1910, 
received  a  notice  from  John  Hauseman  that  he  had 
been  suspended.  Hauseman  was  the  financial  secre- 
tary of  Court  Weidner,  having  held  such  position  since 
1899.  His  duties  were  to  collect  dues  and  assessments 
and  forward  the  same  to  the  High  Court.  He  and  the 
plaintiff  had  been  acquaintances  for  more  than  ten 
years. 

There  was  a  conflict  in  the  evidence  as  to  what  took 
place  at  that  time,  Kelly's  version  being  that  he  asked 
Hauseman  what  the  notice  meant ;  that  Hauseman  said 
he  had  been  suspended  for  nonpayment  of  dues,  to 
which  Kelly  replied  that  his  mother,  Mrs.  McLaughlin, 
had  sent  the  dues  by  mail  during  the  latter  part  of 
December,  1909,  and  which  dues  Hauseman  stated  he 
had  not  received ;  that  thereupon  Kelly  offered  to  pay 
the  dues,  but  Hauseman  refused  to  accept  the  money, 
stating  that  he  would  take  the  matter  up  with  the 
postal  authorities ;  that  Hauseman  gave  him  no  appli- 
cation for  reinstatement. 

Hauseman 's  contention  was  that  he  told  Kelly  he 
was  suspended;  that  Kelly  told  him  his  mother  had 
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sent  the  money  in  December ;  that  he,  Hauseman,  had 
not  received  the  same;  that  he,  Hauseman,  said  he 
would  take  the  matter  np  with  the  postal  anthoritiBS 
and  notify  Kelly ;  that  Kelly  did  not  offer  any  money 
at  that  time,  but  stated  he  was  ont  of  work  and  wanted 
him  to  wait  for  a  few  weeks ;  that  he,  Hanseman,  said 
he  could  wait  as  long  as  he  pleased,  but  not  more  than 
ninety  days ;  that  he  then  gave  Kelly  a  blank  applica- 
tion for  reinstatement,  which  Kelly  signed  and  took 
with  him,  and  was  to  return  when  he  was  ready.  Kelly 
denied  this  and  stated  that  he  signed  the  application 
at  the  hospital,  as  hereinafter  noted.  A  court  reporter 
testified  that  on  a  former  trial,  Kelly  testified  that  at 
that  meeting  he  received  an  application  for  reinstate- 
ment, and  that  he  signed  the  same.  The  testimony  also 
shows  that  nothing  further  was  done  in  the  matter 
until  March  15,  1910,  when  Kelly's  mother  called  on 
Hauseman  where  he  was  employed  and  said  she  came 
to  pay  her  son's  dues,  and  to  have  him  reinstated ;  that, 
although  she  had  paid  the  dues  on  December,  she 
would  pay  them  again.  She  returned  the  application 
blank,  signed  by  her  son,  to  Hauseman.  Hauseman 
took  the  money  and  the  application.  The  application 
stated  that  the  money  was  received  and  held  by  Hause- 
man as  trustee  until  action  w^s  taken  by  the  head 
office  in  Toronto,  and  that  Kelly  had  been  suspended 
for  nonpayment  of  dues  for  January,  February,  March 
and  April,  1910.  Hauseman  then  wrote  in  Kelly's  pass 
book,  which  Mrs.  McLaughlin  had,  that  the  Decei^ber 
dues  were  then  paid.  He  also  gave  her  a  receipt  which 
acknowledged  payment  of  $8.52  from  Kelly  for  the 
months  of  January  to  May,  **to  apply  on  reinstate- 
ment.'' At  that  time  nothing  was  said  by  Mrs. 
McLaughlin  that  her  son  had  been  severely  injured 
the  day  before. 

Hauseman  sent  the  application  for  reinstatement 
which  he  received  from  Mrs.  McLaughlin  on  March  15, 
1910,  to  Toronto.    It  was  returned  to  him  on  account 
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of  its  not  being  dated.  Thereupon,  Hanseman  mailed 
a  new  application  blank  to  Kelly.  This  was  on  or 
about  April  3rd.  He  was  then  notified  bj  Mrs. 
McLaughlin  that  Kelly  had  been  injured  on  March 
14th,  and  was  in  the  hospital,  and  she  requested  Hanse- 
man to  go  and  see  him  there,  which  he  did.  Kelly  was 
in  bed  at  the  hospital,  and  signed  a  new  application 
blank  for  reinstatement.  Hanseman  stated  that  he 
thought  nothing  could  be  accomplished  in  the  way  of 
reinstatement,  but  that  he  would  see  what  could  be 
done.  He  then  wrote  to  the  High  Court,  and  was 
advised  by  it  that  under  all  the  circumstances,  Kelly 
could  not  be  reinstated,  and  liability  was  denied. 

Mrs.  McLaughlin  appears  to  have  had  considerable 
experience  with  similar  organizations.  She  had  been 
financial  secretary  of  an  order  for  seventeen  years- 
She  stated  that  the  reason  she  did  not  tell  Hanseman 
when  she  paid  the  money  that  her  son  had  been  injured 
was  that  she  did  not  think  it  was  necessary.  The 
evidence  tended  to  show  that  Kelly  or  his  motiier  had 
previously,  on  a  few  occasions,  mailed  money  to  Hause- 
man  in  parent  of  dues.  The  mother  testified  that 
during  the  latter  part  of  December,  1909,  she  placed 
three  $1  bills  in  an  en^lope  addressed  to  ^^John 
Hanseman,  2419  Forty-third,  north  of  Fourth  avenue, 
Chicago,  Illinois^*;  properly  stamped  and  sealed  the 
same,  and  on  the  back  thereof  placed  her  name  and 
address  so  that  it  might  be  returned  in  case  of  non- 
delivery ;  and  that  she  then  mailed  the  letter.  Hanse- 
man testified  that  he  did  not  receive  the  letter  or 
money,  and  that  his  address  was  ^'4047  North  43rd 
avenue.** 

The  defendant  having  denied  liability,  and  refusing 
to  pay,  this  suit  was  brought  October  5,  1910.  The 
affidavit  of  merits  stated  that  the  defense  was  that  the 
plaintiff  had  failed  to  pay  dues  and  assessments  fall- 
ing due  prior  to  January  1, 1910,  and  was  suspended, 
and  that  the  certificate  was  void.    The  case  was  tried 
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before  the  court  and  jury  on  February  4,  1913.  The 
jury  found  the  issues  against  the  plaintiff.  The  court 
afterwards  granted  a  new  trial.  On  September  22, 
1913,  by  leave  of  court,  the  defendant  filed  an  addi- 
tional i^davit  of  merits,  stating,  among  other  things, 
that  the  plaintiff  Tiad  failed  to  file  notice,  as  required, 
of  his  disability ;  that  the  suit  was  not  brought  within 
six  months  from  the  date  of  his  injury,  and  that  he 
was  not  totally  disabled.  The  case  was  tried  before 
the  court  and  jury,  and  a  verdict  of  $500  was  returned 
in  favor  of  the  plaintiff,  and  judgment  entered  thereon. 

Chables  F.  Vogel,  for  plaintiff  in  error. 

MoBSB  IvBs  and  Chables  C.  Bodenstab,  for  defendant 
in  error. 

Mb.  Justice  O^Connob  delivered  the  opinion  of  the 
court. 

Abstract  of  the  DedsioiL 

1.  INBUBANCK,  $  432* — what  conatitutes  total  disability  under  acci- 
dent  insurance  policy.  Total  disability,  as  used  in  an  accident  insur- 
ance policy,  does  not  mean  absolute  physical  disabiUty  to  perform 
any  kind  of  work. 

2.  Insurance,  §  898* — inaufficienoy  of  evidence  to  sfiow  payment  of 
dues.  In  an  action  to  recover  on  a  certificate  of  accident  insurance, 
where  at  the  time  of  the  accident  sought  to  be  recovered  plaintiff 
had  been  suspended  by  defendant,  a  fraternal  organization,  for  non- 
payment of  dues  as  required  by  the  certificate,  and  where  plaintiff 
claimed  that  the  dues  in  question  had  been  sent  by  mail  to  defend- 
ant's agent,  a  Judgment  for  plaintiff  held  not  sustained  by  the 
evidence,  it  appearing  by  a  preponderance  thereof  that  the  letter 
containing  such  dues  was  not  sent 

3.  Insubance,  S  884* — when  evidence  that  member  of  fraternal 
organieation  signed  request  for  reinstatement  admissible.  The  fact 
that  a  member  of  a  fraternal  organization  who  has  been  suspended 
signs  a  request  for  reinstatement  is  competent  on  the  question  of 
^vhether  the  suspension  was  lawful,  but  such  evidence  is  not  con- 
clusive of  the  issue. 

•See  minois  Notes  Dtffest,  Vols.  XI  to  XV,  and  ComalatiTe  Qiwrterljt  Mune 
topic  and  seeticHi  nomber. 
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4.  IN8X7BANOK,  $  804* — whcn  henefloiary  not  estopped  to  assert  tM 
suspension  was  unlawful.  The  fact  that  a  member  of  a  fraternal 
organizatton,  who  has  been  saspended,  has  signed  a  request  for 
reinstatement  does  not  estop  him  from  asserting  that  such  sus- 
pension was  unlawful. 

5.  Insxtbance,  $854* — when  action  on  mutual  heneflt  certificate 
not  prematurely  brought  If  when  a  claim  is  presented  against 
defendant,  a  fraternal  organization,  it  at  first  denies  liability,  an 
action  brought  without  exhausting  certain  remedies  as  required  by 
defendant's  by-laws  is  not  prematurely  brought,  although  such 
by-laws  are  expressly  made  part  of  the  contract,  and  though  plaintiff 
is  expressly  required  thereby  to  exhaust  such  remedies  before  bring- 
ing suit,  for  the  reason  that  in  such  case  defendant  is  precluded  from 
setting  up  the  provisions  of  such  by-laws  as  a  defense  to  the  action. 


r,  Defendant  in  Error,  i 
Buker,  Plaintiff  in  Error. 


Gen.  No.  20,401.    (Not  to  be  reported  in  fnlL) 

Brror  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  J. 
SuLUVAir,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.    Affirmed.   Opinion  filed  December  8, 1915. 

Statement  of  the  Case. 

Action  by  Josiah  Cratty,  plaintiff,  against  William 
P.  Buker,  defendant,  to  recover  on  a  contract  for  pro- 
fessional services  as  an  attorney  at  law.  To  reverse 
a  jndgment  for  plaintiff  for  $343.40,  defendant  prose- 
cutes this  writ  of  error. 

Plaintiff  is  an  attorney  at  law,  and  was  retained  by 
the  defendant  to  represent  him  in  a  certain  litigation 
then  pending  in  the  Superior  Court  of  Cook  comity. 
It  was  agreed  that  plaintiff  should  receive  $5  per  hour 
for  the  time  necessarily  employed.  January  26, 1912, 
a  memorandum  of  the  agreement  was  signed  by  the 
defendant,  which  stated  that  $100  had  been  paid  as 

*8m  miBots  NotM  DIrctt,  Vols.  XI  to  XT,  and  CimiiilUlTe  QMrtcflj,  WM 
topic  and  Mctlon  namb^r. 


Chicago— FiBST  Disteict — ^Deoembeb^  1915.    507 

Cratty  t.  Buker,  195  111.  App.  506. 

a  retainer 9  and  that  the  fees  earned  should  be  ^'paid 
as  fast  as  can  be,  and  secured  on  Buker's  Estate."  In 
accordance  with  the  agreement,  plaintiff  proceeded  ta 
represent  the  defendant  in  the  case  in  the  Superior 
Court,  and  continued  to  do  so  until  some  time  in  July, 
1912.  At  that  time  plaintiff  claimed  he  had  been 
necessarily  engaged  127^  hours  in  the  litigation,  and 
requested  that  the  defendant  secure  him  for  his  fees 
before  proceeding  further.  At  the  time  of  the  request 
the  amount  of  his  services  rendered  had  not  been 
computed.  Plaintiff  requested  that  he  be  secured  on 
the  interest  which  the  defendant  had  in  the  property 
involved  in  the  case  in  the  Superior  Court,  the  security 
to  cover  the  services  rendered  and  to  be  rendered. 
The  defendant  refused  to  do  so,  stating  that  as  he  did 
not  know  the  amount  of  plaintiff's  bill,  he  was  unwill- 
ing to  give  the  security.  Thereupon  plaintiff  said  he 
would  have  nothing  further  to  do  with  the  case. 

Thomas  W.  Prindbvillb,  for  plaintiff  in  error ;  Jat 
0.  Lytle,  of  counsel. 

Chables  Hudson,  for  defendant  in  error. 

Mb.  Justiob  O'Connob  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

!•  Tbial,  9 188* — when  motion  for  peremptory  instruction  must  he 
made,  A  motion  for  a  peremptory  Instruction  made  at  the  close  of 
plaintilTs  evidence  and  denied  is  waived  unless  renewed  at  the  close 
of  aU  the  evidence. 

2.  Appeal  and  ebbob,  9 1410* — when  verdict  wiU  not  he  set  aside 
09  against  weight  of  evidence,  A  verdict  will  not  be  set  aside  on 
review  of  the  Judgment  nnless  it  is  manifestly  against  the  weight 
of  the  evidence. 

3.  Attobnet  and  olisnt,  9 1S5* — sufficiency  of  evidence  to  sustain 
verdict  for  fees.  In  an  action  to  recover  on  a  contract  for  profes- 
sional services  as  attorney  at  law,  a  Judgment  for  plaintifT  held 
sustained  by  the  evidenca 

•See  minole  Note*  DUreet,  Vole.  XI  to  XV,  and  CmnulallTe  Qmrterij,  MUiie 
tuple  and  eectlon  number. 
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H.  Bass,  Defendant  in  Error,  v.  Erie  Railroad  Com- 
pany, Plaintiff  in  Error. 

Gen.  No.  20,466.    (Not  to  be  reported  in  fnlL) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joskph  S. 
La  But,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1914.  Reversed  and  remanded.  Opinion  filed 
December  8,  1915. 

Statement  of  the  Case. 

Action  by  H.  Bass,  plaintiff,  against  the  Erie  Bail- 
road  Company,  defendant,  to  recover  for  goods  lost 
in  transportation.  To  reverse  a  judgment  for  plam- 
tiff  for  $400,  defendant  prosecutes  this  writ  of  error. 

In  1911,  plaintiff,  who  was  a  resident  of  Passaic, 
New  Jersey,  was  moving  to  Chicago,  Illinois.  The 
evidence  tended  to  show  that  the  plaintiff  took  his 
household  goods  to  the  freight  depot  of  the  defendant, 
located  in  New  Jersey,  on  September  4,  1911.  That 
being  Labor  Day,  no  goods  were  being  received.  The 
plaintiff  then  took  them  and  delivered  them  to  an 
expressman,  to  be  taken  by  the  latter  to  the  defend- 
ant the  next  day  for  shipment  to  Chicago.  The  de- 
fendant and  his  family  left  for  Chicago  on  September 
4th.  The  next  day  the  expressman  delivered  the  goods 
to  the  railroad  company.  He  paid  the  freight,  $6, 
received  a  bill  of  lading,  and  mailed  the  same  to  the 
plaintiff  in  Chicago.  The  articles  were  household 
goods.  One  item  was  **11  case  contents.'*  All  of  the 
goods  weighed  eight  hundred  pounds.  Stamped  on 
the  bill  of  lading  in  red  ink  by  the  agent  in  New  Jersey 
was  the  following: 

**For  the  purpose  of  enabling  the  carrier  to  apply 
the  proper  pubhshed  rate,  as  explained  in  its  Classi- 
fication and  Tariffs,  I  hereby  declare  that  the  value 
of  the  property  herein  described  does  not  exceed  $10.00 
per  100,  and  that  in  case  of  loss  or  damage  tiiereto, 
I  will  not  assert  claim  against  the  carrier  on  a  higher 
basis  of  value  than  $10.00  for  each  100  pounds  or  f rac- 
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tion  thereof  in  weight  of  the  property  so  lost  or  dam- 
aged.**   (This  was  signed  by  plaintiff's  agent.) 

When  the  goods  arrived  in  Chicago,  plaintiff  was 
notified  and  he  received  all  of  his  property  except  one 
case  of  goods,  which  the  plaintiff  testified  consisted 
of  curtains,  silk,  embroidery,  etc. 

W.  0.  Johnson  and  Bull  &  Johnson,  for  plaintiff  in 
error ;  Abthub  S.  Lytton,  of  counsel. 

Bbbnabd  J.  Bbown  and  Ira  Fogel,  for  defendant  in 
error. 

Mb.  Justiob  O'Connob  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  G0MMKBGB/S4* — What  constitutes  interstate  commerce.  In  an 
action  to  recover  iPor  goods  lost  by  a  carrier  In  transportation  from 
Passaic,  New  Jersey,  to  Chicago,  Illinois,  the  refusal  of  the  trial 
court  to  hold,  as  a  proposition  of  law,  that  the  transaction  in  ques- 
tion was  interstate  commerce,  held  erroneous. 

2.  Ck>MMEBCE,  i  ^^'^ewdusiveness  of  power  of  Congress  to  regu- 
late interstate  commerce.  By  the  Act  of  Congress  of  February  4, 
1887.  as  amended,  It  was  the  Intention  of  Congress  to  take  possession 
of  the  whole  subject  of  Interstate  commerce,  and  to  supersede  all 
state  regulation  with  reference  thereto,  and  such  act  applies  to  every 
detaU  of  such  commerce.  ' 

3.  Caiuuebs,  S  138* — when  schedules  of  rates  filed  with  Interstate 
Commerce  Commission  admissible  in  evidence.  In  an  action  to 
recover  for  goods  lost  by  a  carrier  In  Interstate  transportation,  the 
exclnsion  of  copies  of  the  schedules  of  rates  filed  with  the  Interstate 
Commerce  Commission  held  error,  for  the  reason  that  such  schedules 
are  expressly  made  competent  by  section  18  of  the  Interstate  Com- 
merce Act. 

4.  Appeal  and  ebbob,  S  1178*— fc/ien  defense  not  presented  to  trial 
court  not  considered  on  appeal.  In  an  action  without  a  Jury  to 
recover  for  goods  lost  in  interstate  transportation,  defendant  is  pre- 
cinct from  relying  In  defense  upon  the  fact  that  suit  was  not 
commenced  within  the  time  required  by  its  schedules  of  rates  when 
such  def^ise  was  not  made  in  the  trial  court,  as  such  point  cannot 
be  made  on  review  for  the  first  time. 

5.  Cabbibbs,  $166* — when  provision  in  hill  of  lading  limiting 
liability  vdHd,    An  agreement  in  a  bill  of  lading  for  interstate  trans- 


510  Appellate  Coubts  op  Illinois. 


The  People  t.  Western  Elec.  Ck>.,  195  IlL  App.  51<K 

portatlon  which  limits  the  liability  of  the  carrier  in  case  of  loH  to 
$10  per  htmdred  weight  of  the  goods  transported  nnder  the  hOl  of 
lading  is  valid. 


The  People  of  the  State  of  Dlinois,  Defendant  in  Error, 
v.  Western  Electric  Company,  Plaintiff  in  Error. 

Oen.  No.  20,736.    (Not  to  be  reported  in  fnU.) 

Error  to  the  County  Court  of  Cook  county;  the  Hon.  Johh  E. 
Owens,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Reversed.  Opinion  filed  December  8, 
1915. 

Statement  of  the  Case. 

Prosecutibn  by  the  People  of  the  State  of  Illinois 
against  the  Western  Electric  Company,  a  corporation, 
defendant,  by  which  defendant  was  charged  with 
violiation  of  Kurd's  Rev.  St.,  ch.  120,  sec.  24  (J.  &  A. 
If  9238)  in  that  it  failed,  refused  and  neglected  to  make 
out  and  file  a  statement  of  its  personal  property  as 
required  by  such  statute.  To  reverse  a  judgment  of 
conviction  imposing  a  fine  of  one  hundred  and  fifty 
dollars,  defendant  prosecutes  this  writ  of  error. 

Holt,  Cutting  &  Sidley,  for  plaintiff  in  error. 

Maclay  Hoyne  and  Hayden  N.  Bell,  for  defendant 
in  error ;  Francis  E.  Hinckley  and  Henby  A.  Bbbgeb, 
of  counsel. 

Mb.  Justice  O'Connob  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  Taxation,  9188* — when  Act  of  1898  construed  m  revM^ 
assesament  procedure.    The  Bevenne  Act  of  1806  (J.  &  A.  f  19616- 

*See  minol*  Not««  IHgMt,  Yds.  XI  to  XT,  and  CmniiUillTe  Qiiart«il7* 
topic  and  nectlon  number. 
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9676)  provides  for  an  entirely  new  system  of  assessment,  with  new 
modes  of  procedure  and  a  new  system  of  review,  and  as  to  that 
subject  is  practically  complete  in  itself,  constituting  an  entire  plan 
for  the  making  of  assessments. 

2.  Statutes,  S  148* — wTien  revision  operates  as  repeat  A  subse- 
quent statute  which  revises  the  whole  subject  of  a  former  act  and 
is  intended  as  a  substitute  for  it  operates  as  a  repeal  of  the  former, 
although  containing  no  express  words  of  repeaL 

S.  Taxation,  S665* — what  effect  of  Ad  of  1898  on  prior  acts. 
The  provision  of  Hurd's  Rev.  St.,  ch.  120,  sec.  24  (J.  &  A.  19238), 
that  one  failing  to  file  a  schedule  of  his  personal  property  for 
taxation  as  therein  required  shall  be  guilty  of  a  misdemeanor,  is 
.  r^>ealed  by  section  19  of  the  Act  of  1898  (J.  &  A.  f  9534),  providing 
that  in  sudh  case  the  assessor  shall  list  the  property  at  its  fair 
cash  value  and  shall  add  to  such  list  an  amount  equal  to  fifty  per 
cent  of  its  valuation. 


Ernst  E.  Lehmann^  Appellant,  v.  Wesley  ShimeaU  and 

John  W.  Dorgan,  Appellees. 

Gen.  No.  20,871.    (Not  to  be  reported  in  fnlL) 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon.  Jesse  A. 
Baldwin,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914,  Reversed  and  remanded.  Opinion  filed 
December  8,  1915.    Rehearing  denied  December  21,  1915. 

Statement  of  the  Case. 

Bill  by  Ernst  B.  Lehmann,  complainant,  against 
Wesley  ShimeaU  and  John  W.  Dorgan,  defendants,  in 
the  Circuit  Court  of  Cook  county,  praying  relief 
against  notes  alleged  to  be  usurious.  From  a  decree 
dissolving  a  preliminary  injunction  and  dismissing 
the  bill  for  want  of  equity,  complainant  appeals. 

Francis  W.  Walker  and  Charles  E.  Selleok,  for 
appellant. 

Jonas  0.  Hoover,  for  appellees. 

*8ee  niinols  Notos  Dl«eet,  Vols.  XI  to  XV,  and  CmnuIatlYe  Qnarftetlj*  Mme 
topic  and  section  number. 
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Mb.  Justice  O'Gonnob  delivered  tfie  opinion  of  the 
conrt 

Abstract  of  the  Decision. 

1.  ASPBAL  AND  EBBOB,  §  16* — when  right  of  appeal  from  order  does 
not  exist.  Since  the  right  to  appeal  is  entirely  statutory,  no  appeal 
lies  from  an  order  dissolving  an  injunction  under  section  123  of  tbe 
Practice  Act  (J.  &  A.  f  8661),  providing  for  appeals  fnmi  int^- 
locutory  decrees  granting  an  injunction,  overruling  a  motion  to  dis- 
solve, and  enlarging  the  scope  of  such  injunction. 

2.  Appeal  and  ebbob,  §270* — when  order  not  final  so  as  not  to 
authorize  appeal.  An  order  dissolving  a  preliminary  injunction  Is 
interlocutory  and  not  final,  and  therefore  no  appeal  will  lie  from 
such  order. 

3.  Appeal  and  ebbob,  S  1853* — when  appeal  l>ond  sufficient  in  farm. 
An  appeal  from  a  decree  dismissing  a  bill  is  properly  b^ore  the 
Appellate  Ck)urt  although  the  appeal  bond  recites  that  "Emst*'  E. 
Lehmann  is  principal,  while  in  the  condition  of  the  bond  appellant's 
name  Is  given  as  *'Emest"  E.  L^mann,  ''Ernst'*  and  "Emesf  being 
idem  sonans. 

4.  Usubt,  945* — when  hiU  sufficiently  alleges  usury.  An  allega- 
tion in  a  bill  alleging  that  the  notes  against  which  relief  is  sought 
were  given  for  double  the  amount  of  the  loan  alleges  that  the  notes 
were  usurious. 

5.  UsuBY,  S^* — when  reUef  wUl  he  granted  from  a  usurious 
transaction,  The  question  whether  a  loan^is  usurious  is  a  question 
of  fact,  and  in  determining  the  question  equity  will  look  at  the  sub- 
stance of  the  transaction,  disregarding  the  color  or  form  given  it  by 
the  parties,  and  will  not  permit  parties  to  evade  the  statute  by  any 
conceivable  scheme  or  expedient,  for  which  reason,  if  in  any  form  or 
shape  the  transaction  appears  to  be  usurious,  it  will  be  so  declared, 
and  the  proper  remedy  applied. 

6.  UsuBY,  §66* — when  relief  granted  in  equity.  In  equity  a 
complainant  praying  for  affirmative  relief  against  a  usurious  contract 
must  pay  the  amount  of  the  loan  with  legal  interest,  although  at  law 
the  whole  of  such  interest  is  in  such  case  forfeited. 

7.  Egunr,  §  52* — when  remedy  at  law  inadequate  so  as  to  gire 
equity  jurisdiction.  Although  in  an  action  at  law  between  the 
original  parties  to  a  note,  want  of  consideration  is  such  a  defense 
to  the  note  as  to  make  the  remedy  at  law  adequate,  yet  a  bill  ant- 
ing that  at  the  time  when  the  bill  was  filed  such  notes  were  not  yet 

*See  Ullnols  Notos  Digest,  Vols.  XI  to  XV,  and  CimioUitiTe  Qnarteriy, 
topic  and  Mctlcm  nomber. 
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doe,  and  that  the  holder  had  threatened  and  was  abont  to  dispose  of 
some  of  the  notes  against  wliich  relief  is  sought,  states  a  case  where 
soch  remedy  is  inadequate  save  in  a  court  of  equity,  for  the  reason 
that  the  defense  of  want  of  consideration  as  betwe^i  the  parties 
cannot  be  set  up  in  an  action  where  plaintiff  is  a  bona  fide  holder. 
&  Terdbb,  S20* — when  Wil  offering  to  pay  into  court  amount 
foumd  due  sufficient  tender.  An  averment  in  a  bill  seeking  relief 
agalDst  notea  alleged  to  be  osnrions,  which  alleges  that  complainant 
is  ready  and  willing  and  ofTers  to  pay  whatever  amoont  the  court 
may  find  to  be  due,  is  a  sofflcient  tender  of  such  amount  to  enable 
complainant  to  maintain  his  bill. 

9.  Equity,  S263* — when  supplemental  hUl  wiU  not  aid  original 
bill.  Where  a  bill  fails  to  state  grounds  for  relief  the  defect  cannot 
be  cured  by  a  supplemental  bill,  for  the  reason  that  the  office  of  a 
supplemental  bill  is  to  bring  before  the  court  matters  which  have 
taken  place  since  the  bill  was  filed* 

10.  iNJUNoneN,  S 13* — when  preliminary  injunction  toUl  issue  to 
prevent  disposal  of  usurious  notes.  A  bill  praying  relief  against 
usurious  notes  which  alleged  that  such  notes  were  not  yet  due  and 
that  defmdant  threatened  and  at  the  time  the  bill  was  filed  was 
about  to  dispose  of  some  of  the  notes,  and  in  which  a  sufficient  t^ider 
was  made  to  pay  the  amount  legally  due  on  the  notes  against  which 
relief  is  sought,  held  to  entitle  complainant  to  a  preliminary  injunc- 
tion. 

11.  Bqitrt,  {844* — when  Ml  should  not  he  dismissed  for  ^oant 
of  equity.  Where  a  bill,  with  Its  amendments  and  a  supplemental 
bill,  stated  grounds  for  r^ief  and  also  entitled  complainant  to  a  pre- 
liminary injunction,  a  decree  dissolving  such  injunction  and  dis- 
missing the  bill  for  want  of  equity  held  erroneous. 


First  National  Bank  of  Hayward,  Wisconsin,  Appellee, 
V.  W.  E.  Oeny  and  A.  R.  Krum,  Appellants. 

Gen.  No.  20,971. 

1.  CoNTiinjANCE,  S7* — when  ground  alleged  insufficient*  In  an 
action  on  a  promissory  note,  the  copy  of  the  instrument  attached  to 
plalntUTs  pleadings  showed  an  indorsement  as  stricken  out  Defend- 
ant's plea  alleged,  inter  alia,  that  the  indorser  in  question  was  the 
owner  of  the  note  and  plaintiff  was  merely  the  agent  and  trustee  of 
defendant.     The  note,  when  offered  in  evidence,  showed  that  the 


•See  miBola  Notes  Difeet,  Vole.  XI  to  XV.  «nd  Comolatlve  Quarterly,  eame 
topic  aad  eectlon  number. 
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indorsement  had  not  been  stricken  out  Defendant  mored  for  a 
continuance  on  the  ground  of  surprise,  which  motion  was  ortfroled. 
Held,  that  the  denial  of  the  motion  was  not  error. 

2.  Plbadinq,  S258* — when  amendment  after  verdM  properltf 
allowed.  In  an  action  on  a  promissory  note,  where  a  copy  of  the 
note  attached  to  plaintiffs  pleadings  showed  an  indorsement  as  haying 
been  strickm  out,  and  there  was  no  ayerm^it  of  an  indorsement,  bat 
the  note  when  offered  in  eyidence  showed  no  indorsement  strieken  out 
as  shown  by  such  copy,  whereupon  defendant  objected  to  the  admis- 
sion of  the  note  on  the  ground  of  yarlance,  an  amendment  showing 
that  the  note  had  been  indorsed,  deliyered  and  protested,  Aeld  prop- 
erly allowed  after  yerdict. 

S.  Appeal  and  ebbob,  iSSO* — when  objection  Hmiied  to  spectfic 
grounds.  The  statement  of  one  or  more  specific  grounds  of  obJectioD 
to  eyidence  is  a  waiyer  of  all  other  such  grounds,  for  the  reason 
that  such  an  objection  is  limited  to  the  grounds  specified  and  excludes 
others  not  specified. 

4.  Appeal  and  ebbob,  S  608*— 4o/^n  ohjeotion  to  admiaaion  of  evi- 
dence properly  overruled.  It  is  not  error  to  oyermle  an  obJectloD 
to  eyidmce  made  on  seyeral  grounds  where  one  of  the  grounds 
specified  is  untenable,  for  the  reason  that  the  court  is  not  bound  to 
separate  that  part  of  an  objection  which  is  tenable  from  that  which 
is  untenable. 

5.  EymENCE,  S 1S8* — when  notice  to  produce  notice  not  essentia 
The  contents  of  a  notice  seryed  by  one  party  upon  anoth^  may  be 
proyed  without  first  giying  notice  to  produce  the  original,  especially 
where  the  eyidence  shows  that  the  giying  of  such  notice  to  produce 
would  be  useless. 

6.  Bills  and  notes,  S  289* — when  evidence  of  service  of  notice  of 
protest  by  mail  sufficient.  In  an  action  against  an  indorser  of  a 
promissory  note,  an  objection  to  eyidence  of  notice  of  protest  sent 
to  defendant  held  properly  oyerruled,  although  no  demand  was  first 
made  on  defendant  to  produce  the  original  and  although  there  was 
eyidence  that  defendant  did  not  receiye  the  notice,  where  it  further 
appeared  that  the  notice  offered  in  eyidence  was  sent  by  mall 
addressed  to  defendant  at  a  place  where  he  had  be&n  in  biisinefia  tot 
ten  years  prior  to  the  commencement  of  the  action. 

7.  Pleading,  ilS2* — when  affidavit  of  merits  necessary.  In  an 
action  against  the  maker  and  one  indorser  of  a  promissory  note  where 
defendants  make  Joint  pleas  and  file  a  suffid^it  affidayit  of  merits 
therewith,  but  where  such  indorser  alone  files  a  further  plea  without 
filing  an  aflSdayit  of  merits  therewith,  an  order  striking  such  separate 
plea  held  not  erroneous  where  the  affidayit  filed  with  the  Joint  pleas 
does  not  specify  the  nature  of  the  defense  set  up  by  the  special  plea, 

*See  Illinois  No^  IHgett,  Vols.  XI  to  XV,  and  CnmoUitiTe  Qnnrterir.  MflM 
topic  and  scctlob  nomber. 
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as  in  such  case  there  is  no  compliance  with  the  requirement  of  Hard's 
Rev.  St.,  ch.  110,  sec.  55  (J.  &  A.  f  8502),  requiring  that  the  affidavit 
of  merits  shall  ^ecify  the  nature  of  the  defense. 

&  Appeal  and  ebrob,  9384* — when  objection  to  curaible  defect 
waived.  An  objection  to  an  order  striking  a  separate  plea  filed  by 
a  defendant  on  the  ground  that  plaintiffs  affidavit  of  dalm  is  defect- 
ive is  unavailable  on  review,  where  at  the  time  the  order  was 
entered  striking  such  plea  the  attention  of  the  trial  court  was  not 
directed  to  such  alleged  defect  in  the  affidavit,  especially  where 
such  defect  could  have  been  readily  cured  if  seasonably  objected  to. 

9l  Tbial,  S  104* — when  direction  of  verdict  proper  where  different 
verdict  would  he  set  aside.  It  is  not  error  to  refuse  a  peremptory 
instruction  in  favor  of  both  defendants  in  an  action  against  the 
maker  and  one  indorser  of  a  promissory  note  where  one  defendant 
has  no  defense  to  the  action. 

10.  Pleaoino,  S  28* — when  competency  of  evidence  not  affected  by 
failure  to  set  out  in  declaration.  In  an  action  on  a  promissory  note 
where  plaintiff  is  indorsee  for  value,  the  draft  with  which  plaintiff 
purchased  the  note  sued  on  is  competent,  although  not  set  out  in  the 
declaration. 

Appeal  from  the  Circuit  C!ourt  of  Cook  county;  the  Hon.  John 
Gibbons,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Affirmed.  Opinion  ffied  December  8, 
1915.    Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Lyman  M.  Paine,  for  appellants. 

Hugh  O'Neill,  for  appellee. 

Mb.  Justice  O'Connob  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  judgment  rendered  on  a 
promissory  note  in  favor  of  appellee,  hereinafter 
called  the  plaintiff,  and  against  appellants,  herein- 
after called  the  defendants.  The  note  was  for  $4,000, 
dated  December  10,  1911,  and  payable  one  year  after 
date  to  the  order  of  the  Western  Casket  &  Undertaking 
Company,  at  5  East  Randolph  street,  Chicago,  with  in- 
terest at  six  per  cent.  The  defendant  Gerry  was  the 
maker  of  the  note,  and  before  its  delivery  to  the  payee, 
it  was  indorsed  by  the  defendant  Krum.  Following  this, 

•See  miBoiA  Notes  DIffeet,  Vols.  XI  to  XV,  and  CmnoUitlve  Quarterly,  Mme 
teple  and  section  nomber. 
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it  was  also  indorsed  by  the  payee  and  by  the  Western 
Casket  Company.  Plaintiff  purchased  the  note  from 
the  Hibernian  Banking  Association  November  1^  1911, 
paying  the  face  value  and  accrued  interest  therefor. 
The  declaration  consisted  of  one  special  count  and 
the  common  counts.  The  special  count,  in  the  usual 
form,  alleged  that  after  the  note  was  made  it  was 
indorsed  by  the  defendant  Krum  and  delivered  to  the 
Western  Casket  &  Undertaking  Company,  and  there- 
after delivered  to  the  Hibernian  Banking  Associa- 
tion, and  then  to  the  plaintiff.  There  was  no  averment 
that  the  Casket  Company  had  indorsed  the  note.  Said 
count  further  averred  that  the  note,  when  it  became  due, 
was  presented  to  the  two  defendants  at  5  East  Ban- 
dolph  street  for  payment;  that  payment  was  refused. 
Attached  to  the  declaration  was  a  copy  of  the  note,  on 
which  the  indorsements  of  the  Western  Casket  & 
Undertaking  Company  and  the  Western  Casket  Com- 
pany were  stricken  out  in  red  ink.  There  was  an 
affidavit  of  claim  attached  to  the  declaration.  Both 
defendants  filed  the  general  issue  and  three  special 
pleas.  The  first  special  plea  averred  that  the  plain- 
tiff was  not  a  bona  fide  holder,  having  taken  the  note 
with  notice  and  knowledge  that  there  was  no  consid- 
eration. The  second  was  substantially  the  same,  but 
averred  in  addition  that  the  note  was  owned  by  the 
Western  Casket  &  Undertaking  Company,  and  held  by 
the  plaintiff  merely  as  agent  and  trustee.  The  third 
was  substantially  the  same  as  the  first,  and  in  addition 
averred  that  the  note  was  only  accommodation  paper, 
and  that  the  Western  Casket  &  Undertaking  Company 
had  paid  it.  The  fifth  plea,  a  separate  one  on  behalf 
of  Krum,  averred  that  no  notice  of  dishonor  of  pay- 
ment had  been  given  to  him,  and  further  that  the  note 
had  not  been  presented  for  payment  to  him.  Attached 
to  these  pleas  was  an  affidavit  of  merits  by  Gerry, 
stating  that  the  defendants  had  a  good  defense  upon 
the  merits  to  the  whole  of  the  demand ;  that  the  nature 
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of  the  defense  was  that  there  was  no  consideration; 
that  the  note  was  an  accommodation  one ;  and  that  the 
plaintiff  was  not  a  hona  fide  holder,  bnt  merely  an 
agent  of  the  payee.  This  was  dated  January  13, 1912. 
Issue  was  joined  on  all  of  the  pleas  except  the  special 
plea  of  Krum,  which,  on  February  1, 1913,  was  stricken 
from  the  files  for  failure  to  file  an  aflSdavit  of  merits, 
as  required  by  section  55,  ch.  110,  Rev.  St.  (J.  &  A. 
If  8592) ,  to  which  order  defendant  Krum  excepted. 

On  April  13, 1914,  the  case  came  on  for  trial  before 
a  judge  and  a  jury.  The  note  was  offered  in  evidence, 
and  it  appeared  that  none  of  the  indorsements  had 
been  stricken  out,  as  shown  by  the  copy  attached  to 
the  declaration.  Counsel  for  the  defendants  objected 
on  the  ground  that  there  was  a  variance  between  the 
said  copy  and  the  note  offered,  and  also  between  the 
allegations  of  the  declaration  and  the  note.  The 
objection  was  overruled.  The  defendants  then  moved 
for  a  continuance  on  the  ground  of  surprise,  which  the 
court  overruled.  After  verdict,  the  court  permitted  an 
amendment  to  the  declaration  showing  that  the  note 
had  been  indorsed,  delivered  and  protested.  The 
defendants  excepted.  They  now  argue  that  the  court 
committed  error  in  not  granting  a  con^tinuance.  In 
this  contention  we  cannot  concur,  for  it  is  apparent 
that  under  the  pleas  on  file  by  the  defendants,  they 
could  not  have  been  surprised  by  the  amendment 
allowed  by  the  law.  Our  statutes  permitting  amend- 
ments are  very  liberal,  the  purpose  being  that  cases 
should  be  decided  on  their  merits.  Section  1,  ch.  7, 
(J.  &  A.  ^  300)  and  section  39,  ch.  110,  Rev.  St.  (J.  &  A. 
j[  8576).  We  hold  that  the  court  conmiitted  no  error  in 
allowing  the  amendment. 

On  the  trial,  the  plaintiff  offered  a  notice  of  protest 
by  a  notary  public,  which  stated  that  the  notary,  at 
the  request  of  the  Continental  &  Commercial  National 
Bank,  went  with  the  original  instrument,  a  copy  of 
which  was  attached  to  the  protest,  to  the  office  of 
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Gerry,  at  5  East  Bandolph  street,  and  demanded  pay- 
ment; that  Oerry  was  not  there,  and  no  instructions 
were  left  with  anyone  to  pay  the  note.  The  protest 
farther  recites  the  mailing  of  notices  to  all  of  the 
parties,  including  the  defendants  Gerry  and  Krum, 
Krum's  being  mailed  in  care  of  the  First  National 
Bank.  Mr.  Bohlf ,  the  president  of  the  plaintiff  bank, 
testified  that  he  had  received  the  protest  above  men- 
tioned from  the  Continental  &  Commercial  National 
Bank  of  Chicago.  When  this  notice  of  protest  was 
offered,  the  defendants  objected  **  because  it  does  not 
describe  the  note  in  controversy,  and  does  not  describe 
the  residences  of  defendants  nor  their  usual  places  of 
business.  I  also  object  because  it  is  irrelevant, 
incompetent  and  immaterial  and  because  it  is  not  set 
up  in  the  declaration  and  does  not  tend  to  prove  any 
of  the  issues  in  the  case. '  * 

In  this  court,  counsel  argues  that  the  statute  mak- 
ing it  the  duty  of  notaries  to  protest  negotiable  instru- 
ments was  repealed  in  1907;  that  the  law  does  not 
authorize  a  notary  to  serve  a  notice  of  dishonor  any 
differently  than  if  the  same  were  served  by  any  other 
person;  and  that  the  notary's  certificate  of  protest  is 
not  evidence  of  that  fact  in  relation  to  inland  bills. 

It  clearly  appears  from  the  objections  above  quoted 
that  none  of  the  objections  which  he  now  urges  was 
called  to  the  attention  of  the  trial  judge.  It  is  a  rule 
of  universal  application  that  an  objection  is  limited 
to  the  grounds  specified,  and  does  not  cover  others  not 
specified.  Millers'  Nat.  Ins.  Co.  v.  Jackson  County 
Milling  Co.,  60  HI.  App.  224;  Hess  v.  Ferris,  57  DL 
App.  37.  The  statement  of  one  or  more  specific 
grounds  of  objection  to  the  introduction  of  evidence 
is  a  waiver  of  all  other  grounds  of  objection.  Ewen 
V.  WUbor,  208  HI.  492;  Garrick  v.  Chamberlain,  97  111. 
620.   In  the  Ewen  case,  supra,  the  court  said  (p.  502) : 

**The  note  had  been  protested,  And  when  it  was 
offered  the  plaintiff  also  offered  the  notary's  certificate 
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of  protest.  When  this  was  offered  appellant  *s  counsel 
said :  ^I  object  to  the  protest.  The  suit  is  not  against 
Warren  Ewen,  the  maker  of  the  note,  but  it  is  against 
the  guarantor,  and  the  protest  is  not  competent  evi- 
dence.' The  protest  was  attached  to  the  note  and  the 
note  was  offered  in  evidence  without  objection.  It  is 
now  sought  to  raise  the  question  that  the  protest  could 
only  be  proved  by  a  certified  copy  of  the  record 
required  by  the  statute  to  be  kept  by  notaries  in  such 
matters.  That  is  not  the  question  that  was  presented 
to  the  trial  court.  The  distinction  between  the  objec- 
tion to  evidence  because  of  its  competency  and  because 
of  its  sufficiency  is  well  defined.  Had  the  objection 
now  insisted  upon  been  urged  at  the  trial,  appellee 
could  doubtless  have  had  the  notary  make  the  cer- 
tificate it  is  now  said  was  necessary.  {Herrich  v.  Bald- 
win, 17  Minn.  209),  and  to  allow  appellant  to  urge  one 
objection  upon  the  trial  and  another  in  this  court  would 
be  to  place  appellee  at  an  unfair  advantage.  The 
objection  that  the  certificate  of  protest  related  to  mat- 
ter between  other  parties  than  those  to  the  suit,  and 
therefore  incompetent,  which  was  the  one  urged,  is 
not  within  the  contention  that  the  certificate  was  in- 
sufficient. Appellant  having  urged  the  single  and 
specific  objection,  thereby  waived  all  other  objections. 
Garrich  v.  Chamberlain,  97  HI.  620 ;  Walcott  v.  Gibhs, 
id.  118 ;  Newell  v.  Woolfolk,  91  Hun  211 ;  Lallman  v. 
Hovey,92\dL.^19y 

In  the  case  of  Coffen  Coal  <&  Copper  Co.  v.  Barry, 
56  111.  App.  587,  a  general  objection  was  made  to  the 
introduction  of  evidence,  the  precise  point  not  being 
called  to  the  attention  of  the  court.  Mr.  Justice  Boggs, 
in  delivering  the  opinion  of  the  court,  said  (p.  590) : 

**Had  proper  objection  been  made  so  that  the  court 
and  counsel  could  have  known  the  ground  thereof,  no 
doubt  such  action  would  have  been  taken  as  to  have 
removed  all  just  cause  of  complaint.  It  is  not  per- 
missible to  so  frame  an  objection  that  it  will  serve  to 
save  an  exception  for  the  action  of  a  court  of  review 
and  yet  conceal  the  real  complaint  from  the  trial 
court. ' ' 


520  Appellate  Ooxjbts  of  Illinois. 

First  Nat.  Bank  of  Hayward,  Wis.,  v.  Gerry  et  al.,  195  HL  App.  513. 

As  has  been  stated,  several  objections  were  nrged 
to  the  introduction  of  the  document,  one  being  that 
it  did  not  describe  the  note.  This  objection  was  clearly 
erroneous,  as  the  note,  with  all  indorsements,  was  set 
out  in  full. 

**If  an  objection  is  double,  and  one  of  the  grotmds 
assigned  is  untenable,  error  cannot  be  assigned  to  the 
overruling  of  the  objection.  No  duty  rests  on  the 
court  to  separate  that  part  of  the  objection  which  is 
tenable  from  that  which  is  not.  *  *  38  Cyc.  1390 ;  Camp- 
bell V.  Hughes,  155  Ala.  591. 

If  the  objections  now' urged  had  been  made  on  the 
trial,  they  could  have  been  readily  obviated  by  calling 
the  notary.  The  defendants  having  specked  the 
grounds  of  their  objection,  cannot  now  be  heard  to 
urge  other  and  different  grounds. 

Similar  evidence  was  held  competent  in  the  case  of 
Commonwealth  v.  King,  150  Mass.  221.  That  was  an 
indictment  against  King  for  running  a  steamboat  with- 
out a  license.  To  prove  the  location  of  the  place  in 
question,  a  map  of  the  State  of  Massachusetts  was 
introduced  in  evidence,  over  the  objection  of  the 
defendant.    The  court  said : 

^^If  this  was  a  map  of  the  towns  and  counties  of  the 
Commonwealth  pubUshed  by  authority  of  the  Legis- 
lature, *  *  *  it  was  some  evidence.  •  ♦  ♦  The  objection 
taken  in  argument  is  that  the  map  was  allowed  to 
prove  itself,  and  that  it  was  not  shown  to  have  been 
published  by  legislative  authority.  Whether  this  was 
a  genuine  map  *  *  *  as  it  purported  to  be,  was  a  pre- 
liminary fact,  of  which,  if  disputed,  some  evidence 
must  have  been  exhibited  to  the  court  before  the  map 
could  be  admitted  in  evidence ;  but  it  does  not  appear 
that  this  fact  was  disputed,  or  that  the  objection  to  the 
admission  of  the  map  was  taken  on  this  ground.  If 
such  an  objection  had  been  taken,  the  government 
might,  perhaps,  have  been  able  to  furnish  evidence  that 
the  map  was  what  it  purported  to  be.*'  See,  also,  2 
Jones  on  Evidence  (Horwitz  Ed.)  sec.  297,  and  5  Jones 
on  Evidence  (Horwitz  Ed.)  sec.  893. 
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Gounsel  also  complains  of  the  admission  of  a  notice 
sent  by  the  plaintiff  to  the  defendant  Krum,  advising 
him  that  the  note  had  not  been  paid.  The  witness 
testified  that  he  had  received  through  the  mail  from 
the  Continental  &  Commercial  National  Bank,  inclosed 
with  the  notice  of  protest  above  mentioned,  three 
copies  of  the  same,  and  that  he  mailed  one  of  them  to 
the  defendant  Krum,  217  South  Western  Avenue,  Chi- 
cago, Illinois.  It  was  objected  that  this  was  not  the 
best  evidence.  The  objection  was  overruled,  and  the 
witness  testified  that  he  sent  this  notice  of  protest  to 
the  defendant  Krum.  Defendant  complains  that  as  no 
notice  had  been  served  on  him  to  produce  the  original, 
secondary  evidence  was  not  admissible.  Defendant 
Krum  testified  that  he  never  received  the  notice,  so 
it  is  apparent  that  if  the  case  were  reversed  on  this 
ground,  the  serving  of  the  notice  would  be  a  useless 
thing.  Furthermore,  a  party  may  prove  the  contents 
of  a  notice  served  upon  the  opposite  party  without 
first  giving  notice  to  produce  the  original.  Brown  v. 
Booth,  66  HI.  419;  Prairie  State  Loan  S  Building 
Ass'n  V.  Oorrie,  64  111.  App.  325;  Eagle  Bank  v. 
Chapin,  3  Pick.  (Mass.)  180.  In  the  Chapin  case, 
supra,  it  was  held  that  the  contents  of  a  written  notice 
to  an  indorser  of  a  promissory  note  may  be  proved  by 
parole,  without  first  giving  notice  to  produce  such  writ- 
ing. Defendant  Krum  further  contends  that  his  ad- 
dress is  215  South  Western  avenue,  while  the  notice 
was  mailed  to  217  South  Western  avenue.  A  witness 
testified  on  behalf  of  the  plaintiff  that  he  had  examined 
the  records  in  the  map  department  of  the  city  hall 
of  Chicago,  and  that  the  place  of  business  of  Krum 
was  known  as  215-217  South  Western  avenue.  The 
defendant  Krum,  on  cross-examination,  testified  that 
he  had  been  in  business  at  215  South  Western  avenue 
for  nearly  ten  years,  as  president  and  treasurer  of  a 
factory.  He  described  the  building  and  surroundings, 
and  under  the  facts  we  have  no  doubt  that  the  mail- 
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ing  of  the  notice  to  the  address  as  stated  was  sufficient. 

Defendant  Krum  also  contends  that  the  court  erred 
in  striking  his  separate  plea  from  the  files:  First, 
because  it  was  in  compliance  with  section  55  of  the 
Practice  Act  (J.  &  A.  tF  8592) ;  and  second,  no  affidavit 
was  required  for  the  reason  that  the  affidavit  of  plain- 
tiff *s  claim  purported  to  be  made  before  a  notary  pub- 
lic in  Wisconsin,  and  that  the  court  will  not  presume 
that  such  a  notary  has  authority  to  administer  oaths, 
in  the  absence  of  a  certificate  by  said  notary,  or  some 
showing  to  that  effect.  If  an  affidavit  of  merits  was 
required,  t^e  one  filed  was  not  in  compliance  with 
section  55,  supra.  The  plea  averred  that  no  notice  of 
dishonor  by  nonpayment  of  the  note  was  given  to  him, 
and  that  the  note  was  never  presented  for  payment. 
The  affidavit  stated  that  the  note  was  given  without 
consideration,  and  that  the  plaintiff  was  not  a  bona 
fide  holder.  The  statute  requires  that  the  affidavit 
shall  specify  the  nature  of  the  defense.  This  the 
defendants  did,  as  to  all  pleas,  except  the  separate 
plea  of  Krum.    The  affidavit  was  clearly  insufficient. 

When  the  defendants  filed  the  affidavit  of  merits, 
which  was  good  except  as  to  the  last  plea,  they  did 
so  on  the  theory  that  the  affidavit  of  plaintiff's  claim 
was  sufficient,  and  when  the  court  struck  the  special 
plea  filed  by  defendant  Krum  from  the  record,  no 
point  was  made  that  the  affidavit  attached  to  plaintiff's 
claim  was  made  before  a  foreign  notary.  If  such 
complaint  had  been  made,  it  could  have  been  readily 
cured.  The  order  striking  the  plea  from  the  files  was 
made  February  1,  1913.  The  case  was  not  called  for 
trial  for  more  than  a  year  afterwards.  At  no  time 
was  the  court's  attention  called  to  any  insufficiency  in 
the  affidavit  attached  to  plaintiff's  claim.  It  appears 
to  have  been  first  raised  in  this  court.  Where  a  party 
takes  a  position  in  the  trial  court,  he  cannot,  after 
being  defeated,  shift  his  position  in  a  court  of  review. 
Especially  is  this  true  where  the  defect  could  have 
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been  easily  cured.  Courts  of  review  are  instituted 
for  the  purpose  of  correcting  errors  committed  by  the 
trial  courts,  and  as  the  point  was  not  called  to  the 
court's  attention,  it  cannot  now  be  made.  The  de- 
fendant Gerry  testified  that  he  signed  the  note,  as  did 
likewise  the  defendant  Krum,  and  it  was  practically 
conceded  on  the  oral  argument  that  Gerry  had  no 
defense.  No  testimony  was  offered  to  sustain  the  sec- 
ond, third  and  fourth  pleas,  whi6h  averred  that  there 
was  no  consideration ;  that  the  plaintiff  was  not  a  bona 
fide  holder,  and  that  the  note  had  been  paid. 

Complaint  is  made  as  to  the  giving  of  certain 
instructions  at  the  instance  of  the  plaintiff,  and  also 
the  refusal  of  the  court  to  give  a  peremptory  instruc- 
tion  for  both  defendants.  Counsel  concedes  that  the 
record  shows  no  defense  as  to  Gerry.  Manifestly, 
there  was  no  error  in  refusing  the  peremptory  instruc- 
tion, as  under  the  evidence  no  verdict  could  stand, 
except  one  for  the  plaintiff.  It  is  unnecessary  to  dis- 
cuss this  contention  further. 

Counsel  objects  to  the  introduction  of  the  draft  in 
evidence,  because  it  was  not  declared  on  in  the  decla- 
ration. This  suit  was  on  a  note.  The  defendants*  plea 
averred  that  no  consideration  was  given.  Plaintiff 
introduced  the  draft  with  which  he  purchased  the  note. 
It  is  elementary  that  the  evidence  need  not  be  set  out 
in  the  declaration. 

We  have  carefully  considered  all  the  other  reasons 
assigned  as  error,  and  hold  them  to  be  without  merit. 

There  being  no  substantial  error  in  the  record,  the 
judgment  of  the  Circuit  Court  will  be  aflSrmed. 

Affirmed. 
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Hay  C.  Delaney,  Appellant^  v.  McNeU  &  Higgins  Com- 
pany and  Charles  I.  Ross,  Trustee,  Appellees. 

Oen.  No.  20,980.    (Not  to  be  reported  in  fnlL) 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon.  Dkrib  IsL 
Sullivan,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Affirmed.  Opinion  filed  December  8, 
1915.  Rehearing  denied  December  21,  1915.  Certiorari  denied  by 
Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Bill  by  May  C.  t)elaney,  complainant,  against  Mc- 
Neil &  Higgins  Company,  a  corporation,  and  Charles 
I.  Boss,  tmstee,  defendants,  in  the  Superior  Court  of 
Cook  county,  praying  an  accounting.  From  a  decree 
dismissing  the  bill  for  want  of  equity  and  granting 
the  prayer  of  the  cross-bill,  complainant  appeals. 

The  facts  are  these:  May  C.  Delaney,  the  com- 
plainant, on  March  3,  1911,  acquired  a  grocery  and 
market  from  her  brother-in-law,  Patrick  J.  Delaney, 
a  brother  of  her  husband.  The  complainant 's  husband, 
George  M.  Delaney,  had  been  conducting  a  store  for 
a  number  of  years  prior  to  March  3,  1911,  and  pur- 
chased supplies  from  McNeil  &  Higgins  Company,  one 
of  the  defendants.  He  had  been  in  ill  health,  and  in 
order  to  convey  his  property  and  business  to  his  wife, 
without  going  through  the  Probate  Court,  he  trans- 
ferred them  to  his  brother,  Patrick  J.  Delaney,  and 
on  the  same  day,  March  3,  1911,  Patrick  J.  Delaney 
transferred,  through  proper  instruments  of  convey- 
ance, all  the  property  to  the  complainant.  At  the 
time  of  the  transfer,  George  M.  Delaney  was  indebted 
to  the  defendant  in  the  sum  of  $2,187.39.  A  few  days 
after  the  transfer,  complainant  began  to  conduct  the 
business,  and  on  March  9,  1911,  began  purchasing 
merchandise  from  the  defendant,  and  continued  so  to 
do  regularly  until  January,  1913.  About  March  9, 
1911,  a  representative  of  the  defendant  called  up  the 
complainant  on  the  telephone  at  her  place  of  busineas, 
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and  inquired  if  she  had  taken  over  her  husband's  busi- 
ness. He  testified  that  th^  person  answering  the 
telephone  stated  that  she  was  Mrs.  Delaney,  and  that 
she  had  taken  over  her  husband's  property  and  busi- 
ness. (Her  husband  died  June  11,  1911.)  She  then 
promised  to  pay  the  balance  due  from  her  husband 
to  the  defendant,  not  all  at  once,  but  some  every 
month,  and  that  she  would  send  a  check  in  a  short 
time.  Complainai^t  testified  that  she  never  talked  with 
the  witness  over  the  telephone  about  this  matter.  The 
witness  did  not  recognize  the  voice,  but  afterwards, 
having  met  the  complainant  several  times,  he  testified 
that  it  was  the  complainant  with  whom  he  talked  on 
the  telephone.  A  few  days  afterwards,  complainant 
sent  defendant  a  check  for  $500  on  account.  At  that 
time  she  had  purchased  but  $200  worth  of  merchandise 
from  the  defendant.  The  account  was  carried  on  the 
books  of  the  defendant  all  the  time  in  the  name  of 
complainant's  husband,  and  every  month  statements 
were  sent  to  her  showing  the  balance  due,  and  in  each 
statement  was  included  the  balance  due  from  her  hus- 
band. The  defendant  had  been  pressing  for  payment 
from  time  to  time,  and  on  January  15,  1913,  com- 
plainant went  to  defendant's  place  of  business,  and 
executed  a  note  for  $3,577,  due  ninety  days  after  date, 
with  interest  at  seven  per  cent.,  and  secured  the  same 
by  a  trust  deed  on  the  real  estate  in  question.  This 
amount  was  the  balance  due  at  that  date  for  all  goods 
purchased  by  complainant  or  her  husband  from  the 
defendant.  At  that  time  there  was  a  balance  due  on 
account  of  the  goods  purchased  by  the  complainant 
from  the  time  she  conducted  the  business,  in  excess 
of  what  she  had  paid,  of  $1,347.54.  Complainant  con- 
tends that  she  at  no  time  promised  to  pay  the  debt 
of  her  husband,  and  that  she  did  not  know  she  was 
signing  a  trust  deed  and  note,  but  thought  it  was  a 
schedule  of  her  assets;  that  the  note  and  trust  deed 
were  obtained  from  her  by  means  of  fraud  and  deceit. 
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On  October  23,  1913,  she  filed  her  bill  of  complamt 
in  the  Superior  Court  against  the  defendant  The  bill 
prayed  for  an  accounting,  alleging  that  she  had 
tendered  the  balance  due  defen<j[ant,  $1,347.54,  which 
was  refused,  and  asking  that  the  note  and  deed  be 
delivered  up  and  canceled.  The  defendant  answered, 
denying  fraud  and  deceit,  and  averring  that  all  matters 
were  fully  explained  to  and  understood  by  the  com- 
plainant. On  January  15,  1913,  the  defendant  filed 
a  cross-bill,  asking  that  the  mortgage  be  foreclosed. 

The  original  bill  came  on  for  hearing  before  the 
chancellor,  who  found  that  the  charge  of  fraud  and 
deceit  had  not  been  sustained;  that  the  equities  were 
with  the  defendant,  and  decreed  that  unless  the  amount 
due  the  defendant  on  the  note  was  paid  within  twenty 
days,  the  defendant  would  be  entitled  to  proceed  with 
the  hearing  on  its  cross-bill.  The  payment  not  having 
been  made,  evidence  was  heard  in  open  court  on  the 
cross-bill  and  answer. 

Oeobgb  V.  McIntybb,  for  appellant 

Matheb  &  HuTsoN,  for  appellees;  William  A. 
Sheehan,  of  counsel. 

Mr.  Justice  0  'Connor  delivered  the  opinion  of  the 
court. 


Abstract  of  the 

1.  Byidbivob,  5173* — when  telephone  conver$Qtioni  admkHbU, 
Telephone  conversations  held  between  a  witness  and  one  who  answen 
the  telephone  in  another's  place  of  business  are  competent  althongti 
the  voice  of  the  person  speaking  cannot  be  recognized  by  the  witneM, 
for  the  reason  that  one  who  places  himself  in  connection  with  the 
tel^hone  system  through  an  instrument  installed  in  his  place  of 
business  invites  communication  with  him  through  that  channel  in 
regard  to  his  business,  such  conversations  being  competent  on  the 
same  ground  as  interviews  between  a  customer  and  an  unknown 
clerk  in  charge  of  a  shop  in  regard  to  the  business  carried  on  theres. 

♦8e«  Illiiioia  Notei  DtvMt,  Vote.  XI  to  XV.  »nd  CimiolatlTe  Qowterlj, 
tople  and  lectloii  number. 
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Z  Fbauds,  8TATUTB  OF,  §2* — whcn  Statute  of  Frauds  not  appli- 
cable to  iuMtrument  in  writing.  Where  the  instrument  sought  to  be 
enforced  is  in  writing  the  Statute  of  Frauds  has  no  application, 
though  such  instrument  may  have  been  given  in  pursuance  of  an  oral 
agreement  to  pay  the  debt  of  another. 

8.  Fraud,  {115* — when  evidence  insufflcieni  to  eatabUah  fraud. 
In  a  bill  seeking  relief  against  a  note  and  trust  deed  on  the  ground 
of  fraud,  a  finding  that  there  was  no  fraud  held  sustained  by  the 
evidence. 

4.  Appeal  and  ebbob,  i  1895*— ic^^en  findings  of  ohanceUor  wUl 
not  be  disturbed.  Where  a  bill  seeks  relief  against  a  note  and  trust 
deed  on  the  ground  of  fraud  and  the  evidence  as  to  fraud  is  con- 
flicting, the  finding  of  the  chancellor,  after  seeing  and  hearing  the 
witnesses,  that  the  allegation  of  fraud  was  not  sustained  by  the 
evidence  will  not  be  set  aside  by  a  court  of  review  unless  manifestly 
against  the  weight  of  the  evidence. 

6.  Fraud,  i  112*— ««j0fc<eiioy  of  evidence  to  establish  fraud.  Where 
fraud  is  relied  on  it  must  be  proved  by  clear  and  convincing  evidence. 

0,    Fraud,  {87* — twt  presumed.    Fraud  is  never  presumed. 

7.  Caucbllation  of  instruments,  $37* — when  trust  deed  wiU 
not  be  canceled,  but  enforced  on  cross-biU.  Where  a  bill  sought 
cancellation  of  a  note  and  trust  deed  and  where  a  cross-bill  prayed 
the  enforcement  of  the  trust  deed,  a  decree  that  unless  complainant 
within  twenty  days  paid  the  amount  of  the  note  secured  by  the  trust 
deed  sought  to  be  enforced  defendant  might  go  to  hearing  on  its 
croes-bill,  held  not  Inequitable  although  the  debt  for  which  such  note 
was  glY&i  was  in  part  the  debt  of  another,  it  appearing  that  com- 
plainant had  received  a  gift  of  such  other  person's  business,  which 
she  thereafter  carried  on  for  her  own  benefit,  and  it  also  appearing 
that  in  consideration  of  executing  the  note  complainant  had  been 
givMi  further  time  in  which  to  make  payment,  and  that  further 
credit  had  also  been  extended  to  her  in  consideration  thereof. 


William  K.  Pattison,  Administrator,  Appellee,  y.  Chi- 
cago City  Railway  Company,  Appellant. 

Oen.  No.  21,017.    (Not  to  be  reported  in  fnlL) 

i^peal  from  the  Superior  Court  of  Cook  county ;  the  Hon.  Richard 
E.  BuRKR,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Affirmed.  Opinion  filed  December  8, 
1915.  Rehearing  denied  December  21,  1915.  Certiorari  denied  by 
Supreme  Court  (making  opinion  final). 

«8m  minols  Notes  Wgtwi,  Vols.  XI  to  XV,  and  CnmulatlTo  Quartorly,  Mune 
topic  and  lectloii  number. 
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Statement  of  the  Case. 

Action  by  William  K.  Pattison,  as  administrator  of 
the  estate  of  Andrew  Ziehler,  deceased,  plaintiff, 
against  the  Chicago  City  Railway  Company,  defendant, 
in  the  Superior  Court  of  Cook  county,  to  recover  for 
the  death  of  plaintiff's  intestate.  From  a  judgment 
for  plaintiff  for  $6,000,  defendant  appeals. 

The  facts  are  as  follows :  On  December  9, 1908,  the 
defendant  owned  and  operated  street  cars  on  State 
street,  Chicago.  State  street  extends  north  and 
south,  and  is  intersected  at  right  angles  by  13th  and 
14th  streets.  The  distance  between  these  two  last 
mentioned  streets  is  about  six  hundred  feet.  On  the 
east  side  of  State  street,  and  about  the  middle  of  the 
distance,  was  a  large  bam  of  the  Dixon  Transfer 
Company.  There  were  two  entrances  to  the  bam  from 
State  street.  The  company  was  engaged  in  the  team- 
ing business,  and  had  about  two  hundred  wagons  and 
teams.  In  front  of  the  entrance  to  the  bam  on  the 
east  side  of  the  street  was  an  electric  arc  light.  This 
entrance  was  about  three  hundred  feet  from  13th 
street  and  the  same  distance  from  14th  street.  There 
was  a  similar  light  almost  immediately  west  on  the 
west  side  of  State  street.  It  was  the  custom  of 
the  Dixon  Company  to  have  a  watchman  or  flagman, 
in  the  evening,  in  front  of  the  bam  entrance  and  near 
the  street  car  tracks,  to  signal  the  motormen  and  the 
drivers  of  the  teams,  so  as  to  prevent  collisions.  The 
flagman  usually  had  a  lighted  lantern  in  his  hand,  but 
there  was  some  evidence  that  the  signals  were  some- 
times given  by  the  flagman  waving  his  hand  only.  This 
custom  was  known  to  the  drivers  of  the  teams  and 
to  the  street  car  men  operating  cars  on  State  street, 
and  had  been  in  effect  for  a  considerable  period  of 
time.  During  that  season  of  the  year,  shortly  before 
the  holidays,  teams  would  come  into  the  bam  from 
the  day's  work  until  after  ten  o'clock  at  night    On 
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the  day  in  question,  plaintiff  *8  intestate,  Ziehler,  to- 
gether with  two  other  teamsters  of  the  Dixon  Com- 
pany, were  hauling  for  Butler  Brothers,  located  near 
Canal  and  Randolph  streets.  Each  of  the  three  had  a 
team  and  wagon.  Two  of  the  wagons  were  loaded  at 
Butler  Brothers,  and  the  three  started,  about  nine 
o^clock,  for  the  bam,  driving  south  on  State  street. 
As  they  reached  about  13th  street,  plaintiff's  intestate 
was  in  the  lead,  but  at  this  point  one  of  the  other 
drivers,  who  did  not  have  any  load,  drove  ahead  of  him. 
They  were  all  on  the  west  side  of  the  street.  When 
the  driver  without  a  load  was  about  opposite  the  barn, 
he  was  signaled  by  the  flagman  to  drive  to  the  bam, 
which  he  did.  Plaintiff's  intestate  and  the  other 
driver  waited  on  the  west  side  of  the  street  for  their 
signal.  The  first  team  had  gone  into  the  barn,  when 
the  flagman  signaled  plaintiff's  intestate  to  come  to  the 
bam,  and  at  the  same  time  signaled  the  motorman, 
who  was  coming  north  on  the  east  track,  to  stop  the 
car.  The  night  was  bright  and  a  street  car  or  team 
could  be  seen  for  about  two  blocks.  As  plaintiff's 
intestate  drove  east  across  the  tracks,  the  car  struck 
the  rear  wheel,  throwing  the  wagon  around  to  the 
north,  and  the  plaintiff's  intestate  was  thrown  off  on 
the  pavement.  The  car  ran  some  distance  beyond  the 
wagon  and  came  to  a  stop.  The  injured  man  was 
pl€tced  on  the  platform  of  another  car  coming  from 
the  south  and  was  taken  to  a  hospital,  where  he  died 
ten  days  later  as  a  result  of  the  injury. 

There  was  considerable  dispute  as  to  the  location 
of  the  car  and  the  wagon  at  the  time  the  signal  was 
given  by  the  flagman,  some  stating  the  car  was  near 
14th  street,  which  would  be  about  three  hundred  feet 
south  of  where  the  flagman  stood,  and  others  placing 
it  at  a  distance  further  north.  There  was  also  some 
conflict  as  to  whether  the  flagman  had  a  lantern  in 
his  hand,  but  there  is  no  dispute  that  if  he  did  have 
such  a  lantern,  it  was  not  lighted,  it  having  acci- 
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dentally  gone  out,  and  that  the  signal  was  either  given 
by  his  hand  or  by  swinging  the  nnlighted  lantern.  The 
motorman  testified  that  he  saw  the  signal^  but  thon^t 
it  was  someone  who  wanted  to  board  the  car  as  a 
passenger,  and  he  paid  no  attention  to  the  signaL  The 
flagman  had  to  jump  off  the  track  to  escape  being 
struck  with  the  car,  as  he  testified  no  effort  was  made 
to  stop  it.  The  motorman  testified  that  the  team 
driven  by  plaintiff's  intestate  came  from  behind  a 
southbound  car  on  the  west  track,  and  that  he  did  not 
see  the  team  until  it  was  too  late.  Other  witnesses 
testified  that  there  was  no.  otl^er  car  in  the  vicinityy 
but  that  a  car  had  proceeded  south  some  time  before. 
The  deceased  was  a  man  thirty-seven  years  of  age, 
weighed  about  225  pounds,  and  was  strong  and  healthy. 
The  court  refused  an  instruction  requested  by 
defendant  which  told  the  jury  that  the  defendant  had 
a  superior  right  of  way  over  persons  and  wagons  in 
the  portion  of  the  street  occupied  by  its  tracks,  except 
at  street  intersections,  having  due  regard  to  the  rights 
and  safety  of  persons  in  the  street;  that  it  was  the 
duty  of  persons  driving  teams  to  recognize  this  right, 
'^and  when  crossing  the  tracks,  to  do  so  in  a  maimer 
not  to  obstruct  or  delay  the  same/'  and  that  if  the 
jury  believed  from  the  evidence  that  the  deceased, 
at  the  time  in  question,  failed  to  recognize  such  supe- 
rior right  of  way,  **but,  on  the  contrary,  negligently 
attempted  to  cross  the  tracks,  in  front  of  the  street 
car,  without  due  regard  to  its  superior  right  of  way, 
and  thereby  caused  or  proximately  contributed  to 
cause  the  collision,  then  the  plaintiff  cannot  recover  in 
this  case.'* 

Frank  L.  Kriete  and  Watson  J.  Ferry,  for  appel- 
lant; W.  W.  GuRLBY  and  J.  E.  Guilliams,  of  counsel 

Pattison  &  Shaw  and  Gorman,  Pollocks,  Sullivan 
&  Livingston,  for  appellee. 
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Mb.  Jx78Tic&  O'Connob  delivered  the  opimon  of  the 
court 

Abstract^of  the  DedsioxL 

1.  NnuoKNCE,  $191* — whether  contributory  negUgence  quesiUm 
for  fury  or  court.  Although  as  a  general  proposition  the  question  of 
contributory  negligence  is  one  of  fact  for  the  Jury,  yet  Where  the 
inference  of  negligence  necessarily  results  from  the  evidence  the 
question  becomes  one  of  law  for  the  court 

Z  Stbebt  bailboads,  S  135* — when  contributory  negligence  gtiet • 
tion  for  fury.  In  an  action  to  recover  for  the  death  of  plaintilTs 
intestate  as  a  result  of  a  collision  between  the  team  driven  by 
deceased  and  an  electric  car  alleged  to  have  be^i  negligently  operated 
by  defendant's  motorman,  the  question  whether  deceased  was  guilty 
of  contributory  negligence  held  properly  submitted  to  the  Jury  under 
the  evidence. 

3.  Stbebt  bailboads,  { 141* — when  instruction  en  negligence  prop- 
erly refused  as  too  broad.  In  an  action  to  recover  for  the  death  of 
plaintiff's  intestate  as  a  result  of  a  collision  between  the  wagon 
deceased  was  driving  and  an  electric  car  alleged  to  have  been  negli- 
gently operated  by  defendant's  motorman,  held  not  error  to  refuse  an 
instruction  which,  in  effect,  told  the  Jury  that  the  car  had  the 
superior  ri^t  of  way ;  and  deceased's  failure  to  recognize  such  right 
of  way  by  crossing  in  front  of  the  car  would  preclude  recovery  if 
sudi  failure  caused  or  proximately  contributed  to  the  injury,  for  the 
reason  that  as  framed  the  instruction  was  too  broad,  implying  that 
sudi  conduct  of  deceased  was  to  be  deemed  negligence,  whereas  such 
Instruction  should  have  been  so  framed  as  to  tell  the  Jury  that  in 
case  deceased  failed  to  use  due  care  not  to  obstruct  or  dday  the 
car,  plaintiff  could  not  recover. 


George  Schmidt,  Appellee,  y.  Paul  W.  Cooper 

(Impleaded),  Appellant 

In  the  Hatter  of  the  Appeal  of  Panl  W.  Cooper. 

Gen.  No.  21,749. 

1«  Dbpositiqnb,  i  2* — when  master  taking  proof  acts  as  examiner, 
A  person  holding  the  office  of  master  in  chancery  who  is  appointed 
by  order  of  a  court  to  take  evidence  in  a  proceeding,  acts  under 

•See  mtiiole  Notes  DiBeet,  Vela.  XI  te  XT,  And  CimiiihitiTe  Qiwrterly,  Mune 
tople  and  eeetlon  number.         « 
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such  order  merely  as  a  coimnlBsioner  or  examiner  under  Hard's  Rer. 
St,  ch.  51,  sec.  24  (J.  &  A.  V  5541),  providing  for  taking  depositions 
In  a  chancery  suit,  and  does  not  act  thereunder  as  a  master  in 
chancery  under  Hurd's  Rev.  St..  ch.  90  (J.  &  A.  ff 7364-7376),  for 
which  reason  it  is  immaterial  that  at  the  time  such  order  was 
entered  Issues  had  not  been  Joined,  nor  any  order  of  referoice  made 

2.  DxposinoifB,  (2* — when  order  of  court  not  necessary.  Under 
Hurd's  Rev.  St.,  ch.  51,  sec.  24"^  (J.  &  A.  f  5541),  the  complainant 
in  a  bill  is  authorized  to  take  depositions  to  substantiate  its  aver- 
ments before  Issues  are  Joined,  and  without  an  order  of  court 
adjudging  a  necessity  for  so  doing,  and  depositions  so  takoi  are  In 
the  nature  of  d^;)ositlons  de  bene  esse, 

8.  WiTNBSSBS,  {200* — when  witness  compeUed  to  testify  hefort 
commissioner,  A  complainant  may,  on  filing  his  bill,  ^mpel  a  wit- 
ness to  testify  before  a  commissioner  appointed  by  the  court  under 
Hurd's  Rev.  St,  ch.  51,  sec.  24  (J.  &  A.  1(5541),  without  an  order 
of  necessity  or  any  showing  of  necessity  other  ttian  that  contained 
in  the  averments  of  the  bill. 

4.  Depositions,  $9*— -u^Aen  scope  of  ewaminaiion  confined  to 
averments  of  bill.  In  taking  the  deposition  of  a  witness  in  a  chancery 
cause  under  an  order  of  court  entered  in  pursuance  of  Hurd's  Be?. 
St,  ch.  51,  sec  24  (J.  &  A.  115541),  the  examination  of  the  witness 
must  be  confined  to  the  averments  of  the  bill,  where  sudi  deposition 
is  taken  before  Issues  are  Joined. 

5.  Witnesses,  $202* — when  court  of  chancery  has  power  to 
punish.  A  court  of  chancery  has  inherent  power  to  punish  as  for 
contempt  any  witness  who  refuses  to  obey  an  order  of  court 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon.  Jbssi  A. 
Bau)win,  Judge,  presiding.  •  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1915.  Affirmed.  Opinion  filed  December  8, 
1915.    Rehearing  denied  December  21,  1915. 

Bbukdage,  Landon  &  Holt,  for  appellant;  Bobbbt 
N.  Holt,  of  counsel. 

Helmeb,  Moitlton,  Whitman  &  Whitman,  for 
appellee ;  Lloyd  C.  Whitman  and  Roland  D.  Whitman, 
of  counsel. 

Mb.  Justiob  O'Connob  delivered  the  opinion  of  the 
court. 

*See  nilnolfl  Notes  Divest,  Volf.  XI  to  XF,  and  CanmlatlTe  QoaficilF*  sum 
topic  and  sectloii  number. 


Chicago— FiBST  District — Decembeb,  1915,     533 

Schmidt  V.  CJooper,  195  111.  App.  531. 

This  is  an  appeal  by  Paul  W.  Cooper  from  an  order 
entered  April  30,  1915,  adjudging  him  guilty  of  con- 
tempt of  court  for  failing  to  be  sworn  and  give  testi- 
mony before  a  master  in  chancery,  acting  as  a 
commissioner  in  taking  depositions,  as  provided  in 
section  24,  cIl  51,  Eev.  St.  ( J.  &  A.  TJ  5541),  and  com- 
mitting him  to  the  county  jail  until  he  should  comply 
with  the  order  of  the  court. 

The  facts  are  these:  March  27,  1915,  George 
Schmidt,  appellee,  filed  a  bill  of  complaint  against 
Paul  W.  Cooper,  et  aU,  touching  the  question  of  the 
ownership  of  fifty  shares  of  the  capital  stock  of  the 
Biverview  Park  Company,  a  corporation,  and  pray- 
ing, in  substance,  that  the  defendants  be  restrained 
pendente  lite  from  selling,  transferring  or  incumber- 
ing twenty-five  of  such  shares,  and  that  the  pretended 
sale  and  assignment  of  said  fifty  shares,  in  so  far  as 
it  affected  twenty-five  shares  of  such  stock,  be  held  to 
be  null  and  void,  and  that  upon  a  final  hearing,  the 
injunction  be  made  perpetual,  and  for  general  relief. 
Upon  the  filing  of  the  bill,  summons  was  issued 
returnable  to  the  May  term  of  the  Circuit  Court. 
Cooper  was  served  March  29,  1915.  March  31,  1915, 
Schmidt  caused  written  notice  to  be  served  on  all  of 
the  defendants  that  on  April  7,  1915,  he  would  pro- 
ceed before  Roswell  B.  Mason,  a  master  in  chancery 
of  the  Circuit  Court,  to  take  the  depositions  of  said 
Cooper  and  other  witnesses.  Proof  of  the  service  of 
said  notice  was  made  to  the  master  on  the  same  date, 
and  he  thereupon  issued  a  subpoena  in  the  usual  form 
to  said  Cooper,  commanding  him  to  appear  before  the 
master  at  ten  o'clock  a.  m.  on  April  7,  1915.  At  the 
time  mentioned,  Schmidt  and  his  counsel  appeared 
before  the  master.  Cooper  did  not  appear,  whereupon, 
at  the  request  of  Schmidt,  the  master  certified  the  facts 
to  the  court  together  with  all  documents.  The  parties 
appeared  before  the  court  and  Schmidt  presented  the 
record  of  the  proceedings  before  the  master,  and  asked 
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for  an  order  requiring  Cooper  to  appear  before  the 
master  and  give  testimony,  and  that  clerk  of  the  court 
issue  a  subpoena  on  Cooper.  After  delays  and  after 
argument  of  counsel,  representing  both  parties,  the 
court,  on  April  21,  1915,  entered  an  order  finding  the 
facts  as  shown  by  the  record  made  by  the  master,  and 
ordered  that  Cooper  appear  before  the  master  on  April 
26, 1915,  at  ten  o^clock  a.  m.,  and  that  he  be  sworn  and 
testify  on  behalf  of  the  complainant;  that  the  clerk 
of  the  court  issue  a  subpoena  commanding  Cooper  to 
so  appear.  A  certified  copy  of  this  order  and  the 
subpoena  of  the  clerk  were  served  personally  on 
Cooper  the  same  day. 

April  26,  1915,  the  matter  came  on  for  hearing 
before  the  master.  Cooper  did  not  appear,  but  was 
represented  by  his  solicitor,  who  stated  Cooper's 
position  to  be  that  the  summons  in  the  case  was  return- 
able to  the  May  term;  that  some  of  the  defendants 
had  entered  their  appearance  and  filed  demurrers 
which  were  undisposed  of,  although  the  defendants 
were  willing  to  proceed  with  the  argument  before  the 
court ;  that  the  proceeding  then  before  the  master  was 
brought  under  the  statute  which  provides  that  a  party 
may,  when  necessary,  take  certain  depositions  before 
the  issues  are  formed  in  a  case;  that  there  was  no 
power  under  the  statute,  as  he  construed  it,  which 
authorized  the  court  to  compel  a  witness  to  appear 
and  give  testimony,  but  that  the  same  could  be  done 
only  by  consent,^nd  not  by  compulsion ;  that  the  case, 
as  yet,  had  not  been  referred  to  the  master,  and  under 
the  law  this  could  not  be  done  until  the  issues  were 
formed;  that  no  evidence  could  be  taken  until  issues 
were  formed ;  that  the  only  way  Cooper  could  test  his 
rights  in  the  premises  was  to  refuse  to  obey  the  order 
of  court,  and  refuse  to  appear  and  testify;  that 
Cooper  had  the  greatest  respect  for  the  master  and 
for  the  court,  but  for  the  reasons  above  mentioned, 
he  would  not  appear.    The  master  certified  the  pro- 
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ceedings  to  the  court,  showing,  among  other  things, 
Cooper's  position  as  stated  by  his  counsel. 

On  April  27,  1915,  the  matter  came  on  for  hearing 
before  the  court,  and  an  order  was  entered  finding, 
among  other  things,  the  proceedings  which  had  taken 
place  before  the  master,  and  it  was  ordered  that 
Cooper  show  cause,  by  April  30th,  why  he  should  not 
be  attached  for  contempt  of  court  for  failure  to  appear 
before  the  master  on  April  26, 1915,  as  ordered  by  the 
court. 

Cooper  filed  an  answer  which  was  supported  by  an 
affidavit  of  his  counsel.  They  both  set  up  Cooper's 
position,  which  was  ^substantially  the  same  as  that 
taken  by  him  before  the  master,  as  above  set  forth, 
and  an  additional  objection  was  made  that  as  the 
issues  were  not  formed,  it  could  not  be  known  what 
evidence  would  be  competent,  and  therefore  he  could 
not  make  proper  objections  so  as  to  prevent  a  prying 
into  his  personal  affairs,  which  would  thereby  be  dis- 
closed to  persons  who  were  extremely  hostile  to  him, 
and  that  he  could  not  be  compelled  to  testify,  as  there 
was  no  law,  statutory  or  common,  which  authorized 
such  procedure. 

Cooper  also  personally  appeared  in  court  at  the  time 
of  the  filing  of  his  answer.  Thereupon  the  court  heard 
the  matter  and  entered  an  order  on  the  same  date, 
and  found  all  of  the  facts  that  had  theretofore  taken 
place  before  the  court  and  the  master,  adjudged 
Cooper  guilty  ofc  contempt  of  court,  and  ordered  that 
he  be  committed.  From  this  order,  the  present  appeal 
is  taken. 

It  is  conceded  that  if  the  court  had  the  power  to 
enter  the  order  in  question,  that  all  the  proceedings 
taken  before  the  master  and  the  court  were  regular. 
No  point  is  made  that  the  bill  does  not  state  a  cause 
of  action.  The  question,  therefore,  that  is  squarely 
presented,  is,  can  the  court,  under  the  facts  of  this 
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case,  compel  Cooper  to  testify  before  a  commissioner 
on  behalf  of  the  complainant? 

The  contention  of  appellee  is  that  the  authority  for 
the  order  finding  appellant  in  contempt  is  based  npon 
section  24,  ch.  51,  Bev.  St.  (J.  &  A.  If  5541),  and  the 
inherent  power  of  a  court  of  chancery  to  enforce  the 
attendance  of  witnesses  thereunder. 

Appellee's  position  is  that  where  a  bill  is  filed  which 
prima  facie  states  a  cause  of  action,  the  complainant 
has  the  right  to  have  depositions  taken  to  support  the 
allegations  of  the  bill,  without  any  order  of  court, 
upon  giving  the  notice  required  in  section  24,  supra, 
without  issue  being  joined,  and  against  the  objection 
of  the  witness. 

On  the  other  hand,  appellant  contends  that  as  sec- 
tion 36,  di.  51,  Eev.  St.  (J.  &  A.  If  5553)  has  been 
declared  unconstitutional,  no  deposition  can  be  taken 
before  issue  joined  without  the  consent  of  the  witness. 
He  further  contends  that  the  matter  was  not  properly 
before  the  master,  the  cause  not  Jiaving  been  referred; 
that  it  could  not  be  referred,  as  it  was  Hot  at  issue. 

The  general  mode  of  examining  witnesses  in  equity, 
formerly,  was  by  interrogatories  in  writing,  conducted 
before  an  examiner.  The  witness  did  not  testify  viva 
voce  in  open  court  as  at  law.  1  Daniell  's  Chancery  PL 
&  Pr.  (5th  Am.  Ed.)  ^920;  3  Greenl.  Ev.,  sec.  312; 
White  V.  Toledo,  St.  L.  S  K.  C.  R.  R.  Co.,  79  Fed,  133; 
McClay  v.  Norris,  9  111.  370.  The  common-law  courts 
had  no  power  to  procure  testimony  by  deposition. 
Una  V.  Dodd,  38  N.  J.  Eq.  460 ;  AmOry  v.  Fellowes,  5 
Mass.  219.  Before  a  deposition  de  bene  esse  could  be 
taken  under  the  early  practice  of  the  court  of  chancery 
in  England,  it  was  necessary,  in  every  instance,  to 
apply  to  the  court  and  support  the  same  by  petition 
or  affidavit,  showing  that  the  witness  whose  deposition 
was  sought  was  above  the  age  of  seventy  years, 
dangerously  ill,  about  to  go  abroad,  or  in  other  cases 
which  come  within  the  same  principle.    If  the  court 
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was  satisfied  with  the  showing,  an  order  was  entered 
granting  leave.  This  might  be  done  even  before 
appearance  of  the  defendant.  The  examination  was 
only  a  provisional  measure  to  guard  against  the  loss 
of  important  evidence  before  the  cause  was  ripe  for 
a  regular  examination,  and  the  deposition,  when  so 
taken,  could  not  be  used  without  an  order  of  court. 
1  Danieirs  Chancery  PI.  &  Pr.  (5th  Am.  Ed.)  •934- 
•940.  This  procedure  has  been  greatly  modified  by 
the  statutes  of  the  several  States.  It  is  not  necessary, 
in  this  State,  to  obtain  leave  of  court  to  take  the 
depositioiL  of  a  witness  in  a  chancery  proceeding. 
Section  24,  ch.  51,  Rev.  St.  (J.  &  A.  If  5541) ;  Boyle  v. 
Wiley,  15  HI.  576;  Sprovle  v.  Samuel,  5  HI.  136.  And 
it  is  now  permissible  to  introduce  oral  testimony. 
Section  38,  ch.  51,  Eev.  St.  (J.  &  A.  fl  5555). 

Section  24  (J.  &  A.  If  5541),  siipra,  enacted  in  1845,  is 
as  follows : 

**When  the  testimony  of  any  witness,  residing  or 
being  within  this  State,  shall  be  necessary  in  any  suit 
in  chancery  in  this  State,  the  party  wishing  to  use  the 
same  may  cause  the  deposition  of  such  witness  to  be 
taken  before  any  judge,  justice  of  the  peace,  clerk  of 
a  court,  master  in  chancery  or  notary  public,  without 
a  commission  or  filing  interrogations  for  such  pur- 
pose, on  giving  to  the  adverse  party  or  his  attorney 
ten  days'  notice  of  the  time  and  place  of  taking  the 
same,  and  one  day  in  addition  thereto  (Sundays  in- 
clusive) for  every  fifty  miles'  travel  from  the  place 
of  holding  the  court  to  the  place  where  such  deposi- 
tion is  to  be  taken.  If  the  party  entitled  to  notice  and 
his  attorney  resides  in  the  county  where  the  deposi- 
tion is  to  be  taken,  five  days'  notice  shall  be  suflScient." 

Section- 36,  ch.  51  (J.  &  A.  ^[5553)  provides  that  any 
commissioner  taking  a  deposition  where  a  witness  who 
has  been  subpoenaed  refuses  to  respond,  may  make  a 
report  of  the  same  to  the  clerk  of  the  Circuit  Court, 
''and  thereupon,  attachment  shall  issue,  out  of  said 
court  against  such  offending  witness,  returnable  forth- 


538  Appellate  Courts  of  Illinois. 

Schmidt  V.  Cooper,  195  lU.  App.  531. 

with,  before  the  Circuit  Court  of  such  county  •  •  • 
who  shall  hear  and  determine  the  matter  in  a  sum-' 
mary  way;''  and  if  the  court  finds  that  the  refusal 
of  the  witness  was  wilful  and  without  excuse,  the  wit- 
ness may  be  punished  accordingly.  Our  Supreme 
Court,  in  passing  on  this  section,  in  the  case  of 
Mclntyre  v.  People,  227  111.  26,  said  (p.  28) : 

''So  much  of  it  as  authorized  the  circuit  court  or 
circuit  judge  to  punish  in  a  summary  manner,  by  fine 
or  imprisonment,  a  person  who  refuses  to  obey  the 
subpoena  of  a  notary  public  to  appear  and  have  his 
deposition  taken  or  subscribe  his  name  to  his  deposi- 
tion in  a  case  pending  before  a  court  in  another  State 
(Kansas)  was  unconstitutional,  as  contrary  to  section 
9  of  article  2  of  our  constitution/'  Citing  Puterbaugh 
V.  Smith,  131  HI.  199. 

Appellant's  contention  is  that  the  court  has  no 
power,  except  by  consent  of  the  parties,  to  make  an 
order  of  reference  of  a  cause  until  the  same  is  at  issue, 
and  that  as  the  case  at  bar  was  not  at  issue,  no  order 
of  reference  could  be  entered;  that,  therefore,  the 
matter  was  not  properly  before  the  master,  and 
the  proceedings  were  void.  This  contention  is 
not  applicable  to  the  facts  in  the  case.  There  is 
no  contention  that  the  case  was  referred  to  Mason 
as  a  master.  In  this  case,  Mason  is  not  exercis- 
ing the  power  of  a  master  in  chancery,  as  authorized 
in  chapter  90,  Rev.  St.  (J.  &  A.  H  7364-7376),  but  is 
acting  simply  as  a  commissioner  or  examiner  under 
said  section  24,  just  as  a  justice  of  the  peace  or  notary 
public  would  act  under  the  same  section. 

Appellant's  position  in  the  lower  court  was  as  above 
stated.  In  this  court,  he  now  urges  an  additional 
ground,  viz.,  that  appellee  made  no  showing  of  neces- 
sity, as  required  by  said  section  24.  This  is  urged 
for  the  first  time  in  this  court,  and  under  a  long  line 
of  decisions  of  the  Supreme  Court  of  this  State,  the 
point  was  waived.    In  view,  however,  of  the  fact  that 
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the  point  has  been  argued  by  both  sides  in  the  printed 
briefs  and  on  the  oral  argument,  we  will  consider  it 

In  the  case  of  Doyle  v.  Wiley,  15  HI,  576,  the  court 
was  considering  the  admissibility  of  depositions  taken 
in  a  suit  in  chancery  where,  after  they  were  taken,  the 
bill  was  dismissed  and  a  supplemental  bill  filed,  the 
parties  and  issues  being  the  same.  The  court  there 
said  (p.  577) : 

'  ^  The  argument  is,  that  at  the  time  the  depositions 
were  taken,  there  was  no  issue  to  which  they  could 
apply.  That  as  there  was  nothing  yet  to  prove,  the 
depositions  were  entirely  irrelevant.  That  as  the  testi- 
mony was  not  relevant  to  any  issue  in  the  suit,  per- 
jury could  not  be  assigned  upon  it,  and  hence  it  lacks 
one  of  the  important  safeguards  against  perjury,  to 
which  the  party  was  entitled. 

There  was  certainly  no  issue  formed  at  the  time 
the  depositions  were  taken,  but  it  does  not  follow  that 
the  depositions  were  necessarily  irrelevant,  or  that 
perjury  could  not  be  assigned  upon  them.  Deposi- 
tions taken  before  an  issue  is  formed  are  called  de  bene 
esse  depositions,  and  have  been  always  known  to  the 
courts  of  chancery  in  England  and  it  was  never  heard 
that  they  should  be  treated  as  irrelevant,  or  that  per- 
jury coidd  not  be  assigned  upon  them,  because  no  issue 
was  yet  formed  in  the  suit.  It  is  true  such  depositions 
could  not  be  taken  without  a  special  order  of  the  court 
for  that  purpose.  Nor,  indeed,  could  any  depositions  be 
taken  in  a  chancery  suit,  according  to  the  English 
practice,  without  an  order  of  the  court  for  that  pur- 
pose. Our  statute,  however,  has  changed  the  practice 
on  this  subject,  and  allows  the  party  to  take  his  deposi- 
tions without  any  leave  or  order  of  the  court.  And 
the  doubt  with  us  has  been,  whether  the  statute  dis- 
penses with  the  order  for  taking  depositions  in  all 
cases,  or  whether  the  order  is  still  required  for  taking 
depositions  de  bene  esse  for  there  can  be  no  doubt  that 
the  legislature  never  designed  to  prohibit  the  taking 
of  such  depositions  altogether.'* 
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The  court  then  quotes  from  section  24,  supra,  and 
also  from  section  34,  ch.  51  (J.  •&  A.  If  5551),  which 
provides  that  depositions  taken  are  competent  evi- 
dence, and  may  be  read  the  same  as  if  the  witness  had 
been  present  in  open  court,  and  continuing,  said 
(p.  578) : 

**The  first  section  quoted  (section  24,  supra)  was 
certainly  designed  to  supersede  the  necessity  for  get- 
ting an  order  of  the  court  for  the  taking  of  depositions, 
and  there  can  be  no  good  reason  for  saying  that  it 
was  the  intention  of  the  legislature  to  dispense  with 
such  order  in  one  case  and  not  in  another.  When- 
ever the  testimony  of  a  witness  shall  be  necessary  in 
any  suit  in  chancery,  the  statute  says  his  deposition 
may  be  taken.  The  argument  is,  that  no  testimony  is 
necessary  till  the  answer  is  filed  and  an  issue  formed, 
so  that  it  is  certain  that  the  complainant  is  obliged 
to  prove  some  part  of  his  case,  and  that  it  is  only  in 
case  of  such  necessity  that  the  statute  authorizes  any 
deposition  to  be  taken ;  and  that  any  deposition  which 
is  taken  without  such  necessitv  is  not  sanctioned  by 
law,  and  that  the  witness  could  not  be  convicted  of 
perjury  upon  such  deposition.  This,  we  think,  would 
be  carrying  the  rule  further  than  was  designed  by  the 
legislature.  We  are  inclined  to  hold  that,  when  a  party 
files  a  bill,  the  statute  authorizes  him  to  take  deposi- 
tions to  substantiate  its  averments,  and  at  least,  until 
they  shall  have  been  admitted  by  the  defendant,  such 
testimony  is  necessary  for  the  complainant;  and  that 
he  may  proceed  to  take  his  depositions  de  bene  esse, 
if  he  chooses,  without  an  order.'* 

The  Doyle  case,  supra,  was  approved  by  our 
Supreme  Court  in  the  case  of  Harding  v.  American 
Glucose  Co.,  182  HI.  551,  where  the  court  said  (p.  590) : 
"Complainants  had  the  right,  even  before  issue  join^ 
to  take  depositions  to  substantiate  the  averments  of 
their  bill.    {Doyle  v.  Wiley,  15  Dl.  576.)  »* 

Appellant  seeks  to  distinguish  the  Doyle  case, 
supra,  from  the  case  at  bar,  in  that  there  the  deposi- 
tions may  have  been  taken  by  consent,  and  that  what 
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the  court  said  on  the  question  of  necessity  was  obiter 
dicta.  In  our  opinion,  the  argument  is  untenable,  and 
under  the  doctrine  in  the  Doyle  case,  supra,  we  are 
constrained  to  hold  that  complainant,  upon  filing  his 
bill,  may  compel  the  defendant  to  testify  before  the 
commissioner,  without  any  order  of  court  and  without 
any  showing  of  necessity  other  than  as  may  appear 
from  the  bill.  The  wisdom  or  unwisdom  of  this  law  is 
a  question  for  the  Legislature  and  not  for  the  court. 

The  answer  to  appellant's  objection  that  if  he  is 
compelled  to  testify  before  issue  formed,  his  private 
affairs  may  be  illegally  gone  into,  is  that  the  examina- 
tion should  be  confined  to  the  allegations  of  the  bill. 

The  remaining  question  to  be  disposed  of  is.  Is  there 
any  law,  either  statutory  or  common,  whereby  the 
appellant  may  be  punished  for  refusal  to  testify?  That 
part  of  section  36,  ch.  51  ( J.  &  A.  fl  5553)  which  pro- 
vides that  a  witness  may  be  punished  for  refusing  to 
obey  the  subpoena  of  a  notary  public,  as  we  have 
already  said,  is  unconstitutional. 

It  is  elementary  that  a  court  of  chancery  has  inher- 
ent power  to  punish  as  for  contempt  any  witness  who 
refuses  to  obey  an  order  of  court.  Clark  v.  People,  1 
111.  (Breese)  340 ;  People  v.  Wilson,  64  HI.  195.  People 
V.  Cohen,  163  HI.  App.  115.  The  power  of  courts  to 
punish  contempts  is  as  incontestable  as  the  fact  that 
the  court  exists.   Una  v.  Dodd,  supra. 

In  the  Mclntyre  case,  supra,  the  facts  were  these: 
There  was  a  chancery  suit  pending.  A  notice  was 
given  that  the  deposition  of  Mclntyre  would  be  taken 
before  a  notary  public,  the  time  and  place  being  men- 
tioned. A  subpoena  was  served  on  Mclntyre,  and  his 
fees  paid.  He  refused  to  appear.  The  notary  filed  a 
report  in  the  Superior  Court  of  the  facts.  The  court, 
after  examination,  found  Mclntyre  guilty  of  contempt 
for  such  refusal,  ordered  an  attachment  issued  and 
Mclntyre  brought  before  the  court,  which  was  done. 
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Afterwards,  an  answer  was  filed,  setting  up  that  said 
section  36  was  unconstitutional  and  void.  After  hear- 
ing, the  court  adjudged  Mclntyre  guilty  of  contempt 
and  he  was  fined  fifty  dollars.  In  default  of  payment 
he  was  to  be  confined  in  the  county  jaiL  The  court, 
after  discussing  the  Puterbaugh  case,  supra,  said 
(p.  29) :  **  JJ^o  order  of  any  kind  had  been  entered  by 
the  Superior  Court  as  to  the  taking  of  this  deposi- 
tion, previous  to  the  subpoena  being  issued  by  the 
notary  public.*'  The  court  then  refers  to  the  case 
of  Interstate  Commerce  Commission  v.  Brimson,  154 
XT.  S.  447,  and  in  discussing  the  power  of  the  court  to 
impose  a  fine  or  to  imprison  to  compel  performance  of 
legal  duties,  held  that  such  power  could  only  be  exer- 
cised by  a  competent  judicial  tribunal  having  jurisdic- 
tion, and  continuing,  said  (p.  30) :  **That  sudi  power 
cannot  be  committed  to  a  subordinate  or  executive 
tribunal  for  final  determination.  In  the  case  at  bar 
the  Superior  Court  adjudged  appellant  guilty  of  cour 
tempt,  not  for  any  act  he  had  done  in  contravention 
of  the  judicial  authority  of  that  court,  but  for  dis- 
obeying the  subpoena  of  a  notary  public.'*  The  judg- 
ment was  reversed  and  the  cause  remanded.  In  that 
case,  the  court  clearly  pointed  out  the  difference 
between  a  refusal  of  a  witness  to  obejr  the  subpoena 
of  a  notary  public  and  a  refusal  to  obey  an  order  of 
a  court  having  power  to  enter  the  same.  It  will  be 
noted  that  the  punishment  there  was  im]>osed  for 
failure  to  obey  the  subpoena  of  a  notary  public  In  the 
case  at  bar,  appellant  was  punished  not  for  failure  to 
obey  the  subpoena  of  Mason,  but  for  a  failure  to  obey 
an  order  of  the  Circuit  Court. 

We  therefore  hold  that  appellant,  in  disobeying 
the  order  of  the  Circuit  Court,  was  guUty  of  contempt, 
and  that  the  court  had  the  inherent  power  to  punish 
him  for  said  contempt.  The  order  of  the  Circuit  Court 
of  Cook  county  will  be  affirmed. 

Affirmed. 
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James  A.  Jemungs,  Appellant,  v.  Baltimore  &  Ohio 
Railroad  Company  et  aL,  Appellees. 

Oen.  No.  19,867.    (Not  to  be  reported  in  fiilL) 

V 

Appeal  from  the  Circait  Court  of  Cook  county;  the  Hon.  Edward 
M.  Manoan,  Judge/  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1918.  Affirmed.  Opinion  filed  December  8. 
1915.    Rehearing  denied  December  21, 1915. 

Statement  of  the  Case. 

Action  by  James  A.  Jennings,  plaintiff,  against  the 
Baltimore  &  Ohio  Bailroad  Company,  and  the  Balti- 
more and  Ohio  Terminal  Railroad  Company,  defend- 
ants, in  the  Circuit  Conrt  of  Cook  county,  to  recover 
for  injuries  sustained  by  plaintiff  in  a  collision 
between  plaintiff's  automobile  and  defendants'  train. 
From  a  judgment  for  defendant,  plaintiff  appeals. 

The  collision  occurred  in  the  City  of  Chicago,  May 
4,  1911,  when  plaintiff's  automobile,  while  proceeding 
north  on  a  throughfare  known  as  Independence  bou- 
levard, was  struck  by  the  rear  end  of  an  east-bound 
passenger  train* 

The  declaration  contained  four  counts,  wherein  it 
was  alleged  that  defendants  owned  and  operated  a  cer- 
tain railroad  in  the  City  of  Chicago,  which  railroad 
crossed  a  certain  public  highway  known  as  Inde- 
pendence boulevard;  that,  while  plaintiff,  in  the  exer- 
cise of  due  care  and  diligence  for  his  own  safety,  was 
riding  in  an  automobile  over  the  crossing,  made  by 
the  intersection  of  said  railroad  with  Independence 
boulevard,  he  was  struck  by  the  rear  end  of  a  train  of 
cars,  which  train  of  cars  was  owned  and  operated  by 
said  defendants  and  was  under  the  control  of  the 
servants  of  the  defendants.  Said  counts  charged  de- 
fendants with  negligence  (1)  in  the  operation  of  said 
train,  (2)  in  the  failure  to  ring  a  bell  or  sound  a 
whistle,  as  provided  by  our  statutes,  and  (3)  in  the 
conduct  of  the  crossing  flagman — a  servant  of  said 
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defendants — ^in  recklessly,  wilfully  and  negligently 
beckoning  plaintiff  to  enter  upon  the  crossing  while 
said  train  was  approaching. 

Both  defendants  pleaded  the  general  issue.  The 
defendant,  the  Baltimore  &i,  Ohio  Bailroad  Company, 
however,  in  addition,  included  in  said  plea  a  statement 
which  it  maintains  was  a  notice  in  writing,  under  the 
statute,  of  a  special  defense  to  be  relied  upon  at  the 
trial,  which  statement  was  as  follows : 

*'Said  defendant,  thei  Baltimore  &  Ohio  Bailroad 
Company,  further  says  that  it  was  not  the  owner  of 
or  in  control  of  or  in  possession  of  the  certain  loco- 
motive engine  and  the  certain  train  of  cars  thereto 
attached,  or  of  the  railroad  or  railroad  tracks  upon 
which  the  same  were  driven,  as  alleged  in  said  decla- 
ration, and  the  several  counts  thereof,  and  that  said 
locomotive  engine  and  train  of  cars  referred  to  in  said 
declaration  and  the  several  counts  thereof,  was  not  at 
the  times  in  said  declaration  mentioned,  or  any  of  them, 
under  the  care  and  management  of  any  servants  of 
this  defendant/* 

Upon  the  trial  below  plaintiff  introduced  evidence 
tending  to  prove  the  allegation  of  the  declaration. 
Plaintiff  also  introduced  in  evidence  certain  facts 
which  he  claims,  in  themselves,  or  by  the  reasonable 
inferences  that  flow  therefrom  tended  to  show,  that 
the  defendant,  the  Baltimore  &  Ohio  Bailroad  Com- 
pany,  owned  controlled  and  operated  the  train  of  cars 
which  collided  with  plaintiff's  automobile,  and  that 
the  said  engine  and  train  of  cars  and  crossing  were 
under  the  care  and  management  of  servants  of  the  said 
Baltimore  &  Ohio  Bailroad  Company. 

At  the  close  of  plaintiff's  case,  the  Baltimore  & 
Ohio  Bailroad  Company,  after  asking  the  court  to 
instruct  the  jury  for  the  defendant  and  submitting  a 
written  instruction  to  that  effect,  rested.  The  de- 
fendant, the  Baltimore  &  Ohio  Chicago  Terminal,  after 
submitting  a  similar  motion  and  instruction,  proceeded 
with  its  defense  under  its  plea  of  general  issue.    At 
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the  close  of  all  the  evidence,  both  defendants  again 
renewed  their  motions  for  an  instructed  verdict,  which 
motions  were  denied,  whereupon  the  cause  was  sub- 
mitted to  the  jury  and  the  verdict  returned  upon  which 
the  judgment  herein  complained  of  was  entered. 

Chables  R.  Whitmak,  for  appellant ;  Lloyd  C.  Whit- 
man, of  counsel. 

Calhoun,  Lyfobd  &  Shbban,  for  appellee ;  Chables 
D.  Clabk,  of  counsel. 

Mb.  Justice  Pam  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

1«  Railboads,  §  763* — when  instruction  as  to  admission  of  owner- 
ship^ management  and  control  of  train  properly  refused.  In  an 
action  to  recover  for  injuries  sustained  by  the  alleged  negligent 
operation  of  a  railroad  train,  a  request  by  plalntifT  that  the  Jury 
be  Instructed  as  matter  of  law  that  one  of  the  defendants  In  the 
action  admitted  its  ownership,  management  and  control  of  the  train 
in  question  by  pleading  the  general  issue  in  the  action,  held  properly 
ref nsed  where  such  point  was  raised  for  the  first  time  by  plaintiff 
at  the  close  of  all  the  evidence,  after  having  offered  evidence  as  to 
sncb  question  as  part  of  his  case,  such  conduct  being  inconsistent,  and 
where  it  also  appeared  that  defendant  filed  with  its  plea  a  notice 
of  special  defenses  which  was  sufficient  under  Hurd's  Rev.  St.,  ch. 
110,  sec.  48  (J.  &  A.  H  8593),  providing  for  the  filing  with  such  a  plea 
of  written  notice  of  special  defenses  relied  on. 

2.  INBTBUCTIONS,  §  137* — whcn  defendant  may  request  instruction 
on  plaintiffs  evidence.  A  defendant  which  has  rested  without  offer- 
ing any  evidence  in  defense  may  at  the  close  of  plaintifTs  evidence 
request  that  the  Jury  pe  instructed,  as  to  it,  only  on  plaintifTs 
evidence,  and  further,  that  the  Jury  be  instructed  not  to  consider, 
as  to  it,  the  evidence  offered  in  defense  by  a  codefendant 

3.  Instructions,  §  137* — when  right  to  instruction  on  plaintifps 
evidence  waived.  A  defendant  who  rests  without  offering  evidence 
in  defense  and  cross-examines  the  witnesses  offered  by  a  codefendant 
waives  his  right  to  request  that  the  Jury  be  instructed,  as  to  it, 
solely  on  plaintifTs  evidence,  and  also  to  request  that  the  Jury  be 
instructed  not  to  consider,  as  to  it,  any  evidence  offered  in  defense 
by  a  codefendant 

•See  lUiiiois  Notes  Digest,  VOI0.  XI  to  XT,  and  Cumulative  Quarterijr,  same 
topic  and  section  number. 
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4.  iNSTBUcnoNS,  §  135* — wTien  right  to  instruction  on  plaMijrs 
evidence  waived,  A  defendant  who  has  rested  without  offering 
evidence  in  defense  submits  to  the  Jury,  as  to  it,  all  the  eTldence 
in  the  case  where,  at  the  close  of  all  the  evidence,  it  requests  a  pe^ 
emptory  instruction  in  its  favor  as  w^l  as  instructions  on  the  fiicts 
and  on  the  law  in  the  case,  without  confining  such  requests  to  plain- 
tUTs  evidence,  for  which  reason  if  the  Jury  find  a  verdict  of  guilty, 
such  defttidant  will  be  precluded  from  asserting  that  the  Jury  were 
not  warranted  in  considering,  as  to  it,  all  the  evidence  in  the  csb& 

5.  Bailboads,  §  770* — when  instructions  conform  to  issues.  In  an 
action  to  recover  for  injuries  sustained  by  the  alleged  negligoit 
operation  of  a  train,  instructions  requested  by  plaintiff  e^nHwH^ 
and  held  to  submit  to  the  Jury  the  question  of  the  ownersh^  man- 
agement and  operation  of  the  train  by  a  particular  defendant 

6.  Railboaus,  §738* — suglciency  of  evidence  as  to  negUgemt 
operation.  In  an  action  to  recover  for  injuries  sustained  by  the 
alleged  negligent  operation  of  a  railroad  train,  wh^re  the  action  was 
against  two  defendants,  one  of  whom  made  no  denial  of  the  ownei^ 
ship  and  control  of  the  agencies  involved,  a  verdict  of  not  guO^ 
against  one  defendant  which  offers  no  evidence  in  defense  will  be 
sustained  by  the  evidence  where  the  Jury  are  warranted  in  consider- 
ing, as  against  such  defendant,  the  evidence  offered  in  defense  by 
its  codefendant,  if  a  similar  verdict  as  to  such  codef^idant,  found 
on  such  evidence,  would  be  sustained  thereby. 

7.  Railboaus,  §  770*— ioilen  instruction  as  to  warning  sifnuii  ^ 
locomotive  applicable  to  evidence.  In  an  action  to  recover  for 
injuries  sustained  through  the  alleged  negligent  operation  of  a  rafl- 
road  train,  held  that  an  instruction  as  to  the  effect  of  sounding  tbe 
locomotive's  bell  or  blowing  its  whistle  was  based  on  sufficient  evi- 
dence in  the  record,  where  such  record  showed  that  such  bdl  was 
sounded  by  an  electric  ringer  from  the  time  the  train  reached  tbe 
city  limits  until  it  came  to  a  stop  after  the  accident 

8.  RAiutOAos,  §  766* — when  instruction  on  doctrine  of  last  clear 
chance  properly  refused  as  misleading.  In  an  action  to  recover  for 
injuries  sustained  by  the  alleged  negligent  ojperation  of  a  railroad 
train,  a  requested  instruction  presenting  the  doctrine  of  ''last  dear 
chance"  f^ld  properly  refused,  where  the  instruction  was  invdved 
and  misleading  and  did  not  correctly  present  such  doctrine  to  the 
Jury. 

9.  iNSTBUonoNSi  iACi^^-necessUy  that  instruction  not  knoaie 
province  of  jury.  An  instruction  which  clearly  invades  the  province 
of  the  Jury  is  properly  refused. 

•See  nilnole  Notes  DlffMt,  YOI0.  XI  to  XV,  and  CimralaUTe  QoArteily,  «um 
topic  and  flection  nmnber. 
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10.  Tbial,  §155^ — province  of  jury  to  consider  confikUng  testis 
many.  An  Issue  presented  by  conflicting  testimony  is  a  question 
of  fact  for  the  Jury. 

11.  Appeal  and  ebbob,  §  1410* — when  verdict  will  not  be  diaturbed 
aa  against  weight  of  evidence.  Where  the  evidence  is  conflicting, 
the  verdict  of  a  Jury  will  not  l>e  disturbed  on  review  unless  clearly 
and  manifestly  against  the  weight  of  the  evidence. 

12.  Railboaos,  §733* — sufficiency  of  evidence  as  to  negligent 
operation*  In  an  action  to  recover  for  injuries  sustained  by  the 
alleged  negligent  operation  of  a  railroad  train.  Judgment  for  defend- 
ants held  sustained  by  the  evidence. 

18.  Damages,  §183* — wlien  evidence  as  to  having  famUy  inad- 
missible. In  an  action  to  recbver  for  injuries  sustained  by  the 
alleged  negligent  operation  of  a  railroad  train,  evidence  that  before 
the  injury  plaintiff  was  married  and  had  children,  held  properly 
excluded. 

14.  Judgment,  §109*— tr^en  error  as  to  one  party  as  affecting 
other  party  immaterial.  In  an  action  against  codefendants,  the 
question  as  to  the  vitiation  of  the  Judgment  as  to  both  defendants 
by  its  invalidity  as  to  one,  hkld  immaterial  in  view  of  the  decision 
of  the  court  on  other  questions  presented  by  the  record. 


Edwin  C.  Day,  Trustee,  Appellant^  v.  Blichael  Zimmer 

et  al.,  Appellees. 

Gen.  No.  21,^3.    (Not  to  be  reported  in  full.) 

» 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon.  Thomas 
G.  WiNDEs,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.    Appeal  dismissed.    Opinion  filed  December  13,  1915. 

Statement  of  the  Case. 

Action  by  Edwin  C.  Day,  trustee,  etc.,  plaintiff, 
against  Michael  Zimmer  et  cU.,  defendants,  in  the  Cir- 
cuit Court  of  Cook  county.  From  a  judgment  for 
plaintiff,  defendant  appeals. 

The  decree  appealed  from  was  entered  April  30, 
1915.    In  this  decree  the  time  limit  of  thirty  days  was 

«See  miools  Notes  Direst,  Vols.  XI  to  XV,  and  CnmnlatiTe  Quarterly,  same 
topic  and  section  number. 
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fixed  within  which  the  appeal  bond  must  be  filed,  and 
sixty  days  were  allowed  for  the  filing  of  a  certificate 
of  evidence. 

The  appeal  bond  was  filed  and  approved  Jnne  1, 
1915.  The  certificate  of  evidence  was  signed  by  Judge 
Baldwin  (Judge  Windes  being  the  trial  judge),  Sep- 
tember 21, 1915,  nunc  pro  tunc  as  of  July  20, 1915,  and 
order  filed  as  of  the  last-named  date. 

On  July  1, 1915,  an  order  was  entered  extending  the 
time  within  which  to  file  the  certificate  of  evidence 
thirty  days  from  the  29th  of  June,  1915.  The  decree 
appealed  from  was  entered  at  the  April  term  of  the 
court  and  no  extension  of  time  within  which  to  file  the 
bond  was  asked  or  allowed  at  that  term,  and  the  bond 
was  filed  and  approved  after  the  lapse  of  the  time 
allowed  by  the  court  and  at  the  succeeding  May  term. 
On  July  1, 1915,  more  than  sixty  days  after  the  enter- 
ing of  the  decree  and  after  the  term  at  which  the  appeal 
was  allowed,  an  order  was  entered  enlarging  the  time 
in  which  to  file  the  certificate  of  evidence  thirty  days 
from  June  29,  1915. 

Thomas  J.  Johnson,  for  appellant. 

BriHER  &  GoFP,  for  appellees. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  fhe  Decision. 

1.  Appeal  and  ebbob,  §  627* — when  right  of  appeal  fHmi  CkcuU 
Court  lost.  If  the  time  allowed  in  the  order  in  the  Gircolt  Court 
granting  an  appeal  for  filing  an  appeal  bond  expiree  before  the  appeal 
bond  is  filed,  without  an  extension  within  the  time  aUowed  in  tbe 
order,  the  right  of  appeal  is  lost. 

2.  Appeal  and  ebbob,  S  861* — when  time  for  filing  certificate  of 
evidence  improperly  extended.  An  order  of  the  Circuit  Court  extend- 
ing the  time  for  filing  a  certificate  of  evidence  entered  at  a  term  sub- 
sequent to  that  at  which  the  appeal  was  taken  is  without  force,  the 
court  having  no  Jurisdiction  to  ^iter  such  order  at  such  time. 


•See  nUnols  Notes  Di^eet,  Vols.  XI  to  XV,  and  CnmiilAtlTe  Qnarteilj*  ■•»« 
topic  and  section  number. 
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3.  Appeal  and  ebbob,  §  858* — when  certificate  of  evidence  signed 
hy  judge  not  sitting  in  case  a  nullity.  A  certificate  of  evidence  signed 
by  a  Judge  who  did  not  sit  in  the  case  or  enter  the  decree  appealed 
from  is  a  nullity  where  no  reasoa  is  shown  by  the  record  for  his  so 
doing. 

4.  Appeal  and  ebbob,  §858* — when  failure  to  file  certificate  of 
evidence  in  time  fatak  Where  a  certificate  of  evidence  is  not  season- 
ably filed,  a  motion  of  appellee  to  strike  will  be  allowed  by  the  Appel- 
late Ck>urt 


Sidney  S.  David,  Defendant  in  Error,  v.  Mark  May 

et  al.,  Plaintiffs  in  Error. 

Oen.  No.  20,504.  (Not  to  be  reported  in  fnlL) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  William  N. 
Gem  MILL,  Judge,  presiding;  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1914.  Reversed  and  remanded.  Opinion  filed 
December  21,  1915. 

Statement  of  the  Case. 

Action  by  Sidney  S.  David,  plaintiff,  against  Mark 
May,  Walter  E.  Hart  and  Thomas  W.  Thompson, 
defendants,  in  the  Municipal  Court  of  Chicago  to 
recover  for  the  conversion  of  money  alleged  to  have 
been  procured  from  plaintiff  on  false  representations. 
To  reverse  a  judgment  for  plaintiff  for  $250,  defend- 
ants prosecute  this  writ  of  error. 

In  plaintiff's  amended  statement  of  claim  it  is 
alleged  that : 

**  Plaintiff 's  claim  is  to  recover  from  the  defendants, 
jointly  and  severally,  the  sum  of  $250,  with  interest 
thereon  from  April  19,  1913,  due  and  owing  to  the 
plaintiff  by  the  defendants  and  converted  by  them  and 
each  of  them  to  their  own  use;  that  defendants  pro- 
cured from  the  plaintiff  the  sum  of  $250  upon  the  rep- 
resentation and  condition  that  they  were  forming  a 

- 

#S«e  nilnol*  Notes  DIffeet,  VOI0.  XI  to  XV,  and  CnmulAtiTe  Quarterly,  same 
topie  and  section  nomber. 
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bank  to  be  known  as  thfe  Public  Trust  &  Savings  Bank, 
and  that  said  defendants  havfe  failed  to  and  have  not 
organized  said  bank  and  have  abandoned  said  project; 
that  plaintiff  has  demanded  from  the  defendants  the 
return  of  said  $250  *  *  •  and  that  they  and  each  of 
them  have  failed,  neglected  and  refuse  to  return  said 
money ;  that  defendants  fraudulently  and  falsely  rep- 
resented to  plaintiff  that  the  organization  of  said  bank 
would  be  completed  not  later  than  July  1,  1913,  and 
would  issue  stock  therein  to  the  plaintiff,  whicH  they 
have  failed,  neglected  and  refuse  to  do/' 

The  defendant  May  was  defaulted  for  failure  to  file 
an  affidavit  of  merits.  The  other  defendants.  Hart 
and  Thompson,  filed  separate  affidavits  of  merits  deny- 
ing the  allegations  of  plaintiff's  statement  of  claim  and 
denying  joint  liability. 

Upon  the  trial  plaintiff  testified  that  on  April  19, 
1913,  he  received  a  call  from  the  defendant  Mark  May; 
that  May  stated  that  he,  in  connection  with  Hart  and 
Thompson,  was  organizing  a  bank  to  be  called  the 
Public  Trust  &  Savings  B^uik  and  to  be  located  in  the 
Hearst  Building,  Chicago ;  that  it  was  to  be  organized 
and  ready  for  business  by  July  1,  1913,  and  that  he 
desired  plaintiff  to  buy  certain  shares  of  stock  in  the 
bank;  that  he  (plaintiff)  thereupon  purchased  twenty 
shares  of  said  stock  and  signed  and  delivered  to  May 
his  check  for  $250,  the  same  being  a  ten  per  cent  pay- 
ment on  said  shares,  and  that  he  at  the  same  time 
received  from  May  a  written  receipt.  The  check  and 
receipt  were  admitted  in  evidence.  The  check,  dated 
April  19,  1913,  was  drawn  on  the  Northwest  State 
Bank  and  made  payable  to  the  **  Public  Trust  &  Sav- 
ings Bank,"  was  indorsed  ** Public  Trust  &  Savings 
Bank  Organization,  Mark  May,  Thomas  W.  Thompson, 
W.  E.  Hart,"  and  also  *' Lincoln  State  Bank,"  and  was 
paid  by  said  Northwest  State  Bank  and  returned,  can- 
celed, to  plaintiff.  It  does  not  appear  from  the  evi- 
dence that  the  indorsements  thereon  of  the  defendants, 
Thompson  and  Hart,  were  in  their  handwriting.  The 


Chicago — First  District — December,  1915.    551 

David  V.  May  et  al.,  195  111.  App.  549. 

said  receipt  was  also  dated  April  19, 1913,  was  signed 
by  the  defendant  May  **Mark  May,  W.  E.  Hart, 
Thomas  W.  Thompson,  Commissioners,  by  Mark 
May,*'  and  was  as  follows:  ** Received  of  Sidney  S. 
David  $250,  being  partial  payment  for  20  shares  of 
the  capital  stock  of  Public  Trust  &  Savings  Bank.  Cer- 
tificate of  stock  will  be  issued  to  the  legal  holder  hereof 
when  the  Capital  is  fully  paid  in,  upon  surrender  of 
this  interim  receipt  to  the  Commissioners  named  here- 
on. ' '  Plaintiff  further  testified  that  he  never  received 
any  shares  of  stock  in  the  Public  Trust  &  Savings 
Bank,  that  no  shares  were  ever  tendered  to  him  by 
any  one  and  that  the  money,  so  paid  out,  was  never 
returned  to  him;  that  about  July  18,  1913,  he  tele- 
phoned the  defendant  May  inquiring  why  the  bank 
had  not  been  organized  and  why  he  had  not  received 
the  shares  of  stock  for  which  he  had  subscribed,  that 
May  answered  that  he  had  had  trouble  in  raising  the 
necessary  capital  and  had  been  delayed,  and  that 
plaintiff  replied  that  if  the  organization  was  not  com- 
pleted by  August  1, 1913,  his  money  must  be  returned 
to  him;  that  he  (plaintiff)  never  had  any  conversation 
or  business  transactions  with  either  Thompson  or 
Hart,  and  that  no  representations  of  any  kind 
were  ever  made  to  him  by  either  Thompson  or  Hart. 
E.  J.  Boepke,  chief  clerk  of  the  Lincoln  State 
Bank  and  a  witness  for  plaintiff,  testified  that  said 
bank  had  an  account  with  the  *  *  Public  Trust  &  Savings 
Bank,  Mark  May,  Walter  E.  Hart  and  Thomas  W. 
Thompson*';  that  he  (Roepke)  knew  Mark  May  only; 
that  moneys  had  been  deposited  by  said  May  to  the 
credit  of  said  account ;  that  the  account  was  still  open ; 
that  certain  moneys  had  been  withdrawn  from  said 
account  by  means  of  checks  signed  by  the  defendants, 
as  commissioners,  and  that  there  was  in  said  account 
the  sum  of  $62.50  to  the  credit  of  said  defendants.  Two 
checks  were  identified  by  the  witness  as  having  been 
drawn  on  said  account  Ind  paid,  and  were  ad^tted 
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in  evidence.  One  check  was  for  $625,  dated  June  27, 
1913,  and  the  other  check  was  for  $25,  dated  July  3, 
1913.  They  were  signed  **  Public  Trust  &  Savings 
Bank,  Commissioners,  Mark  May,  Walter  E.  Hart, 
Thomas  W.  Thompson.'* 

The  defendant  May  did  not  testify.  The  defendants 
Hart  and  Thompson  testified  that  they,  together  with 
the  defendant  May,  acted  as  commissioners  in  the 
organization  of  the  Public  Trust  &  Savings  Bank, 
which  organiz^ion  had  not  yet  been  completed;  that 
no  stock  had  been  issued  to  any  one;  that  they  (Hart 
and  Thompson)  joined  with  May  at  his  request  in 
signing  the  checks  above  mentioned  and  other  checks, 
but  that  they  could  not  tell  definitely  for  what  specific 
purposes  certain  of  the  funds  so  deposited  in  said  Lin- 
coln State  Bank  had  been  disbursed,  as  they  depended 
largely  on  May  to  attend  to  the  disbursements;  and 
that  they  never  received  or  used  for  their  own  benefit 
any  of  the  moneys  so  deposited  or  collected  on  plain- 
tiff's subscription  to  said  stock. 

The  defendants  Hart  and  Thompson  sought  to  intro- 
duce in  evidence  a  document  signed  by  the  plaintiff  at 
the  time  he  delivered  to  May  his  check  for  $250,  but 
the  court  refused  to  admit  the  same  in  evidence  and 
an  exception  was  taken.    The  document  is  as  follows : 

**In  the  Obganizatiok  of  the  Pubuo  Tbust  &  Savin(» 

y  Bakk  of  Chicago. 

**I  desire  to  become  a  stockholder  in  the  Public 
Trust  and  Savings  Bank  of  Chicago  to  be  organized 
under  an  Act  of  the  State  of  Illinois  *  concerning  Cor- 
porations with  Banking  powers'  with  a  capital  stock 
of  Three  Hundred  Thousand  Dollars  ($300,000)  and  a 
surplus  fund  of  Sixty  Thousand  Dollars  ($60,000). 

**I  hereby  subscribe  for  Twenty  (20)  shares  of  the 
Capital  Stock  of  the  said  Public  Trust  and  Savings 
Bank  of  Chicago,  at  One  Hundred  and  Twenty-five 
Dollars  each  and  agree  to  pay  for  same  as  follows: 
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(10%)  to  accompany  this  subscription  and  the  balance 
on  or  before  demand  is  made  by  the  Directors  to  be 
elected  by  the  subscribers. 

''It  is  understood  and  agreed  that  the  sum  of  ($5.00) 
a  share  of  the  above  number  of  shares  herein  sub- 
scribed for  is  to  be  used  to  defray  organization  fees 
and  expenses. 
*' Chicago,  April  19,  1913. 

**  (Signed)  Sidney  A.  David.** 

The  defendants  Hart  and  Thompson  also  sought  to 
introduce  in  evidence  an  agreement  made  by  the 
defendant  May  for  a  lease  of  certain  premises,  to  be 
used  by  the  bank  when  finally  organized,  and  to  show 
the  expenditure  of  certain  moneys  in  order  to  secure 
said  lease,  but  the  court  would  not  allow  said  agree- 
ment to  be  introduced  or  said  expenditures  to  be 
shovim,  and  defendants  excepted.  The  court  also 
declined  to  permit  defendants  to  show  for  what  pur- 
pose the  checks  for  $625  and  $25,  previously  referred 
to,  were  drawn,  and  defendants  excepted. 

Pbingle,  Beid  &  Tebwilligeb,  for  plaintiffs  in  error. 

WiLLUM  Friedman  and  William  F.  Adbb,  for 
defendant  in  error. 

Mb.  PREsmiNO  Justioe  Giodley  delivered  the  opinion 
of  the  court. 

Abstract  of  fhe  DecisioxL 

1«  Tbotkb  and  conversion,  8  38* — when  agreement  auhBcribing  far 
9toc1c  erroneously  excluded  as  evidence.  In  an  action  to  recover  for 
conversion  of  money  alleged  to  bave  be^i  procured  from  plaintiff  by 
false  representations,  wbere  it  appeared  tliat  the  money  alleged  to 
bave  been  converted  was  a  part  payment  on  a  subscription  for  stock 
In  a  bank  wbich  was  never  organized,  evidence  of  the  written  agree- 
ment wherein  plaintiff  subscribed  for  such  stock,  held  erroneously 
excluded,  it  appearing  that  such  agreement  contained  a  clause  author- 
ising defendants  to  use  for  organization  purposes  a  proportion  of 
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the  amount  alleged  to  have  been  conyerted,  such  agreement  beioj; 
competent  as  tending  to  show,  in  connection  with  other  evid^ice,  that 
defendants  were  not  liable  to  plaintiff  in  any  form  of  action  for  tlie 
full  amount  of  such  part  payment. 

2.  Tboveb  and  convebsion,  §38* — when  evidence  as  to  disburse- 
ment of  money  erroneously  excluded.  In  an  action  to  recover  for 
conversion  of  money  alleged  to  have  been  procured  from  plaintiff  by 
false  representations,  where  it  appeared  that  the  money  alleged  to 
have  been  converted  was  a  part  payment  on  a  subscription  for  stock 
In  a  bank  wliich  was  never  organized,  and  where  the  subscriptiOD 
agreement  contained  a  provision  that  a  proportion  of  such  amount 
might  be  used  for  organization  purposes,  evidence  that  money  had 
been  disbursed  for  organization  purposes  by  defendants  held  aroDe- 
ously  excluded. 

3.  AssuifpsiT,  §  50* — when  (iction  for  money  had  and  received  lies 
upon  failure  of  aonsideration.  A  person  who  pays  money  for  shares 
in  a  company  which  never  comes  into  existence  pays  it  on  a  consid- 
eration which  fails,  and  may  recover  such  amount  in  an 'action  of 
money  had  and  received  unless  it  be  shown  tliat  he  has  consented 
to  or  acquiesced  in  the  application  made  of  such  mon^  by  those 
into  whose  liands  it  comes. 


J.  A.  Svenson,  Defendant  in  Error,  v.  George  0.  Stamm 

et  al..  Plaintiffs  in  Error. 

Gen.  No.  20,798.    (Not  to  be  reported  in  fnlL) 

Error  to  the  Municipal  Court  of  Chicago ;  the  Hon.  Fbkd  C  Bill, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  Marcb 
term,  1915.  Reversed  and  remanded.  Opinion  filed  December  21 
1915. 

Statement  of  the  Oase. 

Action  by  J.  A.  Svenson,  plaintiff,  against  (Jeorge 
C.  Stamm,  Henry  Stafford  and  Nils  A.  Sundholm, 
defendants,  in  the  Municipal  Court  of  Chicago,  to 
enforce  a  mechanic's  lien  on  a  contract  for  building 
stairs  in  a  building.    To  reverse  a  judgment  for  plain- 

•Se^  minoiH  Notes  DUreflt.  Vols.  XI  to  XT,  »nd  CmnolaUTe  QuHeHr. 
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tiflf  for  $550  against  defendants  jointly,  defendants 
prosecute  this  writ  of  error. 

In  his  statement  of  claim  plaintiff  alleged  that  his 
claim  was  for  $550,  and  was  *  *  for  balance  owing  on  fif- 
teen (15)  flights  of  main  stairs  placed  in  building  at 
No.  912-932  Airdrie  Place,  Chicago.  ^^  An  authorized 
agent  of  the  four  original  defendants  filed  an  affidavit 
of  merits  in  their  behalf  in  which  it  yas  denied  that 
any  balance  on  said  stairs  was  due  to  plaintiff  from 
them  or  any  one  of  them.  On  May  27, 1914,  on  motion 
of  plaintiff,  the  court  ordered  that  all  records,  papers 
and  proceedings  be  amended  by  making  *  *  Carl  A.  Ryd- 
qnist  and  Nils  A.  Sundholm,  doing  business  as  Rydquist 
&  Sundholm,  co-defendants  herein.**  Subsequently 
both  Rydquist  and  Sundholm  were  duly  served  with 
process  and  each  entered  a  separate  appearance. 
Rydquist  filed  an  affidavit  of  merits  in  which  he  denied 
owing  any  sum  of  money  to  plaintiff,  and  alleged  that 
he  had  never  purchased  any  stairs  from  plaintiff ;  that 
he  had  Hot  been  a  partner  with  Sundholm  since  some 
time  in  May,  1913,  and  that  plaintiff  had  had  notice 
that  he  was  not  a  partner  with  Sundholm  when  he 
(plaintiff)' sold  the  stairs  in  question  to  Sundhobn. 
On  June  15, 1914,  Sundholm  was  defaulted  for  failure 
to  file  an  affidavit  of  merits.  At  the  commencement  of 
the  trial,  July  1, 1914,  which  was  before  the  court  with- 
out a  jury,  plaintiff  voluntarily  dismissed  the  suit  as 
to  defendant  Rydquist ;  and  during  the  trial  the  court 
dismissed  the  suit  as  to  the  defendants  Edith  M. 
Stannn  and  May  Stafford. 

At  the  conclusion  of  all  the  evidence,  the  defendants 
George  C.  Stamm  and  Henry  Stafford  moved  that  the 
court  dismiss  the  suit  as  to  them,  which  motion  the 
court  overruled  and  said  defendants  excepted. 

The  evidence  disclosed,  in  substance,  the  following 
facts :  The  premises  and  building  at  Nos.  912-932  Air- 
drie Place,  Chicago,  were  in  May,  1913,  owned  by  the 
four  defendants,  George  C.  Stamm  and  Henry  Stafford 
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and  their  respective  wives,  and  they  continued  to  be 
the  owners  up  to  the  time  of  the  trial.  The  defendants 
George  C.  Stamm  and  Henry  Stafford  were  partners, 
and  they  entered  into  a  contract  for  the  erection  of  a 
building  upon  said  premises  with  the  Eydquist  &  Sund- 
holm  Company,  which  was  then  a  partnership,  com- 
posed of  Carl  A.  Eydquist  and  Nils  A.  Sundholm.  On 
May  16, 1913,  after  the  making  of  the  original  contract, 
plaintiff,  who  was  in  the  business  of  manufacturing 
stairs,  entered  into  a  subcontract  in  writing  with  said 
Eydquist  &  Sundholm  Company,  wherein  he  agreed  to 
furnish  and  set  up  in  said  building  fifteen  flights  of 
main  stairs,  according  to  certain  plans  and  specifica- 
tions, for  the  sum  of  $1,150.  A  few  days  after  the 
signing  of  said  subcontraxjt,  plaintiff  informed  Henry 
Stafford  that  he  had  made  such  contract,  that  he  did 
not  think  said  company  was  financially  responsible  and 
that  he  was  not  satisfied  to  go  ahead  with  the  contract 
According  to  plaintiff's  testimony  Staff ord •  repUed : 
**I  am  going  to  superintend  the  job  myself.  You  go 
ahead  and  do  the  work.  /  will  take  care  of  you.  /  wiD 
see  that  your  money  is  paid.*'  About  June  1,  1913, 
according  to  the  testimony  of  two  sons  of  plaintiff, 
after  the  stairs  were  ready  for  delivery,  Stafford 
called  at  plaintiff's  place  of  business  to  inspect  the 
stairs,  and  upon  one  of  the  sons  expressing  doubt  as 
to  the  financial  responsibility  of  said  Eydquist  &  Sund- 
holm Company,  Stafford  said;  **Your  money  will  be 
taken  care  of.  /  will  hold  out  your  money,  and  see  that 
it  is  paid  to  you."  Stafford  denied  that  he  ever  told 
plaintiff  or  any  of  his  representatives  that  he  wonld 
personally  guaranty  plaintiff's  account  for  the  stairs 
or  would  *  *  hold  out ' '  any  money  therefor.  About  July 
24,  1913,  after  the  stairs  had  been  delivered  at  the 
building,  one  of  plaintiff's  sons  called  on  Stafford  and 
asked  for  a  payment  on  account.  According  to  the 
son's  testimony,  Stafford  said  that  he  should  **get  an 
order  from  the  Eydquist  &  Sundholm  Company,"  and 
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that  the  most  he  (Stafford)  could  pay  at  that  time  was 
$600.  The  witness  procured  such  an  order  and  the 
same  was  introduced  in  evidence.  It  is  dated  July  24, 
1913,  and  is  signed  *  *  Eydquist  &  Sundholm  Co.,  W.  A. 
Sundholm,'*  and  is  addressed  to  ** Stafford  &  Stamm.'* 
In  the  body  of  the  order  are  the  words :  *  *  Please  pay  to 
the  order  of  Jos.  Svenson  the  sum  of  $600  and  charge 
to  my  account.*'  Below  the  signature  are  the  words: 
"Paid  $600.  J.  A.  Svenson,  by  Erick  Svenson.'* 
After  the  work  of  setting  up  the  stairs  in  the  building 
had  been  fully  completed,  one  of  the  sons  of  plaintiff 
again  called  on  Stafford  and  asked  for  the  balance  due, 
$550,  on  plaintiff's  work,  and  Stafford  said  that  the 
work  was  satisfactory  and  suggested  that  said  son  call 
upon  Stamm  relative  to  Stamm  and  Stafford  and  their 
respective  wives  giving  to  plaintiff  a  note  for  said  bal- 
ance. Said  son  thereupon  called  upon  Stamm  and  pre- 
sented him  with  an  order  for  $550  from  Eydquist  & 
Sundholm  Company,  and  asked  for  payment.  Some 
conversation  was  had  regarding  Stamm  and  Stafford 
and  their  wives  giving  plaintiff  a  note  for  said  balance, 
and  Stamm  finally  said  that  he  would  later  advise 
plaintiff  as  to  what  they  would  do.  No  note  was  ever 
given  plaintiff.  Subsequently  plaintiff  served  sub- 
contractor's  notices  of  a  mechanic's  lien,  dated  Octo- 
ber 20,  1913,  on  Henry  and  May  Stafford  (whether 
served  on  the  Stamms  does  not  appear),  claiming  a  lien 
on  said  premises  and  building  for  the  material  and 
labor  for  constructing  said  stairs,  and  that  there  was 
due  plaintiff  **on  the  23rd  day  of  August,  1913,"  the 
sum  of  $550  therefor.  A  certified  copy  of  the  records 
and  proceedings  in  a  certain  garnishment  suit  in  said 
Municipal  Court,  case  No.  280,299,  was  introduced  in 
evidence.  It  therein  appeared  that  on  April  20,  1914 
(after  the  present  suit  was  commenced),  the  Columbia 
Cabinet  Company,  an  Illinois  corporation,  recovered  a 
judgment  in  said  court  for  $1,007  against  **Nils  A. 
Sundholm  and  Carl  A.  Bydquist,  doing  business  as 


558  APFBLLilTB  COUBTS  OF  IlLIKOIS. 

'  STenson  t.  Stamm  et  aL,  195  IlL  App.  554. 

Bydqmst-Snndholin  Company";  that  a  garnishee 
summons  was  issued  for  said  Henry  Stafford  and 
George  C.  Stamm,  and  others ;  that  on  May  14, 1914, 
said  Stafford  and  Stamm,  as  garnishees,  filed  a  joint 
answer,  verified  by  affidavit,  in  which  they  admitted 
having  in  their  possession  money,  .to  the  amount  of 
$356.30,  due  and  owing  said  Bydquist-Sundhohn  Com- 
pany, for  balance  under  a  certain  contract  for  the  erec- 
tion of  a  certain  building,  which  amount  was  subject  to 
the  order  of  the  court,  and  alleged  that  said  money  was 
claimed  by  **J.  A.  Svenson,'*  and  others  (naming 
them),  and  asked  that  said  adverse  claimants  appear, 
etc. ;  that  subsequently  plaintiff  entered  his  appearance 
in  said  garnishment  suit;  and  that  on  May  27,  1914 
(before  the  judgment  in  the  present  suit  was  entered), 
the  court  adjudged  that  **j.udgment  be  entered  on  the 
finding  as  to  the  claim  of  the  Columbia  Cabinet  Com- 
pany, to  the  fund  in  the  hands  of  the  garnishees,  and 
that  the  right  thereto  is  in  the  Columbia  Cabinet 
Company.** 

Adams,  Orbws,  Bobb  &  Wbscott,  for  plaintiff  in 
error. 

M.  M.  Jaoobs,  for  defendant  in^  error. 

Mr.  PBBsmiNQ  JusTioB  GamiiBY  delivered  the  opinion 
of  the  court 

Abstract  of  the  Decision. 

1.  BCbohanics*  liens,  8^96 — when  evidence  inauHMetU  to  etfa6- 
Uah  joint  liahility.  In  an  action  to  enforce  a  mechanic's  lien  for 
constructing  stairs  in  a  building,  where  the  Judgment  was  againut 
three  defendants  jointly,  evidence  examined  and  held  insufficient  to 
prove  a  Joint  liability. 

2.  Municipal  Goubt  of  Ohicaoo,  §  IZ^—Mohen  statement  of  (Mm 
does  not  warrant  joint  judgment.  In  an  action  by  a  subcontractor 
to  enforce  a  mechanic's  lien,  where  plaintifTs  statement  of  daim 
does  not  show  that  he  is  seeking  a  Judgm^it  against  the  owners  of 
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the  building  and  the  original  contractor  jointly,  such  a  judgment  is 
erroneous  under  section  28  of  the  Mechanics*  Liens  Act  (J.  &  A. 
ff7106),  providing  that  all  suits  and  actions  by  subcontractors  shall 
be  brought  against  both  contractor  and  owner  jointly  and  no  decree 
or  judgment  shall  be  entered  until  both  are  brought  before  the 
court  by  process. 

8.  Mechanics*  liens,  §202* — when  judgment  for  auhcontfxictor 
erroneous.  In  an  action  under  Mechanics'  Liens  Act,  section  28 
(J.  &  A.  17166),  by  a  subcontractor  to  enforce  a  mechanic's  lien 
for  building  stairs  In  a  building,  a  judgment  not  against  all  the 
owners  and  all  the  contractors  is  erroneous. 


Thomas  BlacLagan,  Appellee,  v.  Chicago  Telephone 

Company,  Appellant. 

Oen.  No.  20,958.  (Not  to  be  reported  in  fnlL) 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon.  Oscab  B. 
Hbabo,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court  at 
the  October  term,  1914.  Reversed  with  finding  of  fact  Opinion  filed 
Decenber  21,  1915. 

Statement  of  the  Case. 

Action  by  Thomas  MacLagan,  plaintiff,  against  the 
Chicago  Telephone  Company,  defendant,  in  the  Circnit 
Court  of  Cook  county,  to  recover  for  personal  injuries 
sustained  by  reason  of  a  fall  from  a  telephone  pole. 
Prom  a  judgment  for  plaintiff  for  $7,000,  defendant 
appeals. 

Holt,  Cutting  &  SmLBY,  for  appellant. 

Francis  X.  Busch,  Frank  A.  Bockhold  and  David 

6.  BoBERTSON,  for  appellee. 

Mb.  Presiding  Justice  OnmLEY  delivered  the  opinion 
of  the  court. 

•See  Dliiiols  Notes  Diffeet,  Vols.  XI  to  XV,  And  CmnnlAtlTo  <|iiarterlj,  flame 
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Abstract  of  the  Decision. 

1.  Master  and  sebvant,  8  685* — sufficiency  of  evidence  to  9U8taiti 
verdict  for  injuries  due  to  defective  appliances.  In  order  to  recover 
in  an  action  for  personal  injuries  sustained  by  a  servant  as  a  result 
of  defects  In  the  appliances  of  the  business,  plaintiff  must  prove  (1) 
that  the  appliance  was  defective;  (2)  that  the  master  had  or  should 
have  had  notice  or  knowledge  of  such  defect;  (3)  that  the  servant 
did  not  know  of  the  defect,  and  that  his  means  of  knowledge  were 
not  equal  to  those  possessed  by  the  master. 

2.  Master  and  servant,  §  120*— what  constitutes  an  appliance. 
A  telephone  pole  Is  an  appliance  for  the  support  of  the  telephone 
wires,  and,  when  used  by  a  lineman  as  a  means  of  reaching  the  wires, 
serves  the  same  purpose  as  a  ladder  or  scaffolding. 

3.  Master  and  servant,  §698* — sufficiency  of  evidence  as  to 
knowledge  of  defective  telephone  pole  by  employee.  In  an  action  by 
a  servant  against  a  master  to  recover  for  personal  injuries  sustained 
by  a  fall  from  a  telephone  pole,  due  to  the  breaking  of  an  alleged 
defective  brace  supporting  a  cross-arm  on  such  pole,  evidence  held 
sufficient  to  prove  that  plaintiff^s  means  of  knowing  the  condition  of 
such  brace  and  arm  were  equal  to  those  of  defendant,  it  appearing 
that  plaintiff  was  an  experienced  r^)airman  who  for  four  years 
prior  to  the  accident  had  been  working  on  similar  poles  and  cross- 
arms. 

4.  Master  and  servant,  8  6d9* — when  servant  repairiny  telephone 
line  guilty  of  contributory  negligence.  In  an  action  by  a  servant 
against  a  master  to  recover  for  injuries  sustained  as  a  result  of 
falling  from  a  telephone  pole  on  account  of  a  defective  brace,  a 
recovery  held  barred  by  contributory  negligence. 

5.  Master  and  servant,  8  688* — sufficiency  of  evidence  as  to 
assumption  of  risk  by  telephone  lineman.  In  an  action  by  a  servant 
against  a  master  to  recover  for  injuries  sustained  as  a  result  of  a 
fall  from  a  telephone  pole  on  account  of  a  defective  brace  upon  which 
plaintiff  rested  his  weight,  held  that  under  the  evidence  plaintiff 
assumed  the  risk,  it  appearing  that  plaintiff  was  an  experienced 
repair  man,  who  for  four  years  prior  to  the  accident  had  been  work- 
ing on  similar  poles. 

6.  Master  and  servant,  8  322* — when  servant  repairing  telephone 
line  assumes  risk.  An  experienced  employee  who  is  required  to  climb 
poles  frequently  in  the  course  of  his  duties,  and  is  fully  acquainted 
with  the  dangers  incident  to  such  work,  assumes  the  risk  of  dangers 
discoverable  by  reasonable  inspection,  the  duty  of  making  which 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XT,  and  ComulatlTe  Qnarterij, 
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was  imposed  upon  the  employee,  in  the  absence  of  a  s^arate  system 
of  inspection  by  the  master,  on  which  the  employee  has  a  right  to 
rely  and  does  rely. 

7.  Mastsb  and  sbbyant,  iS07 — when  duty  of  telephone  lineman 
to  make  inspection.  In  an  action  by  a  servant  against  a  master  to 
recover  for  personal  injuries  due  to  a  fall  from  a  telephone  pole  as 
the  result  of  the  breaking  of  an  alleged  defective  brace  supporting 
a  cross-arm  on  said  pole,  where  plaintiflT  was  an  experienced  lineman 
accustomed  to  working  on  such  poles,  evidence  held  to  show  that 
the  duty  of  Inspection  was  imposed  on  plaintlflT,  and  not  on  defendant 


George  F.  Harding,  Jr.,  Appellant,  v.  Christopher 

Bray,  Appellee. 

Gen.  No.  20,976.  (Not  to  be  reported  in  fnlL) 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon.  M.  L. 
McKmLET,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Reversed  and  remanded.  Opinion  filed 
December  21, 1915. 

Statement  of  the  Case. 

Bill  by  Gteorge  F.  Harding,  Jr.,  complainant,  against 
Christopher  Bray,  defendant,  in  the  Superior  Court  of 
Cook  county.  From  the  order  dismissing  the  bill, 
complainant  appeals. 

The  bill  alleged,  in  substance,  that  on  and  prior  to 
December  1,  1902,  complainant  was  and  now  is  the 
owner  in  fee  of  certain  vacant  and  unimproved  prem- 
ises (describing  them)  situate  in  Cook  county,  Illinois, 
and  that  during  all  of  said  period  he  has  been  and  now 
is  entitled  to  all  the  rents  and  income  therefrom ;  that 
the  defendant,  wrongfully  and  fraudulently  assuming  to 
have  the  power  so  to  do  and  without  any  rights  in  the 
same,  has  during  all  of  the  period  subsequent  to  De- 
cember 1,  1902,  leased  said  premises,  without  the 
knowledge  or  consent  of  complainant,  to  various  par- 

VoL   CXCV  8«. 
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ties  unknown  to  pomplainant  and  for  sums  unknown  to 
complainant,  and  has  wrongfully  collected  and  convert- 
ed to  his  own  use  the  various  sums  thus  wrongfully 
obtained  by  him  as  rent  for  the  same ;  that  complainant 
has  been  unable,  after  diUgent  inquiry,  to  ascertain  to 
whom  the  premises  were  so  leased  by  the  defendant  or 
the  amount  which  defendant  has  so  wrongfully  re- 
ceived and  converted  to  his  own  use,  but  complainant 
believes  and  charges  that  defendant  has  received  in  the 
aggregate  more  than  the  sum  of  $1,900;  that  complain- 
ant believes  and  charges  the  fact  to  be  that  defendant 
from  the  sums  so  wrongfully  obtained  by  him  has  pur- 
chased certain  other  premises  (describing  them)  in 
said  Cook  county,  which  said  other  premises  belong  in 
equity  to  complainant,  and  the  defendant  has  no  other 
property  subject  to  execution  or  attachment  or  gar- 
nishment, or  out  of  which  any  decree  entered  herein 
in  favor  of  complainant  may  be  satisfied;  and  that 
complainant  had  no  knowledge  of  said  wrongful  acts 
of  the  defendant  prior  to  April  6,  1910,  and  that  all 
rights  of  action  of  complainant  against  defendant  have 
been  wrongfully  and  fraudulently  concealed  from  com- 
plainant by  defendant.  The  bill  prayed  that  the 
defendant  might  be  required  to  answer  the  same 
(defendant's  oath  to  the  answer  being  waived) ;  that 
defendant  might  be  required  to  discover  and  set  forth 
the  various  parties  to  whom  said  first  mentioned  prem- 
ises were  leased  by  defendant,  the  time  which  each  of 
the  parties  occupied  the  same,  the  amounts  received 
from  said  parties,  and  the  dates  of  the  various  pay- 
ments therefor ;  that  said  defendant  might  be  enjoined 
from  selling,  incumbering  or  otherwise  disposing  of 
the  premises  so  purchased  by  him;  that  a  receiver 
thereof  might  be  appointed,  that  an  accounting  might 
be  taken  in  this  behalf  by  and  under  the  direction  of 
the  court,  and  that  defendant  might  be  decreed  to  pay 
complainant  whatever  stuns  might  appear  to  be  dne 
complainant,  etc. 
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To  this  bill  the  defendant  on  June  27,  1910,  ffled  a 
^  general  demurrer.  On  March  17, 1913,  on  motion  of  the 
solicitor  for  defendant,  the  court  ordered  that  said  de- 
murrer be  sustained  and  that  leave  be  granted  com- 
plainant 'Ho  amend  his  bill  of  complaint  \idthin  ten 
days  or  stand  by  his  bill  of  complaint.'*  On  February 
28, 1914,  both  parties  appearing,  the  court  entered  an 
order  to  the  effect  that,  the  court  having  previously 
sustained  defendant's  general  demurrer  to  said  bill, 
and  complainant  now  electing  to  stand  by  his  said 
bill  as  against  said  demurrer,  '4t  is  ordered  that 
said  bill  of  complaint  be  and  the  same  is  hereby  dis- 
missed at  complainant's  costs." 

William  J.  Ammbn,  for  appellant. 

No  appearance  for  appellee. 

Mb.  Pbesidikq  Justice  GsmLBY  delivered  the  opinion 
of  the  court 

Abstract  of  the  Decision. 

Account,  §26* — when  dUmisBol  of  hiU  erroneous.  On  general 
demurrer  to  a  blU  praying  an  accounting,  and  other  relief,  averments 
held  sufficient  to  require  defendant  to  answer,  for  which  reason  a 
decree  sustaining  the  demurrer  and  dismissing  the  biU  was  erroneous 


The  People  of  the  State  of  Illinois,  Oomplainanti  v. 
Isaac  0.  Ogden  et  aL,  Defendants. 

Hiram  Ooombs  (Petitioner),  Appellee,  v.  City  of  Chi- 
cago (Defendant),  Appellant. 

Cten.  No.  20,984. 

L    Taxation,   §662* — when  cUy  holding  invalid  tax  Htle  not 
entitled  to  reimbursement  out  of  surplus  from  tax  sale.    In  a  peti« 
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tlon  filed  in  a  bill  to  foreclose  a  tax  lien,  which  petition  prays  an 
order  directing  a  county  treasurer  to  pay  over  to  petitioner  a  sur- 
plus remaining  after  the  tax  sale  decreed  in  the  foreclosure  action, 
where  the  fund  is  also  claimed  by  a  municipal  corporation  under 
Act  of  June  23,  1913,  providing  that  a  municipal  corporation  holding 
certificates  of  sale  or  tax  deeds  by  virtue  of  Act  of  1897,  sec  72 
(J.  &  A.  111463),  authorizing  municipal  corporations  to  purchase  at 
tax  sales  in  certain  cases,  shall  be  reimbursed  to  the  amount  paid 
by  it  at  such  sale  before  any  final  Judgment  shall  be  entered  con- 
cerning the  title  to  the  land  sold,  a  decree  granting  the  relief  prayed 
by  the  petition  is  not  erroneous  as  being  in  conflict  with  such  Act  of 
June  23,  1913,  although  such  reimbursement  is  not  made  by  sucb 
decree,  for  the  reason  that  such  Act  of  June  23,  1913,  has  been 
declared  unconstitutionaL 

2.  Taxation,  8  662* — when  holder  of  iwvaUd  ta^  title  entitled  to 
reknburaement.  Under  Hurd's  Rev.  St.,  ch.  120,  sec.  224  (J.  &  A. 
t[9443),  providing  that  any  judgment  setting  aside  a  tax  deed  shall 
provide  for  the  reimbursement  of  the  holder  of  such  deed  by  the 
claimant  as  prerequisite  to  such  claimant's  having  the  benefit  of 
such  decree,  the  holder  of  a  tax  title  is  entitled  to  reimbursement 
only  when  such  tax  deed  is  set  aside  by  the  decree  in  question. 

3.  Taxation,  §  662* — what  does  not  constitute  setting  aside  ta9 
deed.  A  decree  awarding  to  the  assignee  of  the  owner  of  land 
sold  for  taxes  a  surplus  remaining  after  such  sale  does  not  set  aside 
a  tax  deed  within  the  meaning  of  Hurd's  Rev.  St,  ch.  120,  sec  224 
(J.  &  A.  119443),  providing  for  the  reimbursement  of  the  holder 
of  a  tax  title  where  the  tax  deed  is  set  aside  by  a  judgment  decree, 
notwithstanding  the  fact  that  such  decree  denies  reimbursement  to 
a  municipal  corporation  holding  an  Invalid  certificate  of  the  sale 
of  the  same  land  to  it  for  nonpayment  of  assessmoits  made  against 
such  land  for  local  Improvements. 

4.  Equitt,  §151* — what  is  effect  of  admissions  in  hilk  In  a 
petition  by  the  assignee  of  the  owner  of  land  sold  for  taxes,  praying 
that  a  surplus  remaining  after  the  tax  sale  be  awarded  to  him,  the 
admission  of  a  claimant  under  tax  certificates  that  it  "makes  no 
claim  in  this  suit  as  to  the  title"  to  the  property  in  question,  amounts 
to  an  admission  that  the  tax  certificates  relied  on  are  invalid. 

5.  Taxation,  8  662* — when  holder  of  invalid  taw  title'not  entitled 
to  reimbursement.  The  holder  of  an  Invalid  tax  deed  is  not  tfititled 
to  be  reimbursed  for  the  amount  paid  in  acquiring  the  tax  title* 
whether  such  holder  be  a  city  or  an  Individual. 

6.  Estoppel,  §77* — when  assignee  of  surplus  from  taw  saHe  iiol 
estopped  to  question  right  of  dtp  to  reimbursement.    One  to  whom 
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Uie  owner  of  land  sold  for  taxes  has  assigned  his  right  to  the  sur- 
plus remaining  after  the  sale  is  not  estopped  to  question  the  right 
of  a  city  to  be  reimbursed  out  of  such  surplus  for  the  amounts  paid 
at  a  sale  of  the  same  land  to  it  for  nonpayment  of  assessments  for 
local  improvements,  by  reason  of  the  fact  that  such  assignee  had 
no  greater  rights  than  such  assignor. 

7.  Taxation,  S  662* — when  city  not  entitled  to  reimbursement  of 
amount  paid  at  tax  sale,  A  decree  awarding  a  surplus  remaining 
after  the  sale  of  land  for  taxes  to  the  assignee  of  the  right  of  the 
owner  of  the  land  in  such  surplus  does  not  violate  the  rule  that  one 
cannot  profit  by  his  own  wrong,  although  such  decree  denies  the 
right  of  a  city  to  be  r^mbursed  out  of  such  surplus  for  amounts 
paid  at  a  sale  of  the  same  land  to  it  for  nonpayment  of  assessments 
levied  against  the  land  to  pay  for  local  improvements. 

* 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Jesse 
A.  Baldwin,  Judge,  presiding.  Heard  in  the  Branch  Api)ellate  Court 
at  the  October  term,  1914.  Affirmed.  Opinion  filed  December  21, 
191&. 


Statement  of  the  Case. 

At  the  tune  of  the  filing  of  the  original  bill  in  this 
cause^  November  9,  1912,  Isaac  C.  Ogden  was  and  had 
been  for  more  than  twenty-five  years  the  owner  in 
fee  simple  of  five  certain  lots  in  Cook  county,  Illinois. 
The  bill  was  filed  by  the  People,  etc.,  under  and  by 
virtue  of  section  253  of  the  Revenue  Act  (J.  &  A. 
If  9472),  to  foreclose  the  liens  for  certain  unpaid  taxes 
levied  upon  said  lots  and  other  property.  Isaac  C. 
Ogden,  the  City  of  Chicago  and  others  were  made 
parties  defendant.  Various  proceedings  were  had 
and  on  March  19,  1918,  a  decree  of  sale  was  entered 
wherein  it  was  ordered  that  William  L.  O'Connell, 
county  treasurer  and  ex  officio  county  collector  of 
said  Cook  county,  should  sell  said  lots,  with  other  prop- 
erty, to  satisfy  said  tax  liens,  and  that  unless  said  lots 
were  redeemed  within  two  years  from  said  sale  accord- 
ing to  law  the  defendants  and  all  persons  claiming 
under  them  should  be  forever  foreclosed  of  all  further 

*Hee  Illinois  Notes  Wgmt,  Vols.  XI  to  XV,  and  ComiiUitlye  Quartorlj, 
topic  and  section  number. 
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claim  or  right  in  the  lots,  and  the  connty  clerk  should 
then  issue  a  deed  or  deeds  to  the  legal  holders  of  the 
certificates  of  sale,  etc.  In  pursuance  of  the  decree  the 
county  treasurer  duly  oflfered  for  sale  and  did  sell  said 
lots  on  April  23,  1913,  and,  on  May  17,  1913,  filed  his 
report  of  sale  and  the  same  was  approved  by  the  court 
The  report  showed  that  at  said  sale  the  lots  sold  for  an 
amount  more  than  sufficient  to  pay  all  moneys  due 
under  the  decree,  together  with  costs,  and  that  there 
remained  in  the  hands  of  the  county  treasurer,  out  of 
the  proceeds  of  the  sale  of  said  lots,  a  surplus  of 
$1,252.25,  to  be  distributed  and  paid  as  the  Circuit 
Court  should  direct. 

After  the  entry  of  said  decree  of  sale,  and  after  said 
sale,  to  wit,  on  or  about  October  9, 1913,  Isaac  C.  Ogden 
(the  owner  of  the  lots  at  the  time  of  said  sale)  and  one 
Joseph  Bushkewicz  entered  into  an  agreement  for  the 
sale  by  Ogden  to  Rushkewicz  of  said  lots  and  for  an 
assignment  by  Ogden  to  Rushkewicz  of  said  surplus  in 
the  hands  of  the  county  treasurer.  Pursuant  to  said 
agreement  Ogden  and  wife,  by  quitclaim  deed,  dated 
October  9,  1913,  and  recorded  October  14,  1913,  con- 
veyed said  lots  to  Rushkewicz,  and  at  the  same  time 
assigned  all  of  Ogden 's  right,  title  and  interest  in  and 
to  said  surplus  to  Rushkewicz.  Thereafter,  on  October 
14, 1913,  Rushkewicz  by  an  instrument  in  writing  duly 
assigned  to  Hiram  Coombs  all  of  his  (Rushkewicz') 
right,  title  and  interest  in  and  ^o  said  surplus. 

Subsequently,  on  October  27,  1913,  Hiram  Coombs 
filed  his  petition,  entitled  in  said  original  cause.  People^ 
etc.,  V.  Isaac  C.  Ogden  et  al.,  in  said  Circuit  Court,  mak- 
ing all  of  the  defendants  in  said  original  cause,  and 
also  said  Joseph  Rushkewicz,  parties  defendant  to  his 
petition,  and  setting  up  the  above  mentioned  facts,  and 
praying  that  the  court  enter  an  order  directing  the 
county  treasurer  to  pay  over  said  surplus  of  $1,252.25 
to  him  (Coombs).  Rushkewicz  and  Ogden  filed  an- 
swers admitting  the  allegations  of  the  petition  to  be 
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true  and  making  no  objections  to  the  court  entering  an 
order  in  accordance  with  the  prayer  of  the  petition. 
The  People,  etc.,  and  William  L.  O'Connell,  county 
treasurer,  filed  a  joint  and  several  answer  in  which 
they  admitted  that  such  a  surplus,  amounting  to 
$1,252.25,  was  in  the  hands  of  the  county  treasurer,  and 
disclaimed  all  right  or  interest  therein,  and  alleged  that 
said  county  treasurer  held  the  same  for  the  benefit  of 
such  person  or  persons  as  should  appear  entitled  there- 
to and  subject  to  the  order  of  the  Circuit  Court.  The 
City  of  Chicago  filed  an  answer  in  which  it  denied  that 
the  petitioner  (Coombs)  was  entitled  to  said  surplus, 
and  alleged  that  ^  ^  it  has  a  first  and  prior  Hen  on  said 
surplus  money  by  virtue  of  certain  special  assessments 
levied  pursuant  to  law  for  public  improvements  affect- 
ing the  said  property  in  said  petition  described,  and 
that  said  assessments  so  levied  were  unpaid  add  that 
the  amount  of  unpaid  assessments  now  due  the  said 
City  of  Chicago  amounts  to  the  sum  of  $1,000,  and 
that  the  said  property  was  sold  to  this  defendant  in 
pursuance  of  the  said  statute  in  sucli  case  made  aiid 
provided  as  shown  by  the  records  of  the  Recorder  of 
Deeds  of  Cook  County,  Illinois,  and  said  defendant 
stands  ready  to  produce  said  special  assessment  rec- 
ords, together  with  all  certificates  and  tax  deeds  per- 
taining to  the  same.**  The  city  in  its  answer  prayed 
that  the  petition  of  Coombs  be  dismissed  and  that  the 
court  enter  an  order  directing  the  county  treasurer  out 
of  said  surplus  money  to  pay  to  the  city  the  sum  due 
to  it  "under  and  by  virtue  of  its  liens  hereinabove  de- 
scribed for  unpaid  special  assessments.*' 

On  November  6,  1913,  the  court  ordered  that  said 
petition  together  with  all  answers  and  pleadings  there- 
to be  referred  to  a  master  in  chancery  to  take  proofs 
and  report  the  same  together  with  his  conclusions 
thereon.  On  the  hearing  before  the  master,  after  the 
petitioner  Coombs  had  introduced  his  evidence  and 
had  rested  his  case,  the  city  offered  in  evidence  cer- 
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tain  purported  tax  deeds  of  the  property  to  it.  Upon 
objections  being  made  thereto,  the  solicitor  for  the 
city  stated:  **The  purpose  of  the  offer  is  not  for  the 
purpose  of  indicating  an  adverse  title;  it  is  merely  to 
indicate  that  the  City  of  Chicago  has  pursued  the  taxes 
to  such  an  extent  as  the  statute  permits  them  to  pursue 
it  for  the  purpose  of  protecting  their  lien  acquired 
under  the  judgment  in  the  county  court,  in  confirma- 
tion of  a  special  assessment;  *  *  *  we  do  not  want  to 
prove  title  by  the  tax  deed."  On  January  23, 1914,  the 
master  made  a  report  in  which  he  stated  that  '^no 
claim  is  made  by  the  City  of  Chicago  to  said  surplus 
by  reason  of  the  sale  to  it  of  the  premises  in  question 
for  unpaid  taxes  and  the  subsequent  issuance  to  it  of 
tax  deeds  thereon ;  nor  ;^ere  said  tax  deeds  offered  for 
the  purpose  of  showing  a  title  adverse  to  that  of  peti- 
tioner's assignor  (Rushkewicz),  but  to  evidence  merely 
that  the  city  had  pursued  one  of  the  methods  specifi- 
cally given  it  by  statute  to  enforce  its  right  to  reim- 
bursement for  improvements  made,''  and  in  which  he 
expressed  the  opinion  that  the  petitioner  (Coombs) 
was  entitled  to  the  relief  prayed  for,  and  recommended 
that  the  court  enter  an  order  directing  the  county 
treasurer  to  pay  said  surplus  in  his  hands  to  said  peti- 
tioner. Before  said  report  was  filed  in  the  Circuit 
Court  the  City  of  Chicago,  on  January  30,  1914,  ap- 
plied for  leave  to  file  instanter  an  amendment  to  its 
answer  to  the  petition  of  Coombs.  Such  leave  was 
granted  and  the  amendment  filed,  and  the  same  was 
referred  to  said  master  to  hear  ^evidence  and  report 
his  conclusions  of  law  and  fact  at  the  same  time  he 
made  his  report  on  said  petition  and  the  original  an- 
swer of  the  city  thereto.  In  said  amendment  the  city 
alleged  that  the  petitioner  (Coombs)  was  not  entitled 
to  said  surplus  because  the  city  **is  and  for  a  con- 
siderable time  has  been  the  owner  of  the  premises  out 
of  which  it  is  claimed  said  surplus  arose,''  and  the 
city  prayed  that  *  *  if  any  order  or  decree  is  entered  dis- 
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tributing  said  surplus,  that  said  decree  provide  that  it 
be  paid  to  this  defendant,  but  that  if  the  court  should 
decree  that  for  any  reason  said  Coombs  is  entitled  to 
the  surplus,  then  said  decree  should  provide  that  there 
first  be  paid  out  of  said  surplus  the  amount  paid  out 
by  the  city  at  certain  taao  sales  at  which  it  bought  in 
the  property  in  question  in  default  of  other  bidders, 
together  with  the  interest  on  said  amount  and  the  costs 
of  this  defendant,  amounting  in  all  to  the  sum  of 
$908.95.''  On  February  28,  1914,  the  master  made  a 
supplementary  report  in  which  he  stated  that  in  his 
opinion  **the  filing  by  the  City  of  Chicago  of  its  amend- 
ed answer  herein  does  not  in  any  way  alter  or  change 
the  city's  status  in  said  proceeding  or  effect  the  find- 
ings and  conclusions  contained  in  the  master's  original 
report  herein,  and  he  therefore  recommends  that  the 
prayer  of  the  petition  of  Hiram  Coombs  be  granted  and 
that  a  decree  or  order  in  conformity  therewith  be 
entered. '*  It  appears  from  the  supplemental  report 
that  after  the  second  order  of  reference,  entered  Janu- 
ary 30,  1914,  further  evidence  was  heard  before  the 
master.  It  further  appears  that  on  this  hearing  it  was 
agreed  between  the  petitioner  and  the  City  of  Chicago 
that  '^the  city  makes  no  claim  in  this  suit  as  to  the  title 
in  it  to  any  of  the  property  in  evidence,  and  that  the 
master  need  make  no  report  thereon/'  Objections  by 
the  city  to  the  original  and  supplemental  reports  were 
filed  and  overruled.  Both  the  original  and  sup- 
plemental reports  were  filed  in  the  Circuit  Court 
on  March  16,  1914,  and  on  that  date  the  Circuit 
Court,  after  overruling  exceptions  thereto,  approved 
said  reports  and  entered  a  final  order  or  decree  direct- 
ing the  payment  of  said  surplus  to  the  petitioner. 
Coombs,  and  that  the  master's  fees  and  costs  be  paid 
by  the  City  of  Chicago.  By  this  appeal  the  City  of 
Chicago  seeks  to  reverse  said  order  or  decree. 

John  W.  Beckwtth,  for  appellant;   Chablbs  M. 
Hapt  and  William  J.  Naughton,  of  counsel. 
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BoBEBT  Zaleski,  f  or  appellee. 

Mb.  Pbesidikg  Justice  Gbidlet  delivered  the  opinion 
of  the  court 

It  is  contended  by  counsel  for  the  City  of  Chicago 
that  the  decree  should  be  reversed  because  it  is  in  vio- 
lation of  section  72  (as  amended)  of  the  ^^  Act  concern- 
ing Local  Improvements/'  in  force  July  1, 1897.  (J.  & 
A.  If  1463.)  Section  72,  prior  to  its  being  amended, 
provided  that : 

**Any  city,  village  or  town  interested  in  the  collec- 
tion of  any  tax  or  special  assessment,  may,  in  default 
of  other  bidders,  become  a  purchaser  at  any  sale  of 
property  to  enforce  the  collection  of  the  same,  and 
may,  by  ordinance,  authorize  and  make  it  the  duty  of 
one  or  more  municipal  o£Bcers  to  attend  such  sales  and 
bid  thereat  in  behalf  of  the  corporation. ' ' 

By  an  Act  approved  June  28, 1913,  in  force  July  1, 
1913,  said  section  72  was  amended  by  adding  the  fol- 
lowing: 

**Any  municipal  corporation  which  holds  any  cer- 
tificate of  sale  or  tax  deed  acquired  in  pursuance  here- 
of shall  be  entitled  to  reimbursement  of  the  amount 
paid  by  it  at  such  sale,  including  the  cost  and  interest 
at  the  rate,  of  five  per  cent  (5%) ;  and  no  £nal  judg- 
ment or  decree  shall  be  entered  in  any  case  either  at 
law  or  in  equity  or  in  proceedings  under  the  eminent 
domain  act  involving  the  title  to  or  interest  on  any 
land  in  which  such  municipal  corporation  shall  be  a 

garty,  until  reimbursement  has  been  made  to  it  as 
erein  provided.  ^^ 

Counsel  for  the  city  argue  that  by  reason  of  the  pro- 
visions contained  in  said  amendment  to  said  section  the 
court  should  not  have  entered  a  decree  giving  said 
surplus  in  the  county  treasurer's  hands  to  the  peti- 
tioner. Coombs,  until  said  petitioner  had  reimbursed 
the  city  for  its  expenditures,  including  costs  and  inter- 
est, at  the  sales  of  the  property  in  question  for  special 
assessments  in  default  of  other  bidders.    We  think  it 
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is  a  sufficient  answer  to  the  contention  to  say  that,  sub- 
sequent to  the  filing  of  counsers  brief  in  this  court,  our 
Supreme  Court  has  declared  that  portion  of  section  72 
as  amended  in  1913  to  be  unconstitutional  City  of 
Chicago  v.  Gage,  268  111.  232, 243. 

It  is  also  contended  by  counsel  that  the  decree  should 
be  reversed  because  it  is  in  violation  of  the  provision 
contained  in  section  224  of  chapter  120  of  the  Revised 
Statutes  of  Illinois  (J.  &  A.  If  9443),  as  follows: 

**  That  any  judgment  or  decree  of  court,  setting  aside 
any  tax  deed  procured  under  this  act,  shall  provide 
that  the  claimant  shall  pay  to  the  party  holding  such 
tax  deed  all  taxes  and  legal  costs,  together  with  all 
penalties,  as  provided  by  law,  as  it  shall  appear  the 
holder  of  such  deed,  or  his  assignors,  shall  have  prop- 
erly paid  or  be  entitled  to  in  procuring  such  deed, 
before  such  claimant  shall  have  the  benefits  of  such 
judgment  or  decree.  *  * 

We  cannot  agree  with  the  contention.  The  order  or 
decree  appealed  from  does  not  set  aside  any  tax  deed. 
It  has  several  times  been  decided  by  our  Supremo 
Court  that  a  tax  title  holder,  by  virtue  of  said  provi- 
sion in  section  224,  is  entitled  to  be*  reimbursed  only 
when  the  tax  title  is  set  aside.  Riverside  Co.  v.  Towns- 
hend,  120  111.  9 ;  Gage  v.  Eddy,  186  Til  432 ;  City  of  Chi. 
cago  V.  Pick,  251  HI.  594,  600.  Furthermore,  as  we 
view  it,  the  admission  on  the  hearing  that  *Hhe  city 
makes  no  claim  in  this  suit  as  to  the  title  in  it  of  any 
of  the  property  in  evidence**  amounted  in  effect  to  an 
admission  that  its  tax  deeds  were  not  valid,  and  it  has 
also  been  decided  that  the  holder  of  an  invalid  tax  deed 
is  not  entitled  to  reimbursement  for  the  amount  of 
money  expended  in  acquiring  the  tax  title  {City  of  Chi- 
cago V.  Pick,  supra;  0  *Connell  v.  Sanford,  255  HI.  49 ; 
South  Park  ComWs  v.  Berg,  259  HI.  447) ;  and  that  this 
rule  applies  where  a  city  is  the  holder  of  such  a  tax 
deed  as  well  as  where  the  holder  is  an  individual 
{O'Connell  v.  Sanford,  256  HI.  62). 
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And  we  do  not  think  there  is  any  merit  in  the  con- 
tention that  the  petitioner.  Coombs,  having  no  greater 
rights  than  Ogden,  is  estopped  to  claim  that  the  city 
is  not  entitled  to  be  paid  out  of  said  surplus  the  amount 
it  expended  in  procuring  said  tax  deeds,  or  in  the  fur- 
ther  contention  that  the  decree  in  effect  violates  the 
law  that  a  man  cannot  take  advantage  of  his  own 
wrong. 

We  are  of  the  opinion  that  the  decree  of  the  Cir- 
cuit Court  should  be  affirmed. 

Affirmed. 


Frank  P.  lUsley,  Appellee,  v.  Peerless  Motor  Car 

Company,  Appellant 

Gen.  No.  21,006.  (Not  to  be  reported  in  fuE) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Bichaio 
S.  TuTHiLL,  Judge,  presiding.  Heard  in  the  Branch  Apx)^late  Goort 
at  the  October  term,  1914.  Affirmed  on  remittitiir.  Opinion  filed 
December  21,  1915. 

Statement  of  the  Case. 

Action  by  Frank  P.  lUsley,  plaintiff^  against  the 
Peerless  Motor  Car  Company,  defendant,  in  the  Cir- 
cuit Court  of  Cook  county,  to  recover  **  commissions" 
alleged  to  be  due  under  a  written  contract  by  whidi 
defendant  made  plaintiff  its  agent  for  the  sale  of  its 
motor  cars.  From  a  judgment  for  plaintiff  for  $1,985, 
defendant  appeals. 

By  the  terms  of  said  written  contract  plaintiff  was 
made  the  **  exclusive  agent  ^*  of  defendant  until  Novem- 
ber 1, 1904,  for  the  sale  of  its  motor  cars  *4n  the  terri- 
tory included  in  State  of  Illinois  north  of  a  line  drawn 
east  and  west  through  the  City  of  Vandalia,  Dl.,  to  a 
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line  east  and  west  located  125  miles  north  and  east  of 
Chicago,  with  the  exception  of  the  City  of  Milwaukee, 
Wis.,  and  State  of  Iowa  east  of  a  line  drawn  north  and 
south  through  Des  Moines.'*  Plaintiff,  in  considera- 
tion of  his  appointment  as  such  agent,  agreed,  among 
other  things,  to  do  all  local  advertising  and  conduct 
all  local  shows  .and  exhibits  at  his  own  expense ;  to 
maintain  proper  sales  rooms  and  repair  and  storage 
^  rooms  at  Chicago,  Illinois ;  to  carry  in  stock  at  all 
*  times  at  least  one  of  the  defendant's  cars  for  demon- 
strating purposes  and  one  or  more  new  cars  for  sale, 
together  with  reasonable  supplies  for  repairs ;  and  to 
order  from  defendant  not  less  than  twenty-five,  4  cyl- 
inder, 24  horse-power  cars,  to  be  delivered  at  stated 
times  during  a  period  of  eight  months  from  the  date  of 
the  contract.  Plaintiff  was  to  be  allowed  a  discount  of 
twenty  per  cent,  from  defendant's  list  prices,  as  fixed 
from  time  to  time,  on  all  cars  purchased  from  defend- 
ant. Plaintiff  further  agreed  to  devote  his  best  ener- 
gies to  the  sale  of  defendant's  products,  to  refer 
promptly  to  defendant  all  inquiries  received  from  ter- 
ritory other  than  his  own,  and  not  to  sell  or  deliver 
any  of  defendant's  products  in  any  territory  other 
than  his  own  except  by  defendant's  permission  in 
writing,  and  plaintiff  further  agreed  that  neither  he 
nor  any  one  for  him  should  s6ll  defendant's  products 
at  a  price  less  than  the  list  price  at  the  time  of  such 
sale. 

Plaintiff  claimed  that  on  January  19,  1904,  while 
said  contract  was  in  force,  defendant,  either  directly 
or  through  its  agent  at  the  City  of  Milwaukee,  accept- 
ed an  order  for  the  sale  and  delivery  of  one  of  its 
automobiles  or  cars  to  Frank  K.  Bull,  residing  at 
Racine,  Wisconsin  (within  plaintiff's  exclusive  terri- 
tory), at  the  list  price  of  $6,445,  including  certain 
extras,  and  that  subsequently  and  while  said  contract 
was  in  force  defendant  sold  and  delivered  said  car  to 
said  Bull  at  said  price  at  Milwaukee  without  plaintiff's 
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consent ;  that  about  December  1, 1903,  while  said  con- 
tract was  in  force,  defendant  without  plaintiff's  con- 
sent sold  at  Chicago,  Illinois  (within  plaintiff's  said 
territory),  another  of  its  cars  to  A.  C.  Banker,  resid- 
ing in  Chicago,  for  the  price  of  $3,750 ;  and  that  by 
reason  of  said  two  sales  plaintiff  became  entitled  to 
^'commissions  upon  said  sales  of  twenty  per  cent,  of 
the  sums  of  money  received  for  the  same,''  which 
** commissions"  defendant  had  refused  to  pay  plain- 
tiff. The  award  of  the  jury  on  the  first  trial,  viz., 
$2,039,  is  twenty  i)er  cent,  of  the  aggregate  amount  of 
both  of  said  sales. 

i 

The  case  was  here  before  (177  HI.  App,  459),  and 
after  the  cause  had  been  redocketed  in  the  Circnit 
Court,  plaintiff,  by  leave  of  court,  on  March  11, 1914, 
filed  an  additional  count  to  his  declaration,  which  was 
similar  to  the  special  count  originally  filed  except  that 
it  contained  the  further  allegation  that  *  *  there  existed 
in  the  automobile  trade  at  the  time  when  said  contract 
was  entered  into  a  certain  uniform  trade  custom  and 
usage,  which  entered  into  the  aforesaid  agreement, 
that  an  exclusive  agent  was  entitled  to  commissions 
on  all  cars  disposed  of  by  the  defendant  either  by 
itself  or  any  other  agent  of  the  defendant  within  the 
territory  in  said  contract  described."  To  this  addi- 
tional count  defendant  filed  a  plea  of  the  general  issue, 
and  two  special  pleas  to  the  effect  that  the  supposed 
cause  of  action  did  not  accrue  to  the  plaintiff  (a) 
within  ten  years  or  (b)  within  five  years  next  before 
the  filing  of  said  additional  count.  To  these  special 
pleas  plaintiff  filed  general  demurrers  and  the  demur- 
rers were  sustained. 

The  substantial  facts  regarding  the  Bull  transaction 
are  stated  in  the  former  opinion  of  this  court  (177  DL 
App.,  p.  462)  and  need  not  be  repeated. 

As  to  the  transaction  with  Banker,  the  evidence  dis- 
closed that  he  was  the  sales  agent  of  defendant  prior 
to  the  appointment  of  plaintiff ;  that  upon  the  tennina- 
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tion  of  his  agency  Banker  asserted  a  claim  against 
defendant  for  damages  because  of  his  alleged  wrong- 
ful dismissal  and  for  a  credit  balance  due  him;  and 
that  this  claim  was  finally  settled  by  the  delivery  to 
him  by  defendant  of  a  car,  the  list  price  of  which  was 
$3,750.  While  it  appears  that  plaintiff  complained 
to  defendant  that  the  delivery  of  a  car  to  Banker  would 
be  detrimental  to  plaintiff's  business,  there  is  a  sharp 
conflict  in  the  evidence  as  to  whether  or  not  plaintiff 
did  not  finally  assent  to  such  delivery;  and  plaintiff 
testified:  **I  did  not  canvass  Mr.  Banker  or  attempt 
to  sell  him  a  car.  I  do  not  think  I  could  have  sold  a 
car  to  Banker ;  *  *  *  he  was  not  a  prospective  customer 
in  any  way.*' 

MoNTGOMEBY,  Habt,  Smtth  &  Steebb,  f or  appellant. 

H.  F.  Dickinson,  for  appellee. 

W.  H.  Tatgb,  of  counsel. 

Mb.  PnEsroiNG  Justice  Gbidley  delivered  the  opinion 
of  the  court 

Abstract  of  the  Decision. 

1.  Contracts,  §387* — when  evidence  insufflcient  to  establish 
breach  of  contract.  Id  an  action  to  recover  on  a  contract  where 
defendant  agreed  that  plaintiff  should  have  an  exclusive  right  to 
sell  its  motor  cars  within  a  named  territory  and  should  have  as  his 
compensation  for  such  sales  an  agreed  discount  from  defendant's 
listed  price  therefor,  and  the  breach  relied  on  to  sustain  the  action 
was  that  the  defendant  directly  or  indirectly  sold  one  of  its  cars 
within  plaihtiff's  territory,  evidence  held  sufficient  to  support  a 
finding  that  plaintiff  could  not  have  made  the  sale,  and  that  he 
did  not  sustain  any  actual  damages  as  a  result  of  such  sale. 

2.  CoNTBACTS,  §  387*' — when  evidence  sufficient  to  establish  breach 
of  contract.  In  an  action  to  recover  on  a  contract  whereby  defendant 
agreed  that  plaintiff  should  have  the  exclusive  right  to  sell  its 
motor  cars  within  a  named  territory  and  should  have  as  his  com- 
pensation for  such  sales  an  agreed  discount  from  defendant's  listed 

•See  lUlnoto  Note*  Dl^eat,  Vols.  XI  to  XV,  And  Cumulative  Quarterly,  Mune 
topic  and  section  number. 
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price  therefor,  where  the  breach  relied  on  to  sustain  the  action  was 
that  defendant  directly  or  Indirectly  sold  one  of  such  cars  within 
plaintiff's  territory,  evidence  held  to  warrant  a  finding  that  plaintiff 
could  have  made  the  sale,  and  that  plaintiff  suffered  substantial 
damages. 

3.  INTEBEST,  §  66* — tiow  should  he  computed  upon  Itreach  of  con- 
tract. In  an  action  to  recover  on  a  contract  whereby  defendant 
agreed  that  plaintiff  should  have  the  exclusive  right  to  sell  its  cars 
within  a  named  territory,  and  should  have  as  his  compensation  an 
agreed  discount  on  defendant's  listed  price  for  cars  sold  by  plain- 
tiff, and  where  Judgment  for  plaintiff  included  the  amount  of  such 
discount  on  the  price  obtained  for  a  car  sold  by  defendant  within 
such  territory  in  breach  of  the  contract,  held  that  Interest  should 
be  computed  on  the  amount  of  the  discount  trom  the  date  of  such 
sala 

4.  INTEBEST,  §  81* — when  error  exists  in  computation  of  interest. 
In  an  action  to  recover  on  a  contract  whereby  defendant  agreed  that 
plaintiff  should  have  the  sole  right  to  sell  its  motor  cars  within  a 
named  district,  a  judgment  for  plaintiff  of  $1,921.83,  held  excessive 
to  the  extent  of  $63.17. 


A.  E.  Bond  and  0.  J.  Bond,  trading  as  Ideal  Spuming 
Company,  Appellees,  v.  Duntley  Mannfactoring 

Company,  Appellant 

Gen.  No.  21,014.   (Not  to  be  reported  in  fnlL) 

Appeal  from  the  Municipal  Court  of  Chicago ;  the  Hon.  Jacob  H. 
Hopkins,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Affirmed  on  remittitur.  Opinion  filed 
December  21,  1915.    Rehearing  denied  December  80,  1915. 

,  Statement  of  the  Case. 

Action  by  A.  E.  Bond  and  0.  J.  Bond,  copartners, 
trading  under  the  name  of  Ideal  Spinning  Company, 
plaintiffs,  against  the  Duntley  Manufacturing  Com- 
pany, a  corporation,  defendant,  in  the  Municipal  Coui^ 

•See  minols  Notes  Digest,  Volfl.  XI  to  XV,  and  CumiiUitlyo  QiiaHcrly, 
topic  and  section  number. 
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of  Chicago,  in  an  action  of  the  first  class,  to  recover 
on  a  contract.  From  a  judgment  for  plaintiffs  for 
$2,428.83,  defendant  appeals. 

Montgomery,  Hart,  Smith  &  Steere,  for  appellant. 

Carl  A.  Waldron,  for  appellee. 

Mr.  Presiding  Justice  Gridley  delivered  the  opinion 
of  the  court. 

Abstraqt  of  the  Decision. 

1.  Municipal  Court  of  Chicago,  §13* — what  practice  includes. 
Pleadings  are  included  within  the  term  "practice." 

2.  Municipal  Court  of  Chicago,  i5* — what  power  judges  have 
to  make  rules.  Under  paragraph  9  of  section  2S  of  the  Municipal 
Court  Act  (J.  &  A.  K  3340),  the  Judges  of  the  Municipal  Court  of 
Chicago  may  adopt  a  rule  providing  for  the  filing  of  a  statement  of 
claim,  instead  of  a  declaration,  in  cases  of  the  first  class. 

3.  Municipal  Court  op  Chicago,  §17b* — when  motion  for  <M«- 
missal  of  action  properly  refused.  In  an  action  of  contract  of  the 
first  class  in  the  Municipal  Court  of  Chicago,  the  denial  of  a  motion 
to  dismiss  held  not  erroneous  l>ecause  plaintiffs  filed  a  statement 
of  daim  instead  of  a  declaration,  where  it  appeared  that  such  plead- 
ing was  permitted  by  a  rule  of  that  court  in  force  when  such  state- 
ment of  claim  was  filed. 

4.  Attorney  and  oliknt,  §  67* — when  evidence  of  admission  hy 
attorney  admissible.  Where  the  settlement  of  a  controversy  is  dele- 
gated to  the  attorney  of  one  of  the  parties  with  general  authority  to 
settle  the  same,  an  admission  by  him  made  during  negotiations  look- 
ing to  such  settlement  is  not  incompetent  as  violating  the  rule  that 
an  attorney  cannot,  outside  a  trial,  make  admissions  against  the 
interest  of  a  client,  for  the  reason  that  the  law  of  principal  and 
agent  is  applicable  to  the  relation  of  attorney  and  client,  and  the 
client  is  bound  by  the  acts  of  his  attorney  within  the  scope  of  the 
authority  of  such  attorney. 

5.  Attorney  and  client,  §67* — when  client  hound  hy  admission 
of  attorney.  A'  client  which  has  delegated  to  its  general  counsel 
general  authority  to  settle  a  controversy  is  bound  by  the  admission 
of  an  attorney  in  the  ofllce  of  such  general  counsel,  to  whom  the 
settlement  of  such  controversy  has  been  delegated  with  the  consent 
of  the  di^it,  as  much  as  though  such  admission  were  made  by  such 
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geDeral  counsel,  especially  where  it  appears  that  the  client  acquiesced 
in  and  subsequently  ratified  the  acts  of  such  attorney  with  reference 
to  such  controversy. 

6.  CoNTBACTS,  §  298*'— ii7Aen  tender  of  performance  imuffident. 
An  offer  to  ship  goods  on  condition  that  defendant  pay  for  them  in 
advance  of  shipment  is  not  a  sufflci^it  tender  of  performance  nnder 
a  contract  providing  for  shipment  on  condition  of  payment  **in 
thirty  days  from  delivery." 

7.  CoNTBACTS,  §  294* — when  performance  or  wUlingness  to  perform 
conditions  precedent  to  recovery.  An  action  upon  a  contract  cannot 
be  maintained  unless  plaintiffs  proved  performance  on  their  own 
part,  or  that  they  were  ready  and  willing  to  perform  within  the 
time  limited  by  the  contract.  « 

8.  Contracts,  §387* — when  evidence  insufficient  to  establi$h' 
excuse  for  tender  of  performance.  In  an  action  to  recover  for  breach 
of  a  contract  to  manufacture  and  deliver  goods,  where  there  was  no 
sufficient  tender  of  performance  by  plaintiffs,  evidence  held  insuffi- 
cient to  excuse  plaintiffs  from  making  tender  of  performance. 

9.  CoNTBACTS,  §  294* — what  is  essential  to  authorize  recovery  on 
contract.  No  recovery  can  be  had  in  an  action  to  recover  for  the 
purchase  price  of  goods  which  plaintiffs  contracted  to  mannfacturif 
and  deliver  to  defendant  where  there  is  neither  a  sufficient  tender 
of  performance  by  plaintiffs  nor  a  state  of  facts  excusing  tender. 

10.  Contracts,  §294* — when  there  can  be  no  recovery  for 
expense  of  storing  and  insuring  undelivered  goods.  In  an  action  to 
recover  the  purchase  price  of  goods  which  plaintiffs  contracted  to 
manufacture  and  to  deliver  to  defendant,  no  recovery  can  be  had 
for  expenditures  for  storing  and  insuring  goods  not  delivered  in  the 
absence  of  a  sufficient  tender  of  performance  by  plaintifte,  or  of  a 
state  of  facts  excusing  such  tender. 


City  of  Chicago,  Defendant  in  Error,  v.  William 

Wright,  Plaintiff  in  Error. 

Gen.  No.  21,036.  (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Chablis  N. 
GooDNow,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Coart 
at  the  March  term,  1915.  Reversed  and  remanded.  Opinion  filed 
December  21,  1915. 

«8ee  lUlnoU  Note*  Divert,  Vols.  XI  to  XV,  and  CnmnUUTo  Qnartcrlj, 
topic  and  section  number. 
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Statement  of  the  Case. 

Prosecution  by  the  City  of  Chicago  against  William 
Wright,  defendant,  in  the  Municipal  Court  of  Chicago, 
charging  defendant  with  committing  **an  indecent, 
lewd  and  filthy  act, '  *  with  uttering  *  *  lewd,  indecent  and 
filthy  words*'  find  with  making  ** obscene  gestures 
pubUcly'*  in  violation  of  section  2026  of  the  Revised 
Municipal  Code  of  Chicago.  To  reverse  a  judgment  of 
conviction,  defendant  prosecutes  this  writ  of  error. 

Gbntzel  &  Ceane  and  William  H.  Gbuver,  for  plain- 
tiff in  error. 

John  W.  Beckwith  and  Albert  J.  W.  Appell,  for 
defendant  in  error. 

John  F.  Power,  of  counsel. 

Mb.  PREsroiNG  Justice  Gridley  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

r 

Lewdness — when  admission  o/  evidence  error.  In  a  prosecution 
wherein  defendant  was  cliarged  witli  ottering  indecent  words  and 
with  making  obscene  gestures  publicly,  in  violation  of  an  ordinance, 
the  admission  of  evidence  that  defendant  had  used  indecent  lan- 
guage held  prejudicial,  where  it  appeared  that  the  Indecent  language 
testified  to  was  not  used  in  the  presence  of  the  complaining  witness. 


Maria  Peters,  Defendant  in  Error,  v.  John  A.  Reddy 
and  Fanny  Reddy,  Plaintiffs  in  Error. 

Gen.  No.  21,044.  (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  C!ourt  of  Chicago ;  the  Hon.  John  R»  New- 
coMEB,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1915.  Aflirmed.  Opinion  filed  December  21,  1915. 
Rehearing  denied  January  4,  1916. 
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Wood  V.  Foster,  195  111.  App.  580. 

Statement  of  the  Case. 

Action  by  Maria  Peters^  plaintiff,  against  John  A. 
Reddy  and  Fanny  Reddy,  defendants,  in  the  Mnnicipal 
Court  of  Chicago,  to  recover  on  a  promissory  note. 
To  reverse  a  judgment  for  plaintiff,  defendants  prose- 
cute  this -writ  of  error. 

King,  Bboweb  &  Hublbut,  for  plaintiffs  in  error. 

John  Lace,  for  defendant  in  error ;  Rankin  &  Dunk 
and  Ode  L.  Rankin,  of  counsel. 

Mb.  Pbesidinq  Justice  GamLET  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

Bills  and  notes,  8  ^0* — ichen  evidence  sufficient  to  sustain  fudg- 
ment.  In  an  action  to  recover  on  a  promissory  note,  judgment  for 
plaintiff  held  sustained  by  the  evidence  as  against  defendants'  daim 
of  want  of  consideration. 


Charles  L.  Wood,  Plaintiff  in  Error,  v.  Minnie  N. 

Foster,  Defendant  in  Error. 

Gen.  No.  21,071.  (Not  to  be  reported  in  fnlL, 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Jacob  H. 
Hopkins,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1915.  Affirmed.  Opinion  filed  December  21, 
1915. 

Statement  of  the  Case. 

Action  by  Charles  L.  Wood,  plaintiff,  against  Min- 
nie N.  Foster,  defendant,  in  the  Municipal  Conrt  of 

♦See  nilnoU  Notes  Dlffest,  VOI0.  XI  to  XT,  mnd  CumnlattTO  QnAtterlj, 
topic  and  aection  number. 
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Chicago,  tp  recover  the  amount  of  a  broker's  commis- 
sion for  negotiating  the  sale  of  certain  real  estate.  To 
reverse  a  judgment  for  defendant,  plaintiff  prosecutes 
this  writ  of  error. 

This  case  has  been  tried  twice.  On  the  first  trial  the 
court  directed  the  jury  to  return  a  verdict  in  favor  of 
the  defendant,  Minnie  N.  Foster,  which  they  did,  and 
judgment  was  entered  on  the  verdict  against  the  plain- 
tiff. On  June  24, 1913,  this  court  reversed  said  judg- 
ment and  remanded  the  cause  on  the  ground  that  the 
trial  court  erred  in  directing  a  verdict  for  the  defend- 
ant. {Wood  V.  Foster^  181  la.  Ap^.  409.)  When  the 
case  came  on  for  trial  the  second  time  the  defendant 
withdrew  her  request  for  a  jury  trial,  and  the  case  was 
tried  before  the  court  upon  the  same  evidence  as  was 
introduced  at  the  first  trial.  It  was  stipulated  that  the 
transcript  of  the  record  and  the  printed  abstract  there- 
of filed  in  this  court  on  the  former  appeal  be  intro- 
duced in  evidence  without  objections  or  exceptions  by 
either  party.  The  court  found  the  issues  against  the 
plaintiff  and  on  October  2,  1914,  entered  judgment 
against  the  plaintiff  for  costs.  The  issues  made  by  the 
pleadings  and  the  evidence  in  the  case  are  sufficiently 
stated  in  the  former  opinion  of  this  court. 

E.  F.  Mastbbson,  for  plaintiff  in  error. 

M.  F.  Gallagheb,  for  defendant  in  error ;  E.  B.  Wil- 
kinson, of  counsel. 

Mb.  Pbbsiding  Justice  Gbidlby  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Bboesbs,  §  88* — when  evidence  aufflcient  to  8U8tain  verdict  in 
action  for  commisaiona.  In  an  action  to  recover  the  amount  of  a 
broker's  commission  for  negotiating  the  sale  of  certain  real  estate, 
judgment  against  plaintiff  held  not  manifestly  against  the  weight  of 
evidence. 

—  — * — 

*8ee  nUnols  Notes  Divest,  Vols.  XI  to  XV»  mnd  OomolatlTe  QnAtterly*  Mme 
topic  mnd  section  number. 
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2.  Municipal  Coubt  of  Chicago,  8  17a* — when  proposUions  pre- 
sented properly  refused.  Propositions  submitted  to  be  held  by  the 
trial  court,  marked  "propositions  of  law  and  fact,"  but  which  are 
neither  propositions  of  law  nor  propositions  of  fact  but  mixed  propo- 
sitions of  law  and  fact,  are  properly  refused. 


City  of  ChicagOi  Defendant  in  Error,  v.  John  Doe, 
alias  Dave  Smith,  Plaintiff  in  Error. 

Gen.  No.  21,088.  (Not  to  be  reported  in  fnlL) 

Error  to  tbe  Municipal  Court  of  Chicago ;  the  Hon.  John  B.  New* 
ooMEB,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1915.    Affirmed.    Opinion  filed  December  21,  1915. 

Statement  of  the  Case. 

Prosecution  by  the  City  of  Chicago  against  John 
Doe,  alias  Dave  Smith,  defendant,  in  the  Municipal 
Court  of  Chicago,  charging  defendant  with  the  viola- 
tion of  an  ordinance.  To  reverse  a  judgment  of  con- 
viction with  a  fine  of  two  hundred  dollars,  defendant 
prosecutes  this  writ  of  error. 

The  amended  complaint  of  W.  J.  Hoffman,  signed, 
sworn  to  and  filed  on  October  22,  1914,  alleged  that 
John  Doe,  alias  Dave  Smith,  on  September  19,  1914, 
at  the  City  of  Chicago,  **was  then  and  there  the  keeper 
of  a  certain  common,  ill-governed  and  disorderly  house, 
then  and  there  kept  for  the  encouragement  of  idleness, 
gaming,  drinking,  fornication,  and  other  misbehavior, 
then  and  there  located  at  515  N.  La  Salle  St.,  in  the 
City  of  Chicago,  in  violation  of  section  2019  of  the  Re- 
vised Municipal  Code  of  Chicago. '  ^  Prior  to  the  trial 
the  defendant  moved  to  quash  and  strike  said  com- 
plaint from  the  files,  which  motion  was  denied.  The 
jury  returned  a  verdict  finding  the  defendant  **  guilty 

*See  niinoitt  Not€»  Dlffest,  Vols.  XI  to  XV,  Mid  CmnolatlTo  Quarterly* 
topic  and  section  number. 
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of  a  violation  of  the  ordinance,  described  in  the  com- 
plaint herein,  known  as  section  2019,"  and  assessing  a 
fine  against  him  of  two  hundred  dollars.  After  over- 
ruling motions  for  a  new  trial  and  in  arrest  of  judg- 
ment, the  court  entered  judgment  upon  the  verdict 
against  defendant  for  two  hundred  dollars  and  costs, 
which  judgment  the  defendant  by  this  writ  seeks  to 
reverse. 

While  it  does  not  appear  from  the  transcript  that 
said  section  2019  was  formally  introduced  in  evidence 
before  the  jury,  it  does  appear  that  the  court  in  the 
oral  charge  to  the  jury  stated  that  **the  ordinance 
under  which  the  city  is  proceeding  in  this  case  reads 
as  follows:  *  Every  common,  ill-governed  or  dis- 
orderly house,  room  or  other  premises,  kept  for  the 
encouragement  of  idleness,  gaining,  drinking,  fornica- 
tion or  other  misbehavior,  is  hereby  declared  to  be  a 
public  nuisance,  and  the  keeper  and  all  persons  con- 
nected with  the  maintenance  thereof,  and  all  persons 
patronizing  or  frequenting  the  same,  shall  be  fined  not 
exceeding  two  hundred  dollars  for  each  offense.  ^ '  ^ 

M.  A.  Zelensky,  for  plaintiff  in  error. 

John  W.  Beckwith  and  A.  J.  W.  Appell,  for  de- 
fendant in  error. 

Mb.  Pbesiding  Justice  GBmLEY  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Municipal  Coubt  op  Chicago,  §  36* — when  presumed  that  court 
took  judicial  notice  of  ordinance.  In  a  prosecution  In  the  Municipal 
Court  of  Cliicago,  charging  defendant  with  the  violation  of  an 
ordinance  of  the  City  of  Chicago,  a  judgment  of  conviction  held  not 
erroneous  although  it  did  not  appear  that  the  ordinance  alleged 
to  have  been  violated  was  formally  offered  in  evidence,  for  the  rea- 
son that  under  section  54  of  the  Munlciiml  Court  Act  (J.  &  A.  ^  3371), 

J  r   fci -  -  ■  ■  I  I 

*Hee  lUlnoiA  Notes  Digest,  Vols.  XI  to  XV,  and  Cmnalative  Quarterly,  sama 
topic  and  section  number. 
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requiring  such  court  to  take  judicial  notice  of  all  general  ordinances 
of  such  city,  it  is  to  be  presumed  that  judicial  notice  was  tatoi  of 
the  ordinance  alleged  to  have  been  violated. 

2.  Municipal  Ck)UBT  of  Ghioago,  836* — when  presumed  thai 
court  correctly  stated  provisions  of  ordinance.  In  a  prosecution  in 
the  Municipal  Court  of  Chicago,  charging  defendant  with  a  Tiola- 
tion  of  an  ordinance  of  the  City  of  Chicago,  it  is  to  be  presumed 
that  the  court  correctly  stated  the  provisions  of  the  ordinance 
alleged  to  have  been  violated,  where  it  appears  that  in  an  oral 
charge  the  court  told  the  jury  what  were  the  provisions  of  such 
ordinance. 

8.  DisoBDEBLY  HOUSE,  9 1* — When  remedy  to  make  complaint  more 
spedflo.  In  a  prosecution  in  the  Municipal  Court  of  Chicago,  charg- 
ing defendant  with  keeping  a  disorderly  house  in  violation  of  an 
ordinance,  a  motion  to  quash  the  complaint  held  properly  denied, 
for  the  reason  that  in  case  the  complaint  was  not  sufficiently  specific 
defendant's  remedy  is  in  a  motion  for  a  more  specific  statement  of 
the  offense  charged  and  not  by  a  motion  to  quash. 

4.  Disorderly  house,  8  6* — when  judgment  of  conviction  nu- 
tained  by  evidence.  In  a  prosecution  charging  defendant  with  keep- 
ing a  disorderly  house  in  violation  of  an  ordinance,  a  judgment  of 
conviction  held  not  against  the  weight  of  the  evidence. 

6.  Disorderly  house,  8  7* — whett  charge  not  preJudidaUy  errone- 
ous. In  a  prosecution  charging  defendant  with  keeping  a  disord^Iy 
house  in  violation  of  an  ordinance,  where  certain  portions  of  an  oral 
charge  were  assigned  as  error,  the  whole  charge  as  an  ^itirety  held 
not  prejudicially  erroneous. 


M.  Goldstein,  Defendant  in  Errors  v.  Paul  Setka  and 

Anna  Setka,  Plaintiffs  in  Error. 

Oen.  No.  21405.  (Not  to  be  reported  in  fnlL) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  J. 
RooNEY,  Judge,  presiding.  Heard  in  the  Branch  Api)ellate  Court  at 
the  March  term,  1915.    Affirmed.    Opinion  filed  December  21,  1915. 

Statement  of  the  Case. 

Action  by  M.  Goldstein,  plaintiff,  against  Panl  Setka 
and  Anna  Setka,  defendants,  in  the  Municipal  Court 

*8ee  nilnoift  Note*  DUreflt,  Vols.  XI  to  XV,  and  ComaUitlTe  Qnartarly', 
topic  and  section  number. 
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of  Chicago,  to  recover  the  amount  of  a  broker's  com- 
mission for  negotiating  the  sale  of  certain  real  estate. 
To  reverse  a  judgment  for  plaintiff  for  $337.50,  de- 
fendants prosecute  this  writ  of  error. 

The  plaintiff,  M.  Goldstein,  on  October  29,  1913, 
filed  his  statement  of  claim  to  recover  commissions  as 
a  real  estate  broker.  The  defendants  entered  their 
appearance  and  demanded  a  jury  trial  Subsequently 
plaintiff  filed  an  amended  statement  of  claim  in  which 
he  alleged,  in  substance,  that  his  claim  was  for  com- 
missions due  him  as  a  licensed  real  estate  broker  for 
procuring  at  defendants'  request  a  purchaser,  one 
S.  Oliff,  for  certain  real  estate  with  improvements 
thereon  owned  by  defendants  and  jsituated  in  the  City 
of  Chicago;  that  the  property  was  sold  by  the  de- 
fendants to  said  Oliff  on  June  23,  1913,  for  the  sum 
of  $13,500 ;  and  that  the  amount  due  plaintiff  as  com- 
missions was  two  and  one-half  per  cent,  on  said  sum, 
or  $337.50.  The  defendants  in  their  affidavit  of  merits 
alleged,  in  substance,  that  they  did  not  employ  plaintiff 
as  a  broker  or  otherwise  with  reference  to  said  sale 
and  that  plaintiff  did  not  act  as  agent  for  defendants 
but  as  agent  for  said  Oliff  in  the  transaction.  The 
jury  returned  a  verdict  finding  the  issues  against  the 
defendants  and  assessing  plaintiff's  damages  at 
$337.50,  upon  which  verdict  the  court  entered  the  judg- 
ment here  sought  to  be  reversed. 

The  evidence  showed  that  plaintiff  was  a  duly 
licensed  real  estate  broker,  that  defendants  owned  the 
property  and  that  plaintiff  carried  on  negotiations 
with  Oliff  with  the  knowledge  of  defendants  which  re- 
sulted in  the  sale. 

It  appeared  that  as  a  result  of  the  efforts  and  nego- 
tiations of  plaintiff  the  parties  were  brought  together 
and  signed  a  written  contract  whereby  defendants 
agreed  to  sell  and  Oliff  to  buy  the  property  for  $14,000 ; 
that  subsequently  further  negotiations  were  had  which 
resulted  in  the  price  being  reduced  to  $13,500;  that 
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there  was  no  special  agreement  between  plaintiff  and 
defendants  as  to  the ''commissions  to  be  received  by 
,  plaintiff,  but  that  those  commissions  were  usually  two 
and  a  half  per  cent,  on  the  purchase  price. 

George  H.  Mason,  for  plaintiff  in  error. 

Q.  J.  Chott,  for  defendant  in  error ;  Frank  H.  Cul- 
ver, of  counsel. 

Mr.  PREsroiNG  Justice  Gridley  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  BR0KEB8,  §  88* — When  evidence  sufficient  to  sustain  iudgment. 
In  an  action  to  recover  the  amount  of  a  broker's  commission  for 
negotiating  the  sale  of  certain  real  estate^  Judgment  for  plaintiff 
held  warranted  by  the  evidence. 

2.  Bbokebs,  §  62* — when  broker  acting  for  hoth  parties  entitled  to 
commissions.  Where  it  appears  that  through  the  efforts  of  a  Ucensed 
real  estate  broker  the  owners  and  purchaser  of  real  estate  were 
brought  together  and  a  contract  made  for  the  sale  of  the  real  estate, 
a  contract  may  be  implied  by  which  such  owners  agreed  to  pay  such 
broker  a  commission  for  negotiating  such  sale,  although  such  broker 
was  never  formally  employed  as  broker  by  such  owners,  and  althou^ 
it  appears  that  such  broker  was  also  acting  as  agent  for  the  pur- 
chaser of  such  real  estate  in  the  same  transaction,  provided  such 
owners  knew  of  such  employment  by  such  purchaser,  and  provided 
no  fraud  was  practiced  by  such  broker  on  such  own^«. 

3.  Brokebs,  §38* — when  broker  presenting  purchaser  entitled  to 
commissions.  When  a  broker  has  presented  to  his  principal  a  pur- 
chaser whom  the  principal  is  willing  to  acc^t  and  does  accept 
and  such  purchaser  and  principal  enter  into  a  contract  of  sale,  the 
broker's  commissions  are  earned. 

*See  nilnolft  Notes  Diffett,  Volt.  XI  to  XV,  and  CnmulatlTe  QmmrinAy,  wm 
topic  and  section  nnmber. 
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Mayr  v.  Chesman  &  Co.,  196  111.  App.  587. 

George  M.  Mayr,  Appellee,  v.  Nelson  Chesman  & 

Company,  Appellant. 

Gen.  No.  21,784. 

1.  Fbaud,  8  72* — when  biU  sufficiently  alleges.  In  a  bill  praying 
an  accounting  on  the  ground  of  fraud,  aTerments  of  the  hill  held 
sufficient  to  show  fraud. 

2.  Account,  §  19* — when  equity  iurisdiction  of  biU  for  accounting. 
In  a  bill  praying  an  accounting  where  evidence  was  taken  by  a 
master  on  complainant's  motion  for  a  preliminary  injunction,  bill 
and  evidence  held  to  show  tliat  the  accounts  in  question  are  numerous 
and  complicated  sufficiently  to  give  Jurisdiction  thereof  to  a  court 
of  equity. 

3.  Account,  §  19* — when  equity  iurisdiction  of  hiU  of  accounting. 
Courts  of  equity  have  Jurisdiction  to  compel  an  accounting,  although 
there  be  an  adequate  remedy  at  law,  where  fiduciary  relations  exist 
between  the  parties,  or  where  fraud  is  charged  or  where  discovery 
is  sou^t 

4.  Fraud,  8^* — when  equity  jurisdiction  on  ground  of  fraud. 
Fraud  is  one  of  the  broadest  grounds  giving  Jurisdiction  to  a  court 
of  equity,  and  where  fraud  exists  the  aggrieved  party  is  not  bound 
to  resort  to  another  tribunal,  possessed  of  less  power  and  appliances 
to  ascertain  the  truth  and  grant  relief,  althou^  another  tribunal 
may  also  have  Jurisdiction. 

{5.  Account,  S  19* — when  equity  jurisdiction  of  Wl  for  accounting. 
The  conditions  usually  held  sufficient  to  give  a  court  of  equity  Ju- 
risdiction to  entertain  a  bill  for  an  accounting  are  where  the  accounts 
in  question  are  complicated  or  intricate,  or  are  involved  with  third 
parties,  or  where  the  methods  of  investigation  peculiar  to  a  court  of 
equity  are  needed,  or  where  it  would  be  difficult  for  a  Jury  to  unravel 
the  numerous  transactions  involved. 

6.  Account,  S  19* — when  equity  jurisdiction  of  hUl  for  accounting. 
The  Jurisdiction  of  a  court  of  equity  to  entertain  a  bill  for  an 
accounting  depends  not  on  the  absence  of  any  remedy  at  law,  but 
upon  the  adequacy  and  practicability  of  such  remedy  and  tqpon  the 
discretion  of  the  court. 

7.  Account,  S  19* — when  equity  will  exercise  concurrent  jurisdic- 
tion of  bill  for  accounting.  In  regard  to  questions  of  accounts,  the- 
Jurisdiction  of  courts  of  equity  is  concurrent  with  that  of  courts  of 
law,  and  no  precise  rule  can  be  laid  down  as  to  when  a  court  of 
equity  will  exercise  such  Jurisdiction,  such  court  reserving  to  itself 
a  large  discretion,  and  refusing  to  take  such  Jurisdiction  according  to 
the  circumstances  of  the  particular  case. 

•See  lUlnois  Notes  Digest,  Vols.  XI  to  XV,  and  Camnlative  Quarterly,  same 
topic  and  fectlon  number. 
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8.  Injunction,  8 16* — when  equity  will  enjoin  suit  at  law.  Wbere 
a  bill  prays  an  accounting  and  it  appears  that  at  the  time  the  bill 
is  filed  an  action  is  pending  at  law  involTing  the  matters  in  regard 
to  which  the  accounting  is  sought,  an  Interlocutory  decree  restrain- 
ing the  further  prosecution  of  such  action  at  law  is  proper,  for  the 
reason  that  such  an  injunction  is  warranted  wh«u  for  any  reason 
a  court  of  equity  is  a  more  suitable  tribunal  for  the  determlnatioD 
of  the  matter,  or  where  equitable  remedies,  unavailable  at  law*  are 
required. 

9.  Account,  §  19* — when  equity  jurisdiction  of  hUl  for  accounting. 
Where  a  bill  prays  an  accounting,  and  it  appears  that  when  tlie  bill 
was  filed  an  action  at  law  was  pending  involving  the  matters  as  to 
which  the  bill  prays  an  accounting,  the  fact  that  under  section  68 
of  the  Practice  act  ( J.  &  A.  fl  8605),  relating  to  matters  of  accounts, 
and  Hurd*s  Rev.  St,  ch.  61,  sec  9  (J.  &  A.  15526),  relating  to  the 
production  of  books  and  writings,  a  court  of  law  has  every  facility 
possessed  by  a  court  of  equity  for  the  conduct  of  an  accounting, 
does  not  operate  to  oust  the  long  recognized  Jurisdiction  of  a  court 
of  equity  in  matters  of  account 

10.  Account,  8  26* — when  hiU  for  accounting  not  fatally  defecHve, 
A  bill  praying  an  accounting  is  not  fatally  defective  in  that  com- 
plainant made  no  demand  for  such  accounting  before  filing  his  bilL 

IL  Account  stated,  8  1* — what  constitutes.  The  terms  "stated" 
and  "settled"  accounts  are  sometimes  used  as  equivalait  expressions. 

12.  Account,  8  19* — when  equity  uHll  entertain  hUl  to  open  up 
stated  account  An  account  stated  is  only  prima  ftide  evidence  of 
its  correctness,  so  that  if  the  balance  ascertained  be  tainted  with 
fraud  or  mistake,  or  is  brought  about  by  undue  advantage^  equity 
will  entertain  a  bill  for  the  purpose  of  opening  it  for  restatemoit  or 
correction  in  part. 

Appeal  from  the  Superior  Ck)urt  of  Cook  county ;  the  Hon.  Denis 
E.  SuLUVAN,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Gourt 
at  the  Octob^  term,  1915.  Afitoned.  Opinion  filed  December  21, 
1915. 

Statement  of  the  Case. 

This  is  an  appeal  from  an  interlocutory  order  or 
decree  of  the  Superior  Court  of  Cook  county,  entered 
July  23, 1915,  wherein  Nelson  Chesman  &  Company,  a 
corporation,  its  agents  and  attorneys,  were,  until  the 
further  order  of  the  court,  restrained  from  further 
prosecuting  its  certain  pending  suit  in  the  Municipal 

*See  nilnolft  Not««  Divest,  Vols.  XI  to  XT,  and  CmnoUitlTe  QoMtfltljr,  mubm 
topic  »nd  section  number. 
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Conrt  of  Chicago  against  the  complainant^  George  H. 
Mayr,  and  also  restrained  from  commencing  any  fur- 
ther suits  against  said  complainant  growing  out  of  the 
transactions  mentioned  in  complainant's  bill  of  com- 
plaint. 

The  bill  was  filed  March  18, 1915,  and  was  verified 
by  the  affidavit  of  complainant.  It  is  therein  alleged, 
in  substance,  that  complainant  has  been  engaged  in 
the  drug  business  in  Chicago,  Illinois,  for  the  past 
twenty-five  years,  and  is  and  has  been  for  many  years 
the  owner  of  a  medical  preparation  known  as  **Mayr's 
Wonderful  Stomach  Remedy'' ;  that  the  defendant  Nel- 
son Chesman  &  Company  i3  a  Missouri  corporation, 
duly  Ucensed  to  do  business  in  lUinois  and  having  an 
office  in  Chicago,  Illinois,  and  is  and  has  been  for  sev- 
eral years  past  engaged  in  business  as  a  general  adver- 
tising agency,  and  as  such  solicits  advertisements  from 
advertisers,  which  it  causes  to  be  placed  in  newspapers, 
magazines  and  periodicals  throughout  the  United 
States  for  compensation  paid  it ;  that  for  several  years 
prior  to  August  1, 1913,  complainant  sold  his  said  rem- 
edy through  druggists  in  various  towns  in  the  United 
States  by  advertising  said  remedy  over  the  respective 
names  of  said  druggists,  which  class  of  advertising  is 
hereinafter  referred  to  as  **drug  store  advertising"; 
that  shortly  before  August  1,  1913,  complainant  en- 
tered into  negotiations  with  defendant  which  on  said 
date  resulted  in  an  agreement  in  writing  between  them, 
which  agreement  provided  that,  in  consideration  of 
complainant  placing  his  newspaper  and  magazine 
advertising  through  defendant's  agency,  defendant 
would  give  complainant  the  benefit  of  the  loyrest  pos- 
sible net  rates  obtainable  by  defendant  from  pubUsh- 
ers  and  charge  complainant  ten  per  cent,  over  said 
lowest  net  rates ;  that  the  defendant  was  to  make  for 
complainant  the  best  contracts  possible  with  the  pub- 
lishers and  give  complainant  the  benefit  of  all  dis- 
counts for  time  or  space  that  the  publishers  allowed 
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defendant;  that  defendant  was  to  bill  complainant  on 
the  first  of  each  and  every  month  for  daily  and  weekly 
papers  for  insertions  of  the  previons  month  and  for 
monthly  publications  of  the  current  month;  that  de- 
fendant would  allow  complainant  a  cash  discount  for 
the  prompt  payment  of  his  bills  on  the  same  date  that 
said  publishers  allowed  such  a  discount  to  defendant; 
that  said  agreement  was  to  be  in  force  for  a  period  of 
one  year  from  its  date,  with  the  privilege  of  extension 
from  year  to  year  unless  written  notice  was  given 
within  thirty  days  before  the  expiration  of  the  same, 
and  that  said  agreement  was  in  full  force  up  to  and 
including  December  12,  1914;  that  prior  to  August  1, 
1913,  complainant,  in  addition  to  said  drug  store  ad- 
vertising, sold  and  distributed  his  said  remedy  through 
advertising  by  a  plan  hereinafter  referred  to  as  the 
**mail  order  plan,''  viz.,  by  advertising  said  remedy 
over  the  name  and  address  of  complainant  and  dis- 
tributing and  selling  the  same  directly  to  the  consumer 
through  the  mails,  but  that  about  August  1, 1913,  said 
mail  order  plan  was  almost  wholly  abandoned;  that 
subsequent  to  the  making  of  the  said  written  agree- 
ment of  August  1,  1913,  defendant  endeavored  to  in- 
duce complainant  to  resume  his  said  mail  order  plan  of 
advertising,  and  certain  negotiations  were  had  which 
resulted,  on  or  about  September  10, 1913,  in  complain- 
ant entering  into  another  agreement  with  defendant; 
that  said  other  agreement  provided  that  complainant 
was  to  resume  his  mail  order  plan  of  advertising  and 
place  such  advertising  with  defendant,  and  that  de- 
fendant would  guaranty  that  the  net  amount  of  money 
received  as  the  result  of  this  class  of  advertising  would 
pay  the  cost  thereof  and  that  defendant  would  reim- 
burse complainant  for  any  deficit  that  might  exist; 
and  that  after  September  10, 1913,  and  up  to  the  month 
of  December,  1914,  both  said  drug  store  advertising 
agreement  and  said  mail  order  advertising  agreement 
were  in  full  force. 
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It  is  further  alleged  in  the  bill,  in  substance,  that  in 
pursuance  of  said  agreements   the  defendant  pre- 
pared advertisements  and   placed  them  in  various 
newspapers  and  periodicals ;  that  defendant  agreed  to 
pay  the  various  publishers  for  the  same  and  to  secure 
repayment  from  complainant  upon  presenting  to  him 
its  bills  therefor,  together  with  a  commission  of  ten 
per  cent,  added  for  placing  said  advertisements;  that 
complainant's    advertisements   were    published   hun- 
dreds of  times  in  more  than  six  hundred  publications 
throughout  the  United  States;  that  complainant  has 
spent  for  that  purpose  through  the  defendant,  since 
August  1,  1913,  approximately  $150,000;  that  all  con- 
tracts for  the  publication  of  complainant's  advertise- 
ments were  made  by  the  defendant  with  the  various 
pubUshers,  and  that  the  only  information  which  com- 
plainant has  had  with  reference  to  such  contracts  is 
such  as  furnished  him  by  defendant,  and  that  the  only 
knowledge  complainant  has  had  as  to  the  charges  made 
by  said  publishers  for  said  advertisements  is  likewise 
such  as  furnished  him  by  defendant;  that  each  month 
defendant  rendered  to  complainant  bills  for  advertis- 
ing  theretofore  published,  and  that  each  of  said  bills 
purported  to  set  forth  truthfully  the  exact  amount  of 
space  used  in  each  publication  for  complainant's  ad- 
vertisements, the  exact  time  the  same  were  published 
and  the  exact  charge  made  by  each  publisher;  that 
complainant  had  implicit  confidence  in  defendant,  and 
trusted  defendant,  and  accepted  as  true  the  statements 
contained  in  said  bills,  and  upon  that  basis  paid  defend- 
ant thousands  of  dollars,  andjpaid  all  bills  rendered  by 
defendant  except  bills  rendered  since  and  including 
December  12,  1914;  that  on  or  about  said  date  com- 
plainant terminated  his  relations  with  defendant  **  be- 
cause of  facts  coming  to  his  knowledge  leading  him  to 
believe  that  defendant  had  practiced  fraud  and  decep- 
tion on  him,  as  hereinafter  set  forth. ' ' 
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It  is  further  alleged  in  the  bill,  in  substance,  that 
complainant  thereupon  checked  up  some  of  the  bills 
theretofore  rendered  by  defendant  and  paid  by  com- 
plainant; that  said  bills  did  not  truthfully  set  forth 
the  exact  amount  of  space  used  in  each  publication  for 
complainant's  said  advertisements,  and  did  not  truth- 
fully set  forth  the  amount  paid  to  the  publishers  by 
the  defendant ;  that  many  of  the  items  charged  in  said 
bills  were  false  and  fictitious;  that  advertising  space 
had  been  charged  to  and  paid  by  complainant  at  rates 
greatly  in  excess  of  the  rates  charged  to  the  defend- 
ant by  the  publishers,  and  that  defendant  had  fraudu- 
lently charged  complainant  for  space  in  excess  of  the 
space  used  by  complainant  in  such  publications;  that 
on  numerous  occasions  the  defendant  was  allowed  by 
the  publishers  a  certain  discount,  ranging  from  two  to 
five  per  cent,  for  the  cash  payment  of  their  bills,  and 
complainant  paid  the  bills  rendered  by  defendant  with- 
in the  time  necessary  to  obtain  such  discounts,  but 
defendant  contrary  to  the  provisions  of  said  written 
contract  did  not  allow  complainant  such  discounts,  and 
complainant  paid  the  bills  as  rendered  without  such 
discounts,  having  no  knowledge  at  the  time  that  de- 
fendant had  obtained  the  same  from  said  publishers, 
and  complainant  alleges,  upon  information  and  belief, 
that  defendant  fraudulently  appropriated  such  dis- 
counts to  its  own  use ;  that  defendant  did  not  endeavor 
to  procure  for  complainant  from  said  publishers  the 
best  rates  obtainable,  but  on  the  contrary  in  numerous 
instances  paid  said  publishers  their  highest  rates  and 
charged  the  same  to  complainant  for  the  fraudulent 
purpose  of  increasing  the  amount  of  defendant's  com- 
missions; that  complainant  has  no  knowledge  of  the 
various  publishers  with  whom  defendant  made  con- 
tracts  for  complainant's  advertisements,  or  of  the 
terms  and  conditions  of  said  contracts;  that  the  only 
means  complainant  has,  other  than  through  defendant, 
to  obtain  information  as  to  complainant's  transactions 
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with  defendant  is  by  communication  with  said  publish- 
ers, of  whom  complainant  does  not  possess  a  complete 
list,  and  that  to  obtain  such  information  from  the  pub- 
lishers it  would  be  necessary  to  communicate  with  over 
six  hundred  persons  and  with  regard  to  thousands  of 
items  covering  a  period  of  about  sixteen  months,  and 
that  information  so  obtained  would  of  necessity  be  un- 
trustworthy, and  that  there  would  be  no  method  of 
compelling  a  disclosure  by  any  publisher. 

It  is  further  alleged  in  the  bill,  in  substance,  that 
the  net  amount  of  money  received  as  a  result  of  said 
mail  order  advertising  did  not  equal  the  cost  to  com- 
plainant of  said  advertising  by  a  sum  of  about  $7,000, 
that  defendant  by  the  terms  of  said  contract  is  liable 
to  complainant  therefor,  and  that  defendant  refuses  to 
fulfil  its  guaranty  and  should  be  decreed  to  pay  com- 
plainant the  amount  found  due  him  on  this  class  of 
advertising;  that  defendant  claims  there  is  now  due 
it  from  complainant  for  advertisements  placed  by  it 
a  sum  in  excess  of  $8,000;  that  complainant  believes 
and  charges  the  fact  to  be  that  there  is  no  money  due 
defendant  on  account  of  said  transactions,  that  com- 
plainant has  overpaid  defendant  and  that  there  is  due 
complainant  a  large  sum  of  money,  the  exact  amount 
of  which  is  unknown  to  complainant  and  can  only  be 
ascertained  upon  a  complete  accounting  between  the 
parties  and  upon  a  discovery  by  the  defendant ;  that  in 
addition  to  said  amount  so  overpaid  there  is  due  com- 
plainant an  amount  in  excess  of  $7,000  on  account  of 
defendant's  said  guaranty  on  said  mail  order  adver- 
tising ;  that  on  January  27, 1915,  defendant  commenced 
a  suit  in  the  Municipal  Court  of  Chicago  against  com- 
plainant based  upon  advertising  placed  for  complain- 
ant and  which  covers  thousands  of  items ;  that  it  will 
be  impossible  for  complainant  to  defend  said  suit  on 
account  of  facts  in  this  bill  alleged,  unless  an  account- 
ing is  had  between  the  parties  and  a  discovery  made 
by  defendant;  that  complainant  is  informed  and  be- 
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lieves,  and  so  alleges,  that  such  accounting  and  dis- 
covery would  make  it  possible  to  defeat  defendant's 
suit  and  to  establish  a  counterclaim  in  favor  of  com- 
plainant for  thousands  of  dollars;  that  on  or  about 
March  8, 1915,  defendant  threatened  to  bring  an  addi- 
tional suit  against  complainant  for  an  amount  approxi- 
mating $1,000  for  advertising  claimed  to  have  been 
/placed  by  it,  and  complainant  believes  that  defendant, 
unless  restrained,  will  commence  such  proceedings,  and 
that  such  suits  tend  to  harass  complainant  and  affect 
his  financial  credit,  and  that  the  items  mentioned  are 
false  and  fictitious  and  not  due  from  complainant ;  that 
on  account  6f  the  fiduciary  relations  between  the  par- 
ties the  defendant  owed  to  complainant  the  utmost 
good  faith  and  was  bound  to  perform  on  behalf  of 
complainant  every  act  and  thing  that  might  inure  to 
the  financial  benefit  of  complainant  in  the  transactions 
above  set  forth;  that  the  account  betwfeen  the  parties 
consists  of  thousands  of  items,  having  reference  to 
transactions  with  more  than  six  hundred  different  pub- 
lishers, and  covers  a  period  of  sixteen  months;  that 
defendant  has  books  and  records  showing  its  transac- 
tions with  complainant;  and  that  complainant  is  in- 
formed and  believes,  and  so  alleges,  that  said  books 
and  records  will  show  other  instances  of  wrongdoing 
by  defendant  and  that  it  is  indebted  to  complainant  in 
a  large  sum  of  money  on  account  thereof. 

T^e  bill  prayed  that  defendant  make  full  answer 
thereto  but  not  under  oath  (answer  under  oath  being 
waived) ;  that  defendant  make  a  full  discovery  of  all 
matters  and  things  aforesaid,  and  set  forth  a  true 
account  of  all  its  acts  with  respect  to  the  business  of 
complainant  transacted  for  or  with  complainant ;  that 
an  accounting  under  the  direction  of  the  court  be 
taken ;  that  defendant  be  decreed  to  pay  complainant 
whatever  sum  should  appear  to  be  due  him,  he  being 
ready,  and  hereby  offering,  to  pay  defendant  what- 
ever sum  should  appear  to  be  due  defendant;  that 
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defendant  make  a  full  discovery  concerning  the  books 
and  records  in  its  possession  or  control  showing  the 
transactions  above  mentioned,  and  permit  complain- 
ant to  inspect  said  books  and  records ;  and  that,  in  the 
meantime,  defendant  be  restrained  from  further  pros- 
ecuting said  pending  suit  in  the  Municipal  Court,  and 
from  instituting  any  other  suits  growing  out  of  said 
transactions. 

No  answer  was  filed  to  the  bilL  On  April  5,  1915, 
complainant  moved  for  a  preliminary  injunction  as 
prayed  in  the  bill,  and  the  court  ordered  that  said 
motion  be  referred  to  a  master  in  chancery  to  take 
proofs  and  report  his  conclusions  of  law  and  fact  and 
his  recommendations  upon  said  motion  for  such  in- 
junction. 

The  parties  appeared  before  the  master  by  their  re- 
spective solicitors.  On  behalf  of  the  complainant  the 
bill  of  complaint  was  read  as  an  affidavit ;  the  rules  of 
the  Municipal  Court  were  introduced  and  an  affidavit 
of  John  F.  Rosen,  solicitor  for  complainant,  was  read, 
setting  forth  in  full  the  amended  statement  of  claim 
of  Nelson  Chesman  &  Company,  filed  in  its  pending 
suit  in  the  Municipal  Court  of  Chicago  against  George 
H.  Mayr.  The  said  statement  of  claim  consisted  of 
four  pages,  to  which  was  attached,  as  ** Exhibit  A,'* 
a  further  statement  consisting  of  twenty-seven  pages 
of  certain  items  of  advertising,  each  patge  containing 
about  thirty-two  lines  of  such  items.  It  was  therein 
claimed  that  the  total  sum  due  from  said  George  H. 
Mayr,  after  allowing  all  just  credits,  was  $6,268.16. 
It  was  stipulated  between  counsel  that  Nelson  Ches- 
man &  Company  had  other  claims  against  George  H. 
Mayr  than  those  involved  in  said  pending  suit  in  the 
Municipal  Court  and  that  it  intended  to  bring  suit 
therefor.  On  behalf  of  the  defendant  the  written  con- 
tract of  August  1, 1913,  mentioned  in  the  bill,  and  the 
affidavit  of  A.  A.  Willson,  manager  of  the  Chicago 
office  of  defendant,  were  introduced  in  evidence.    De- 
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fendant  called  as  its  witness  the  complainant,  George 
H.  Mayr,  and  he  was  examined  and  cross-examined  at 
length. 

The  said  written  contract  w^as  in  the  form  of  a  prop- 
osition signed  by  defendant  and  addressed  to  com- 
plainant. At  the  bottom  thereof  was  the  writing: 
'* Accepted  by  Gteorge  H.  Mayr.'*  It  is  therein  pro- 
vided in  part  as  follows : 

**In  consideration  of  your  placing  all  your  news- 
paper magazine  advertising  through  our  agency,  we 
will  agree  to  give  you  the  benefit  of  the  lowest  possible 
net  rates  to  our  agency  in  all  publications  taken  up, 
and  charge  you  for  said  advertising  10%  over  and 
above  the  actual  net  cost  to  us.  We  are  to  make  for 
you  the  best  contract  possible  in  all  publications  and 
to  give  you  the  benefit  of  all  discounts  for  time  or 
space  that  publishers  allow  us.  In  case  the  amount  of 
space  contracted  for  is  not  used  by  you,  we  are  to 
charge  you  back  the  short  rate,  provided  we  are  unable 
to  induce  the  publisher  to  cancel  same,  which  we  always 
endeavor  to  do  for  our  clients.  We  are  to  bill  you  the 
first  of  each  month  for  daily  and  weekly  papers  for  in- 
sertions of  the  previous  month  and  for  monthly  pubU- 
cations  of  the  current  month,  and  we  are  to  allow  you 
the  cash  discount  for  prompt  payment  of  your  bills  on 
the  same  date  that  publishers  allow  this  cash  discount 
to  us.  *  *  *  It  is  understood  and  agreed  that  you  or 
your  representative  can  have  access  to  our  records, 
files  and  publishers*  bills  pertaining  to  your  business. 
•  *  *  The  termination  of  this  contract  is  one  year  from 
date,  with  the  privilege  of  extension  from  year  to  year, 
unless  written  notice  is  given  within  30  days  before 
the  expiration  of  same.  *  * 

The  affidavit  of  A.  A^  Willson  contained  allegations, 
in  substance,  as  follows:  That  in  the  conduct  of  its 
business  with  complainant,  defendant  always  made 
contracts  in  its  own  name  for  space  sold  by  it  to  com- 
plainant, and  in  all  instances  is  directly  liable  to  the 
publishers  for  the  same;  that  complainant  knew  that 
his  liability  to  pay  was  solely  to  defendant  and  to  no 


Chicago— FiBST  Distkict — DECEifBEB,  1915.    597 

Mayr  v.  Chesman  &  CJo.,  195'  111.  App.  587. 

other  persons;  that  defendant  did  not  undertake  any 
fiduciary  relation  to  complainant  and  that  the  relation 
between  the  parties  was  solely  that  of  seller  and  pur- 
chaser of  advertising  space  in  publications;  that 
defendant's  records,  files  and  publishers'  bills,  pertain- 
ing to  its  business  with  complainant,  have  at  all  times 
been  and  are  now  subject  to  complainant's  examina- 
tion, and  that  complainant  has  had  the  same  oppor- 
tunity of  knowing  their  contents  as  defendant,  and 
that  complainant  has  never  been  denied  access  there- 
to; that  in  the  transaction  of  business  between  the 
parties  defendant  rendered  complainant  monthly  bills, 
setting  forth  the  publications  in  which  the  advertise- 
ments were  inserted,  the  date  and  price  thereof,  and 
accompanying  which  were  copies  of  the  newspapers 
containing  each  advertisement,  and  thereby  complain- 
ant had  ocular  demonstration,  by  inspection,  as  to  the 
amount  of  space  occupied  by  the  advertisements ;  that 
upon  presentation  of  each  of  said  monthly  bills,  with 
the  exception  of  the  last  one,  complainant  examined 
the  same  in  connection  with  said  accompanying  news- 
papers, and,  if  any  errors  or  omissions  appeared 
therein,  called  defendant's  attention  to  the  same,  and 
each  of  said  monthly  bills  was  adjusted,  settled  and 
agreed  upon  by  the  parties  and  paid  by  complainant ; 
that  complainant  has  within  his  power  the  means  of 
knowing  and  stating  any  error,  mistake,  omission,  or 
other  fact,  relating  to  said  bills  so  settled  and  ad- 
justed, and  can  definitely  state  the  same;  that  defend- 
ant's pending  suit  at  law  against  complainant  is  for 
the  collection  of  the  last  monthly  bill  rendered  and 
for  certain  other  unsettled  items ;  that  the  account  on 
which  the  suit  is  based  has  been  fully  stated  and  ren- 
dered to  complainant  in  all  its  items,  and  that  com- 
plainant has  the  means  of  verifying  the  correctness  of 
the  same,  by  examination  of  the  advertisements 
themselves,  as  to  the  fact  of  their  insertion  and  as  to 
the  amount  of  space,  and  has  also  the  means  by  ref- 
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erence  to  defendant's  records,  files  and  publishers' 
bills  of  ascertaining  the  exact  price  at  which  defend- 
ant purchased  said  advertising  space  as  well  as  what 
discounts  have  been  allowed  defendant.  Nowhere  in 
said  affidavit  is  there  contained  any  denial  of  the  alle- 
gations of  fraud  contained  in  said  bill  of  complaint. 

George  H.  Mayr,  on  direct  examination  by  the  solic-  | 

itor  for  defendant,  testified,  in  part,  as  follows : 

**I  was  informed  that  the  books  and  records  of  de- 
fendant would  show  other  instances  of  wrongdoing  on 
the  part  of  defendant  by  Victor  H.  Young.  *  *  *  He  was 
in  my  employ  at  the  time.  *  *  *  He  made  this  state- 
ment after  he  had  discovered  a  great  many  discrep- 
ancies. •  •  ♦  I  suppose  it  was  some  time  in  December, 
1914.  *  *  *  He  said  he  had  received  the  information 
from  newspaper  publishers.  *  *  *  We  received  a  great 
many  letters  from  pubUshers  showing  discrepancies  in 
the  amount  charged  us  by  Nelson  Chesman  &  Co., 
and  the  amount  charged  to  them.  *  *  *  After  we  termi- 
nated the  relationship  we*  found  several  discrepancies. 

•  *  *  I  repeatedly  asked  for  information  and  would 
have  to  wait  until  such  information  came  from  the 
records  in  St.  Louis.  •  •  •  I  never  asked  for  access  or 
inspection  of  the  records,  files  or  publishers '  bills.  *  *  * 
The  books  and  records  were  in  St.  Louis  and  *  *  *  it 
was  inconvenient  to  go  there.  I  did  not  go  to  see  the 
books  for  the  reason  we  largely  discovered  the  irregu- 
larities after  discontinuing  business,  and  for  the  reason 
that  I  supposed  they  would  not  be  shown  to  me.  *  *  * 
We  did  not  measure  the  advertising  for  a  long  time, 
not  until  four  or  five  months  before  we  terminated 
our  relationship.  We  could  have  ascertained  the  space 
by  measuring  it  in  the  different  newspapers,  but  we 
didn't  do  this.    We  relied  on  Nelson  Chesman  &  Co." 

On  cross-examination  Mr.  Mayr  testified  in  part  as 
follows : 
**For  almost  a  year  we  did  not  measure  the  space. 

•  *  *  Since  checking  up  the  bills  and  measuring  the 
space  I  found  discrepancies  in  their  statements.  ♦  •  • 
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I  found  that  they  charged  me  for  more  space  than  I 
was  actually  consuming.  *  •  •  The  bills  of  the  news- 
papers were  rendered  to  Chesipan  &  Co.  I  never  saw 
any  of  them,  and  the  bills  rendered  me  by  Chesman  & 
Co.  were  supposed  to  show  how  much  they  paid  the 
publishers.  *  ♦  •  Mr.  Young  obtained  the  information 
in  regard  to  the  space  that  had  been  used  and  billed  to 
us  by  Chesman  &  Co.,  and  he  showed  me  the  duplicate 
bills  made  by  the  publishers,  and  comparing  these  dup- 
licate bills  with  the  charges  made  to  me  by  Chesman 
&  Co.  as  to  the  total  amount  of  space  used,  I  found 
discrepancies.  I  can  cite  one  instance  where  Chesman 
&  Co.  charged  for  511  lines  of  advertising  and  the  news- 
paper report  showed  that  375  lines  were  billed  to  me, 
and  I  paid  for  the  first  amount.  *  *  *  We  obtained  dup- 
licate bills  of  short-rate  charges  from  the  publishers 
and  I  compared  them  with  the  bills  rendered  me  by 
Chesman  &  Co.  and  found  discrepancies.  •  •  •  I  had 
not  acquired  any  information  up  to  the  time  of  my  ter- 
mination of  business  relations  with  Chesman  &  Co.  as 
to  what  they  had  paid  the  publishers.  I  relied  upon 
.  their  statements  as  to  what  they  paid  to  the  publishers 
as  being  correct.  *  ^ 

It  was  also  stipulated  between  counsel  that  it  is  a 
custom  among  publishers  to  sell  advertising  space  at 
different  rates  varying  with  the  amount  contracted  to 
be  used  within  one  year,  and  if  a  customer  uses  less 
than  the  amount  contracted  for  during  such  period  the 
publisher  will  charge  a  higher  rate  for  such  lesser 
amount,  or  what  is  termed  the  ** short-rate.^' 

The  master  found  that  the  sworn  bill  of  complaint 
stated  a  good  and  sufficient  cause  of  action  against  the 
defendant  and  one  which  is  based  on  well  established 
grounds  of  equitable  relief;  that  the  allegations  of 
said  bill  had  not  been  denied  by  answer,  and  that  the 
facts  as  sworn  to  therein  had  not  been  successfully 
controverted  or  denied  by  any  of  the  affidavits  or  evi- 
dence offered  by  defendant.  The  master  further  found 
that  a  court  of  equity  had  jurisdiction  of  the  cause, 
(1)  because  of  the  fiduciary  relations  existing  between 
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the  parties  as  shown  by  the  contract  of  Angust  1, 1913 ; 
(2)  because  of  the  allegations  in  said  bill  of  fraud  in 
relation  to  the  excess^  charge  for  advertising  space 
made  by  defendant  to  complainant  over  and  above  the 
amounts  actually  paid  publishers  by  defendant  for 
publishing  complainant's  advertisements,  and  in  rela- 
tion to  the  fraudulent  appropriation  of  discounts  by 
defendant;  and  (3)  because  of  the  numerous  and  com- 
plicated items  of  account  in  the  matters  in  controversy 
between  the  parties ;  that  the  said  items,  being  several 
thousand  in  number,  cannot  be  expeditiously  or  accu- 
rately  adjusted  or  adjudicated  except  upon  an  account- 
ing in  a  court  of  equity;  that,  while  paragraph  68  of 
the  Practice  Act  (J.  &  A.  ^8605)  might  relieve  some 
of  the  difficulties  in  connection  with  an  accounting  at 
law,  it  was  not  as  expeditious  or  accurate,  as  the 
method  of  accounting  in  chancery,  and  its  existence 
did  not  supersede  the  jurisdiction  of  a  court  of  equity ; 
and  that  no  demand  for  an  accounting  was  necessary  in 
view  of  the  suit  already  pending  in  said  Municipal 
Court,  and  for  the  further  reason  of  the  existence  of 
the  jurisdictional  ground  of  fraud,  fiduciary  relations 
and  complexity  of  account  as  a  basis  of  equitable  re- 
lief. The  master  recommended  that  a  preliminary 
injunction  issue  in  accordance  with  the  prayer  of  the 
biU. 

Objections  were  filed  to  the  master's  report  and 
they  were  all  overruled  by  him.  Subsequently  the 
report  was  filed  in  court  and  the  objections  thereto 
were  ordered  to  stand  as  exceptions,  and  subsequently 
the  court,  after  argument,  overruled  said  exceptions 
and  entered  the  interlocutory  order  or  decree  as  above 
mentioned. 

W.  Knox  Haynbs  and  Miohael  Feinbebg,  for  ap- 
pellant. 

John  F.  Bosen,  for  appellee. 
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Mb.  Pbesidinq  Justice  Gbidley  delivered  the  opinion 
of  the  court 

This  is  a  bill  for  a  discovery  and  an  accounting.  It 
is  predicated  upon  three  well  recognized  grounds  of 
equitable  relief,  viz.:  fraud,  fiduciary  relations  and 
numerous  and  complicated  accounts.  Incidental  to  the 
main  relief  asked  the  complainant  prayed  that,  pending 
the  hearing,  the  defendant  be  enjoined  from  further 
prosecuting  its  certain  suit  at  law  against  complain- 
ant, and  from  instituting  other  threatened  suits  at 
law,  involving  some  of  the  same  transactions  as  are 
involved  in  the  bill.  Complainant  ^s  motion  for  such 
preliminary  injunction  was  referred  to  a  master,  and 
after  a  hearing  on  the  sole  issue  whether  such  injunc- 
tion  should  issue  the  master  recommended  its  issuance, 
and  subsequently  the  court,  after  hearing  argument  on 
exceptions  to  the  master's  report,  followed  the  recom- 
mendation and  issued  the  order  appealed  from.  The 
sole  question  before  us  is  whether  the^  Superior  Court 
erred  in  granting  the  preliminary  injunction.  (BUI- 
board  Pub.  Co.  v.  McCarahan,  151  HI.  App.  227,  233.) 

The  main  contention  of  counsel  for  defendant  is  that 
the  allegations  of  the  bill  and  the  evidence  taken  be- 
fore the  master  disclose  the  existence  of  a  remedy  at 
law  so  adequate  and  complete  as  to  preclude  a  court  of 
equity  from  assuming  jurisdiction,  (1)  because  the 
allegations  of  fraud  are  insufficient  and  for  aught  that 
appears  in  the  bill  a  court  of  law  may  apply  an  ade- 
quate and  complete  remedy;  (2)  because  the  facts 
stated  in  the  bill  do  not  show  a  fiduciary  relation  be- 
tween the  parties  but  merely  that  of  debtor  and  cred- 
itor; (3)  because  it  does  not  appear  that  the  accounts 
are  complicated,  though  numerous;  and  (4)  because 
the  Municipal  Court  as  a  court  of  law,  having  first 
acquired  jurisdiction,  has,  by  reason  of  section  68  of 
the  Practice  Act  (J.  &  A.  ^  8605)  and  section  9  of  chap- 
ter 51  of  the  Revised  Statutes  of  this  State  (J.  &  A. 
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^  5526)  and  other  statutes,  every  facility  that  a  court 
of  equity  has  for  the  conducting  of  an  accounting. 

Passing  the  question  whether  the  facts  stated  in  the 
bill  sufficiently  show  that  a  fiduciary  relation  existed 
between  the  parties,  we  are  of  the  opinion  that  the  bill 
alleges  sufficient  facts  showing  fraud  (which  are  not 
denied),  and  that  the  bill  and  the  evidence  taken  be- 
fore the  master  sufficiently  disclose  that  the  accounts 
are  numerous  and  complicated,  so  as  to  give  a  court  of 
equity  jurisdiction.  ''Courts  of  equity  have  jurisdic- 
tion to  compel  an  accounting,  although  the  complain- 
ant has  an  adequate  remedy  at  law,  where  fiduciary 
relations  exist,  or  fraud  is  charged,  or  a  discovery  is 
sought.*'  (1  Ruling  Case  Law,  p.  224;  Billboard  Pub. 
Co.  V.  McCarahan,  151  111.  App.  227,  235.)  ''Fraud  is 
one  of  the  broadest  grounds  of  equity  recognized  by 
the  courts.  •  •  •  It  is  the  fraud  which  gives  juris- 
diction to  this  court,  and  the  aggrieved  party  is  not 
obliged  to  resort  to  another  tribunal,  possessed  of  less 
power  and  appliances  to  ascertain  the  truth,  and  grant 
the  required  remedy,  although  the  other  tribunal  may 
have  jurisdiction.'*  {Nelson  v.  BockweU,  14  IlL  375, 
376.)  "Where  the  state  of  Accounts  between  the  par- 
ties is  complicated  and  intricate,  where  the  state  of 
accounts  between  the  parties  is  involved  with  third 
parties,  where  to  do  justice  requires  the  employment 
of  methods  of  investigation  peculiar  to  courts  of 
equity,  and  where  it  would  be  very  difficult  for  a  jury 
to  unravel  the  numerous  transactions,  are  conditions 
usually  held  to  be  sufficient  to  give  a  court  of  equity 
jurisdiction.  The  jurisdiction  in  equity  does  not,  in 
such  cases,  depend  upon  the  absence  of  a  remedy  at 
law,  but  upon  its  adequacy  or  practicability  and  ui>on 
the  discretion  of  the  court.'*  {Crown  Coal  dk  Tow  Co. 
V.  Thomas,  177  111.  534,  540.)  "In  i^espect  to  the  con- 
sideration of  matters  of  account,  the  equitable  jurisdic- 
tion of  courts  of  equity  is  concurrent  with  that  of 
courts  of  law,  and  no  precise  rule  can  be  laid  down  as 
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to  the  cases  in  which  a  court  of  equity  will  exercise  its 
jurisdiction.  A  court  reserves  to  itself  a  large  discre- 
tion upon  the  subject  and  will  refuse  or  reject  the 
cognizance  of  cases  of  account  as  the  circumstance  of 
the  particular  case  may  render  expedient.'^  (Forster, 
Waterbury  <&  Co.  v.  Webster  Mfg.  Co.,  108  HI.  App. 
41,  46.)  And  we  think  that  it  was  proper  for  the 
Sui)erior  Court,  having  jurisdiction  as  a  court  of 
equity  of  the  present  bill  for  an  accounting,  to  issue 
the  preliminary  injunction  as  incidental  to  the  main 
relief  prayed  for.  *  *  The  existence  of  a  defense  at  law 
does  not  make  an  injunction  against  the  action  at  law 
improper  when  for  any  reason  the  court  of  equity  is 
a  more  suitable  tribunal  for  the  determination  of  the 
matter,  or  where  equitable  remedies,  unavailable  in 
the  court  of  law,  are  necessary.^*  (22  Cyc  798;  see 
also  Forster,  Waterbury  &  Co.  v.  Webster  Mfg.  Co., 
supra.)  And,  even  admitting  for  the  sake  of  the  argu- 
ment only  that  the  Municipal  Court  as  a  court  of  law 
has,  by  reason  of  the  statutes  mentioned,  every  facility 
that  a  court  of  equity  has  for  the  conducting  of  an 
accounting,  that  fact,  in  our  opinion,  does  not  deprive 
the  Superior  Court  as  a  court  of  equity,  under  the 
facts  of  the  present  case,  of  its  long  recognized  juris- 
diction in  matters  of  account.  (1  Corpus  Juris,  p.  619 ; 
1  Story's  Eq.  Jur.,  ^c.  80;  1  Pomeroy's  Eq.  Jur.,  sec. 
279 ;  Garden  City  Sand  Co.  v.  People,  118  111.  App.  372, 
375;  Grimes  v.  HUliary,  38  111.  App.  246,  248;  Kendall- 
ville  Refrigerator  Co.  v.  Davis  <&  Rankin,  40  HI.  App. 
616,  625.) 

And  we  do  not  think  that  under  the  facts  disclosed 
there  is  any  merit  in  the  contention  of  counsel  for  de- 
fendant that  the  bill  is  fatally  defective  because  no 
demand  was  made  by  complainant  for  an  accounting 
before  the  bill  was  filed.  (1  Corpus  Juris,  p.  627; 
Chrichton  v.  Hayles,  176  Ala^  223,  228.) 

It  is  further  dontended  by  counsel  for  defendant 
that  as  it  appears  from  the  bill  and  the  evidence  taken 
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before  the  master  that  defendant  rendered  monthly 
accounts  to  complainant,  which  accounts  except  the 
last  one  were  settled  and  paid  by  complainant,  said 
accounts  cannot  be  opened  up  except  as  to  particular 
items  claimed  to  be  erroneous.  Under  the  facts  dis- 
closed we  are  of  the  contrary  opinion.  In  State  v. 
Illinois  Cent.  B.  Co.,  246  IlL  188,  241,  it  is  said:  **The 
terms  ^stated'  and  ^settled'  accounts  are  sometimes 
used  as  equivalent  expressions.  ♦  ♦  •  An  account 
stated  is  only  prima  facie  evidence  of  its  correctness. 
•  *  *  It  may  be  impeached  for  fraud  or  mistake.  The 
general  rule  is,  that  in  an  application  to  open  a  stated 
account  the  plaintiff  musi/  either  charge  fraud  or  state 
particular  errors.  If  a  complainant  seeks  the  aid  of  a 
court  of  chancery  under  such  circumstances,  the  charges 
in  the  bill  must  be  definite  and  reasonably  certain. ' '  In 
the  present  bill  there  are  definite  charges  of  fraud  in 
connection  with  said  monthly  bills  or  accounts 
rendered.  *' While  an  account  stated  or  settled  will 
ordinarily  bar  discovery  and  relief,  yet  if  the  balance 
ascertained  is  not  correct  or  the  settlement  is  infected 
with  mistake  or  fraud,  or  brought  about  by  undue 
advantage,  equity  will  entertain  jurisdiction  for  the, 
purpose  of  opening  it  for  restatement  or  for  correction 
in  part.*'    (1  Corpus  Juris,  716.) 

For  the  reasons  indicated  we  ate  of  the  opinion  fhat 
the  Superior  Court  did  not  err  in  entering  the  inter- 
locutory order  or  decree  appealed  f rom,  and  the  same 
is  affirmed.  >* 

Affirmed. 
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John  Frederick  Wallach  et  al.,  Appellants,  v.  Oor- 
nelins  K  O.  Billings  et  aL,  Appellees. 

Gen.  No,  20,733. 

1.  Bquttt,  S  146^ — when  Mil  btf  stockholders  against  directors 
of  corporation  not  multifarious.  On  general  demurrer  to  a  bill  by 
stockbolders  of  a  bank  se^dng  to  enforce  against  one  of  its  directors 
liability  for  losses  sustained  by  the  bank  by  reason  of  the  nnlawfnl 
manipulation  of  its  funds  by  its  president,  where  the  liability  sought 
to  be  enforced  against  such  defendant  was  predicated  on  allegations 
that  (1)  defendant  failed  to  perform  his  duties  as  such  director, 
and  (2)  that  such  failure  was  due  to  defendant's  '^secret"  agreement 
with  such  president  to  abdicate  his  functions  as  such  director,  allega- 
tions held  to  present  only  the  single  ground  of  failure  to  perform 
defendant's  ofDcial  duties,  and  not  to  Justify  the  legal  conclusion 
of  an  independent  and  different  liability,  for  the  reason  that  from 
the  mere  allegation  that  the  understanding  was  secret  it  was  not 
necessarily  inferable  that  def^idant  entered  thereinto  with  intent 
to  facilitate  unlawful  acts  or  with  knowledge  that  any  such  were 
being  committed,  and  also  because  such  an  understanding,  unless 
made  with  an  unlawful  or  ulterior  purpose,  which  was  not  alleged, 
was  not  inconsistent  with  a  mere  understanding  that  defendant  would 
act  as  director  if  not  required  to  take  an  active  part  in  the  affairs 
of  the  bank. 

2.  Equity,  S  1^7^ — how  bill  by  stockholders  against  director  of 
corporation  should  he  construed.  Where,  in  a  bill  seeking  to  enforce 
against  a  director  of  a  bank  liability  for  losses  sustained  by  it  while 
he  held  ofDce  as  such  director,  the  liability  sought  to  be  enforced 
is  predicated  on  allegations  that  he  failed  to  perform  his  official 
duties  as  such  director,  while  at  the  same  time  such  bill  charges 
directors  other  than  such  defendant  with  more  than  mere  nonfeasance 
in  regard  to  the  transactions  resulting  in  such  losses,  such  allega- 
tions tend  to  support  the  contention  that  such  defendant's  failure 
to  perform  his  duties  was  not  the  proximate  cause  of  the  losses 
sustained  by  the  bank,  the  bill  being  in  sudi  case  constmable  most 
strongly  against  the  pleader. 

8.  Banks  and  banking,  J  48^ — what  are  duties  of  nonresident 
directors  of  national  hank.  The  National  Banking  Act  (U.  8.  Rev. 
St,  sec.  5146),  providing  "that  at  least  three-fourths  of  the  directors" 
of  a  national  bank  '*must  have  resided  in  the  State  *  *  *  in  whidi 
the  association  is  located  for  at  least  one  year"  prior  to  election  as 
such,  permits  the  election  of  nonresid^it  directors  by  a  national 
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bank,  and  oontemplatee  that  such  nonresident  directors  shall  not 
give  the  same  attention  to  the  affairs  of  the  bank  as  that  required 
of  those  directors  who  are  resident. 

4.  Equitt,  S  l^l^^how  tm  hy  stockholders  of  hamk  agmhut 
director  8?u)uld  be  constmed.  On  general  demurrer  to  a  bill  seek- 
ing to  enforce  against  a  nonresident  director  of  a  bank,  liability  for 
losses  sustained  by  the  bank  while  defendant  held  office  aa  such 
director,  where  such  liability  is  predicated  on  allegations  tiiat  soch 
defendant  failed  to  perform  his  duties  as  such  director,  tbe  quesdoD 
raised  by  the  demurrer  is  whether  the  bill  shows  that  such  Caflure 
of  defendant  was  the  proximate  cause  of  the  losses  alleged,  and  not 
whether  a  nonresident  director  can  escape  liability  for  fMlure  to 
participate  in  the  administration  of  the  bank's  affairs. 

5.  Equitt,  S  148* — when  bill  does  not  sufflciefUly  charge  actual 
knowledge  of  matters.  Where  in  order  to  maintain  a  cause  of  action 
it  is  essential  that  defendant  should  have  actual  knowledge  of  the 
matters  on  which  the  cause  of  action  is  predicated,  on  general 
demurrer  ito  the  bill,  an  allegation  in  a  bill  that  defendant  "knew 
Or  by  the  exercise  of  ordinary  care  would  have  known**  of  such 
matters  does  not  sufficiently  charge  such  actual  knowledge. 

6.  Banks  anu  bankiito,  §  43* — what  is  liabUitg  of  nonresident 
director  of  bank  for  losses  of  bank,  A  nonresident  director  of  a 
national  bank  who  is  not  shown  to  have  actual  knowledge  of  an 
unlawful  manipulation  of  the  bank's  funds,  resulting  in  losses  to 
the  tMtnk,  or  who  is  not  shown  to  have  assented  to  or  connived 
in  such  unlawful  manipulation,  cannot  be  placed  in  the  same 
category  with  resident  directors  who  are  shown  to  have  known  of, 
assented  to,  and  connived  in  such  unlawful  acts,  and  are  diarge- 
able  with  a  greater  degree  of  activity  in  the  affairs  of  such  bank, 
so  as  to  make  the  acts  of  such  nonresident  director  the  direct  and 
proximate  cause  of  the  losses  sustained. 

7.  Banks  and  banking,  §  43* — when  director  not  liable  for  acts 
of  other  directors.  A  director  of  a  bank  is  not  liable  for  the  mere 
omission  to  watch  and  restrain  other  directors  from  wrongdoing, 
or  for  the  misconduct  of  other  directors,  not  participated  In  by 
such  director  as  a  wrongdoer,  provided  that  such  director  has  no 
wrong  intention  in  such  omission,  and  has  no  knowledge  of  wrong- 
doing by  others. 

8.  Equtft,  §  148* — when  bUl  insufficient  to  s?U}w  that  faUure  of 
director  to  perform  duties  proximate  cause  of  loss  to  bank.  On  gen- 
eral demurrer  to  a  bill  seeking  to  ^iforce  against  a  director  of  a 
bank  liability  for  losses  sustained  by  the  bank  while  such  defendant 
held  office  as  such  director,  predicated  on  allegations  that  defendant 
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failed  to  perform  his  duties  as  such  director,  averments  fteld  to  show 
that  such  failure  by  defendant  was  not  the  direct  and  proximate 
cause  of  such  losses. 

9.  Equity,  J  114*-r-4i7Aefi  hUl  demurrable  for  icant  of  necessary 
parties.  A  bill  seeking  to  enforce  against  a  director  of  a  bank 
liability  for  losses  sustained  by  the  bank  while  defendant  held  office 
as  such  director  is  demurrable  for  want  of  necessary  parties,  where 
others  who  held  office  as  directors  of  such  bank  at  the  time  when 
such  losses  were  sustained  are  not  made  parties  to  the  bill,  for  the 
reason  that  in  case  defendant  is  held  liable  he  would  be  eititled  to 
contribution  from  such  codirectors,  who  should  be  bound  by  the 
decree. 

10.  Bqxjitt,  9  114* — how  objection  of  toant  of  necessary  parties 
may  be  taken.  Where  a  final  decree  under  a  bill  cannot  be  recov- 
ered without  affecting  the  interests  of  persons  not  made  parties 
thereto,  the  objection  of  want  of  necessary  parties  may  be  taken 
by  general  demurrer,  at  the  hearing,  on  appeal  or  by  writ  of  error, 
although  if  the  objection  be  the  want  of  proper  though  not  neces- 
sary parties,  such  objection,  by  correct  rules  of  practice,  should  be 
tak^i.  by  demurrer,  plea  or  answer. 

11.  Banks  and  banking,  §  43* — when  director  entitled  to  contri- 
bution from  codirectors  for  losses  paid.  A  director  of  a  bank,  who 
was  held  liable  for  losses  sustained  by  the  bank  while  holding  office 
as  director,  on  the  ground  that  he  failed  to  perform  his  duties  as 
director,  is  entitled  to  contribution  from  his  codirectors  whether 
the  liability  miforced  against  defendant  be  deemed  as  sounding  in 
contract  or  tort,  as  defendant  would  be  entitled  to  such  contri- 
bution, though  a  tort  feasor,  where  it  appeared  that  defendant  was 
guilty  of  no  intentional  wrong,  and  was  chargeable  with  a  lesser 
degree  of  delinquency  than  such  codirectors;  and,  if  such  directors 
be  deemed  trustees,  all  are  guilty  of  a  breach  of  duty  in  not  attend- 
ing to  the  affairs  of  the  bank  and  are  bound  to  contribute. 

12.  Equity,  S  842* — when  dismissal  of  bill  should  be  without 
prejudice  to  right  to  amend.  A  decree  dismissing  a  bill  for  want 
of  necessary  parties  should  be  without  prejudice  to  the  right  to 
amend  the  bill  and  bring  in  such  parties. 

18.  Appeal  and  srrob,  S  971* — when  questions  not  considered  on 
appeal.  Where  the  record  shows  that  a  bill  was  dismissed  for  want 
of  equity,  and  also  shows  ground  for  dismissal  for  want  of  neces- 
sary parties,  it  cannot  be  held  that  such  bill  was  dismissed  for  w^nt 
of  necessary  parties  in  the  absence  of  an  affirmative  showing  that 
such  point  was  raised  in  the  trial  court 
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Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Lock- 
wood  Honors,  Judge,  presiding.  Heard  in  the  Branch  Ai^pdlate 
Court  at  the  October  term,  1914.  Affirmed.  Opinion  filed  December 
21,  1915. 

Statement  by  the  Oourt.  This  appeal  is  from  a  final 
decree  sustaining  general  demurrers  to  an  amended 
and  supplemental  bill  of  complaint  as  amended,  and 
dismissing  the  same  for  want  of  equity.  Said  bill  was 
filed  by  complainants  as  stockholders  in  behalf  of  them- 
selves and  other  stockholders  of  the  Chicago  National 
Bank,  after  demand  on  and  refusal  by  its  directors  to 
bring  the  suit  for  the  bank,  to  recover  from  Cornelius 
K.  G.  Billings,  one  of  its  directors,  for  losses  to  the 
bank  resulting  from  his  alleged  negligence. 

It  contains  many  allegations  unnecessary  to  set 
forth.  After  averments  as  to  the  filing  of  the  original 
bill,  incorporation  and  suspension  of  the  bank,  the  in- 
terests of  complainants  as  stockholders,  and  provisions 
of  the  law  and  the  bank's  articles  and  by-laws  relating 
to  its  management,  its  officers,  their  duties,  etc,  the 
bill  avers,  in  substance,  that  during  the  existence  of 
the  bank,  from  1881  to  1905,  its  board  of  directors 
elected  John  R.  Walsh  as  its  president;  that  he  con- 
trolled and  dominated  all  of  its  business  and  the  other 
officers  elected  by  the  board ;  that  Billings  was  a  sworn 
director  from  1892  to  1905  inclusive ;  that  from  the  be- 
ginning of  1900  until  the  bank  suspended,  December  18, 
1905,  neither  the  board  of  directors  nor  its  members 
individually  exercised  any  control  or  supervision  over 
the  business  and  affairs  of  the  bank  but  permitted  them 
to  be  dominated  and  controlled  by  Walsh  as  he  saw 
fit;  that  during  said  period  Walsh  personally  domi- 
nated and  controlled  large  and  various  business  enter- 
prises of  a  speculative  and  hazardous  character,  in 
which  the  bank  was  not  interested  financially  and  which 
required  vast  sums  of  money  to  conduct ;  that  by  cer- 
tain unlawful  means  and  methods  Walsh  during  said 
period  diverted  to  such  enterprises  and  misappropri- 
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ated  and  misapplied  large  amounts  of  the  funds  of  the 
bank,  aggregating  millions  of  dollars,  resulting  in 
losses  of  over  $2,200,000 ;  that  the  directors  as  a  board 
and  individually  knew  or  by  the  exercise  of  ordinary 
care  would  have  known  all  of  these  things ;  that  Walsh 
had  employed  such  unlawful  means  and  methods  also 
prior  to  said  period  of  which  notice  had  come  to  all  the 
directors;  that  at  different  times  from  July,  1897,  to 
June,  1905,  the  bank  examiner  made  reports  to  the 
comptroller  of  currency,  and  the  latter  sent  notices  to 
the  bank,  calling  attention  to  and  criticising  Walsh's 
unlawful  practices,  and  that  the  board  of  directors  and 
individual  members  were  chargeable  with  notice  there- 
of and  by  their  neglect  and  failure  to  give  attention  to 
the  business  of  the  bank,  suffered  and  allowed  Walsh 
to  continue  such  unlawful  appropriations  of  the  bank's 
funds  during  said  period  until  the  bank  was  forced  to 
suspend,  causing  losses  to  the  bank  of  over  $2,000,000 
and  its  shares  to  become  comparatively  worthless, 
which  could  have  been  prevented  had  they,  as  direct- 
ors, exercised  supervision  and  control  of  the  bank's 
business  and  affairs ;  that  Billings  was  a  man  of  large 
wealth  and  great  business  skill  and  acumen;  ^Hhat 
he  was  in  no  way,  shape  or  manner  subservient  to  or 
dependent  upon  or  under  the  influence  of  John  R. 
Walsh,  or  any  director  or  officer  of  the  bank^*  and  that 
had  he  exercised  such  reasonable  or  ordinary  care  as 
a  director  of  a  national  bank  should  give  to  its  busi- 
ness and  affairs,  he  could  and  would  have  discovered 
such  unlawful  transactions  in  apt  time  to  have  pre- 
vented such  losses  or  the  greater  part  thereof;  that 
said  Billings  ^'had  an  express  or  secret  understanding 
or  agreement  with  John  R.  Walsh  during  the  year 
1901,  which  continued  ♦  •  ♦  until  the  bank  suspended 
•  *  *  that  he  would  not  as  director  do  anything  in  the 
way  of  administering  affairs  of  the  bank,  or  exercise 
supervision  of  its  business,  and  that  he  would  not  do 
anything  as  a  director  of  the  bank/*  and  that  pursu- 
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ant  thereto,  Billings  utterly  neglected  his  duties  as 
director  and  by  reason  of  such  agreement  and  his  con- 
sequent neglect  of  such  duties  became  liable  for  such 
unlawful  transactions  independently  of  liability  on 
other  grounds;  that  by  person  or  proxy  Billings  at- 
tended the  annual  meetings  of  stockholders  held  during 
the  period  aforesaid  at  which  he  was  elected  a  direct- 
or ;  that  there  were  several  directors '  meetings  during 
each  year  of  said  period  attended  by  other  directors 
but  not  Billings,  at  which  certain  specified  matters 
came  up  for  action ;  that  Billings  did  nothing  towards 
examining  into,  administering  or  supervising  the 
affairs  of  the  bank  but  permitted  and  allowed  Walsh 
to  conduct  them  as  he  saw  fit ;  that  he  might  have  pre- 
vented such  unlawful  transactions  by  various  steps 
indicated  in  the  bill,  among  them  by  inducing  the  board 
of  directors  to  appoint  an  auditing  committee  each 
year  or  investigating  committee  and  to  require  de- 
tailed reports  from  its  officers,  by  inducing  action  for 
the  removal  of  Walsh  and  restitution  of  funds  unlaw- 
fully taken,  by  informing  the  stockholders  of  such  un- 
lawful transactions  that  they  might  take  some  proper 
action,  by  personal  examination  of  the  bank's  books 
and  by  investigation  into  its  financial  condition;  that 
it  was  the  duty  of  Billings  to  take  these  and  other 
designated  steps  to  prevent}  such  unlawful  transac- 
tions or  their  continuance;  and  that  the  consequent 
losses  were  the  direct  and  proximate  result  of  his 
neglect  and  failure  to  exercise  any  diligence  or  care 
whatever  as  a  director  of  the  bank,  whereby  he  became 
liable  to  the  bank  for  the  sum  of  more  than  $2,200,000. 

The  bill  alleges  the  demand  on  and  refusal  by  the 
bank  to  institute  and  prosecute  these  proceedings,  that 
none  of  complainants  prior  to  the  suspension  of  the 
bank  was  officially  connected  therewith  or  had  knowl- 
edge or  information  of  such  unlawful  transactions  or 
that  the  board  of  directors  and  said  Billings  were  neg- 
lecting their  duties  as  directors;  that  since  January  1, 
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1901,  Billings  has  been  out  of  the  State  within  the 
statute  of  limitations;  that  Walsh  became  insolvent 
just  prior  to  the  suspension  of  the  bank  and  continued 
so  until  his  death  in  1911 ;  and  that  certain  stockhold- 
ers therein  named  including  William  Best,  Fred  M. 
Blount  and  Maurice  Bosenfeld,  directors  of  the  bank 
during  said  period  and  equally  guilty  with  Billings  and 
legal  representatives  of  other  directors,  since  de- 
ceased, should  not  share  in  a  recovery  under  the  bill. 
The  relief  prayed  is  that  Billings  be  held  and  decreed 
liable  for  and  on  account  of  the  wrongful  neglect  of  his 
duties  as  such  director ;  that  the  amount  of  loss  to  the 
bank  in  consequence  thereof  be  ascertained  and  he 
decreed  to  pay  it  or  so  much  as  may  be  just  and  equi- 
table; that  the  court  should  determine  what  stock- 
holders are  entitled  to  participate  in  the  recovery  and 
make  distribution  among  th^n,  and  other  incidental 
relief. 

Newman,  Poppbnhusen  &  Stbbn,  for  appellants; 
Jacob  Newman  and  Chables  T.  Fabson,  of  counsel. 

Seaes,  Meagheb  &  Whitney,  for  appellee  Cornelius 
K.  G.  Billings ;  Nathaniel  C.  Seabs,  James  F.  Meagheb 
and  Jesse  J.  Bicks,  of  counseL 

Miu  Justice  Babnes  delivered  the  opinion  of  the 
court 

While  there  are  other  defendants,  the  bill  seeks  re- 
covery from  Billings  alone  of  the  seven  directors  of 
the  bank,  on  two  grounds  of  liability,  (1)  his  failure  to 
give  any  attention  whatever  to  his  duties  as  a  director 
and  (2)  his  so-called  secret  agreement  to  abdicate  his 
functions  as  such.  When  analyzed,  however,  they  con- 
stitute the  single  charge  of  inattention  to  his  official 
duties,  for  the  allegations  with  respect  to  said  agreed 
ment  do  not  justify  the  legal  conclusion  of  an  inde- 
pendent or  different  liability.  They  are  not  such  as 
support  an  inference  that  Billings  entered  into  the 
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agreement  for  the  purpose  of  doing  an  intentional 
wrong  or  facilitating  said  unlawful  transactions  or 
with  actual  knowledge  that  they  were  then  being  car- 
ried on.  Such  an  inference  does  not  follow  merely 
from  chjaracterizing  the  understanding  as  ** secret." 
The  agreement  described^  taken  with  other  averments 
in  the  bill,  was  not  inconsistent  with  a  mere  under- 
standing that  Billings  would  remain  a  director  if  not 
required  to  return  from  out  of  the  State  to  attend  the 
board's  meetings  and  take  an  active  part  in  manag- 
ing the  bank's  affairs,  and  we  fail  to  see  that  a  mere 
/-  understanding  to  that  effect,  unless  made  for  an 
unlawful  or  ulterior  purpose,  which  is  not  charged, 
aggravates  or  changes  the  character  of  the  negligence 
elsewhere  charged  in  the  bill  of  inattention  to  his 
official  duties. 

In  the  absence,  therefore,  of  any  averments  of  actual 
knowledge  of  the  unlawful  transactions  or  of  a  positive 
wrong  or  actual  misfeasance  on  the  part  of  Billings — 
and  none  appears  in  the  bill— his  liability  from  the 
/^  facts  set  up  in  the  bill  rests  wholly  on  the  charge  of 
inattention  to  official  duties. 

But  construing  the  bill  most  strongly  against  the 
pleader,  it  charges  the  other  directors  with  more  than 
mere  nonfeasance  and  supports  appellees'  contention 
that  Billings'  inaction  was  not  the  proximate  cause  of 
the  bank's  losses. 

Billings  appears  to  have  been  a  nonresident  director. 
While  the  bill  does  not  expressly  so  aver  (unless  we 
import  into  it  allegations  of  a  former  bill  filed  herein 
November  21,  1910,  which  the  bill  asks  to  be  consid- 
ered with  reference  to  continuing  the  receivership), 
still  the  bill  shows  that  although  elected  as  a  director 
from  year  to  year  he  was  almost  continuously  absent 
from  the  State  during  the  years  it  is  sought  to  hold 
him  liable  as  a  director,  and  up  to  the  filing  of  the  bin, 
returning  here  only  on  matters  of  personal  business. 
The  National  Banking  Act  unquestionably  recognizes 
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the  right  to  elect  nonresident  directors.  It  provides 
^  ^  that  at  least  three-fourths  of  the  directors  must  have 
resided  in  the  State,  territory  or  district  in  which  the 
association  is  located  for  at  least  one  year  immediately 
preceding  the  election,  and  must  be  residents  therein 
during  their  continuance  in  office. ' '  Section  5146,  U.  S. 
Bev.  St.  It  presumably  contemplates  some  advantages 
from  having  some  nonresident  directors.  But  it  may 
reasonably  be  inferred  from  the  nature  of  the  banking 
business  and  from  the  specific  requirement  that  at 
least  three-fourths  of  the  directors  shall  be  residents, 
and  because  of  the  inconveniences  and  obstacles  at-  y 
tending  nonresidence,  that  the  act  did  not  contemplate 
that  nonresident  directors  should  exercise  the  same 
vigUance  and  give  the  same  attention  to  the  bank's 
affairs  as  is  manifestly  required  of  the  resident 
directors.  As  stated  in  First  Nat.  Bank  of  Concord  v. 
Hawkins,  174  U.  S,  364,  referring  to  said  act:  **One 
of  the  evident  purposes  of  this  enactment  is  to  confine 
the  management  of  each  bank  to  persons  who  live  in 
the  neighborhood,  and  who  may,  for  that  reason,  be 
supposed  to  know  the  trustworthiness  of  those  who  are 
to  be  appointed  officers  of  the  bank,  and  the  character 
and  financial  ability  of  those  who  may  seek  to  borrow 
its  money.'' 

But  as  we  view  it,  the  question  is  not  whether  Billings  ^ 
as  a  nonresident  director  can  entirely  escape  liability 
for  not  attending  the  board's  meetings  and  participat- 
ing in  the  administration  and  management  of  the 
bank's  business  and  affairs,  but  whether  the  bill  shows 
that  the  failure  so  to  do  was  the  proximate  cause  of 
the  bank's  losses  for  which  it  is  sought  to  hold  him 
liable.    Does  the  bill  show  such  a  casual  relation? 

These  essential  facts  stand  out  prominently  in  the 
bill  either  in  the  form  of  express  averments  or  infer- 
ences that  shotld,  if  not  true,  have  been  negatived: 
(1)  That  the  losses  ensued  from  misuse  of  the  funds  of 
the  bank  by  its  president  Walsh;  (2)  that  a  quorum 
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of  the  bank's  directors  frequently  held  meetings,  at 
which  Billings  was  not  present,  and  thereby  assumed 
the  functions  of  their  office  and  undertook  in  some  de- 
gree, at  least,  to  supervise  and  transact  the  bank's 
business;  (3)  that  they  thus  placed  themselves  in  a 
position  to  know  and  must  have  known  of  the  unlaw- 
ful transactions  which  were  of  such  magnitude  as  to 
involve  loans  of  millions  of  dollars ;  (4)  that  they  per- 
mitted Walsh  to  engage  in  such  transactions,  either  by 
conniving  at  or  assenting  thereto;  (5)  that  all  of  the 
bank's  officers  and  directors  except  Billings  were  domi- 
nated and  controlled  by  Walsh  and  permitted  him  to 
exercise  control  of  them  and  the  bank's  affairs;  and 
(6)  that  Billings  had  no  actual  knowledge  of  such  un- 
lawful transactions,  and  was  guilty  of  no  act  intended 
to  promote  them. 

We  need  not  refer  specifically  to  the  several  aver- 
ments from  which  these  facts  are  deducible,  when  ap- 
pellants' counsel  themselves  say  in  their  brief:  **The 
bill  in  this  case  shows  that  Mr.  Walsh  absolutely  domi- 
nated all  the  directors  of  the  bank,  except  Billings,  that 
none  of  them  acted  except  as  Walsh  commanded  them 
to  act,  and  therefore  none  of  them  exercised  the  func- 
tions and  duties  imposed  upon  them  by  law.  In  fact 
all  the  directors  except  Billings  simply  obeyed  the  com- 
mands and  directions  of  Mr.  Walsh  and  never  exer- 
cised their  individual  judgments  respecting  any  matter 
or  thing  *  *  *  /'  This  statement  practically  admits 
what  is  above  summarized  and  recognizes  what  are 
most  palpable  inferences  from  the  bill  that  the  other 
directors  either  had  actual  knowledge  of  such  unlaw- 
ful transactions  and  assented  thereto  or  connived  at 
them;  and  in  order  to  place  Billings  in  pari  delicto, 
counsel  added  to  their  statement,  '^and  Mr.  Billings 
failed  to  do  so  under  this  secret  agreement  with  Mr. 
Walsh. ' '  But,  as  before  stated,  no  such  effect  can  be 
given  to  said  agreement.  The  bill  does  not  charge 
Billings  with  actual  knowledge  of  such  transactions. 
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and  significantly  fails  to  charge  that  the  other  directors 
did  not  know  of ,  or  connive  at^  or  assent  to  them.  In 
fact  it  is  difficult  to  understand  how  resident  members 
of  the  board  sitting  around  the  directors'  table  could 
have  been  ignorant  of  them. 

The  bill  attempts  to  charge  Billings  with  such  knowl- 
edge by  averments  that  he  **knew  or  by  the  exercise  of 
ordinary  care  would  have  known*'  of  particular  facts 
including  the  fact  that  the  other  directors  *  *  permitted, 
suffered  and  allowed ' '  Walsh  to  operate  the  bank  and 
carry  on  its  business  and  affairs,  and  ^'did  his  bidding 
without  question. ' '  But  averments  in  this  alternative 
form  do  not  charge  Billings  with  actual  knowledge 
{Babcock  Bros.  Lumber  Co.  v.  Johnson,  120  Ga.  1030 ; 
Southern  Bell  Telephone  <&  Telegraph  Co.  v.  Starnes, 
122  Ga.  604 ;  Durell  v.  Hartwell,  Williams  <&  Kingston, 
26  R.  I.  125),  and  without  knowledge,  connivance  or 
assent  on  his  part,  he  cannot,  in  our  opinion,  be  placed 
in  the  same  category  as  the  resident  directors  who  were 
chargeable  therewith  as  well  as  with  a  greater  degree 
of  vigilance  and  activity,  and  whose  conduct  either  by 
voluntary  co-operation  or  connivance  enabled  Walsh 
to  engage  without  restraint  in  such  unlawful  transac- 
tions and  thus  became  the  direct  and  proximate  cause 
of  the  losses  ensuing  therefrom. 

It  is  charged  that  Billings  did  not  watch  and  restrain 
them.  **But,''  as  said  in  Movius  v.  Lee,  30  Fed.  298, 
**it  is  nowhere  adjudged  that  all  (directors)  must 
always  act,  or  that  they  must  not  trust  one  another  to 
act,  or  that  they  are  liable  for  the  mere  omission  to 
watch  and  restrain  the  others,  without  wrong  intention 
on  their  own  part,  or  actual  knowledge  of  the  wrong  on 
the  part  of  others. ' '  It  has  been  held,  too,  that  a  direct- 
or is  not  liable  for  the  misconduct  of  codirectors  not 
participated  in  as  a  wrongdoer  by  him.  Briggs  v. 
Spaulding,  141  U.  S.  132;  Fisher  v.  Graves,  80  Fed. 
590;  Commercial  Bank  of  Bay  City  v.  Chat  field,  121 
Mich.  64L    "Even  trustees, '*  says  Chief  Justice  Ful- 
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ler  in  the  Briggs  case,  supra,  **are  not  liable  for  the 
wrongful  acts  of  their  co-tmstees  unless  they  connive 
at  them  or  are  guilty  of  negligence  conducive  to  their 
commissioiL ' ' 

To  avert  the  consequence  of  the  mismanagement  of 
the  bank,  the  bill  avers  that  Billings  might  have  done 
various  things  therein  set  forth.  But  so  far  as  they 
relate  to  any  steps  he  might  have  taken  in  the  ordinary 
exercise  of  his  functions  as  a  director,  it  is  not  appar- 
ent that,  being  the  only  director  not  dominated  and 
controlled  by  Walsh,  his  suggestions  would  have  been 
of  any  avail,  and  what  he  might  have  done  to  stem  the 
disaster  does  not  appear  to  have  been  the  direct  cause 
of  it.    It  might  have  occurred  just  the  same. 

The  bill  charges  Billings  with  passive  negligence, 
but  it  supports  the  inferences  of  connivance  or  assent 
as  aforesaid  on  the  part  of  the  other  directors.  It  was 
brought  upon  the  theory  of  liability  to  the  bank.  But 
to  quote  again  from  the  opinion  in  the  Briggs  case, 
supra: 

'*  Treated  as  a  cause  of  action  in  favor  of  the  cor- 
poration, a  liability  of  this  kind  should  not  lightly  be 
imposed  in  the  absence  of  any  element  of  positive  mis- 
feasance, and  solely  upon  the  ground  of  passive  neg- 
ligence ;  and  it  must  be  made  to  appear  that  the  losses 
for  which  defendants  are  required  to  respond  were  the 
natural  and  necessary  consequences  of  omission  on 
their  part." 

The  same  doctrine  has  been  recognized  in  other  cases 
where  it  has  been  sought  to  hold  directors  of  a  bank 
liable  for  the  negligence  either  of  themselves  or  the 
bank's  agents.  {Warner  v.  Penoyer,  91  Fed.  587; 
Wallace  v.  Lincoln  Sav.  Bank,  89  Tenn.  630 ;  Bloom  v. 
National  United  Ben.  Sav.  <&  L.  Co.,  152  N.  Y.  114; 
Kavanaugh  v.  Gould  (App.  Div.)  131  N,  Y.  Supp. 
1059.) 

It  is  difficult,  therefore,  to  escape  the  conclusion  that 
the  direct  and  proximate  cause  of  the  losses  for  which 


^ 


Chicago — Pibst  Distbict — ^Deobmbbb,  1915.    617 

Wallach  et  al.  y.  BUllngs  et  al.,  195  111.  App.  605. 


it  is  sought  to  hold  Billings  was  Walsh's  unlawful 
transactions  aided  by  the  connivance,  or  assent,  or  vol- 
untary co-operation  of  some  if  not  all  the  other 
directors,  and  not  Billings'  inaction,  whatever  may 
have  been  his  duty  in  the  premises. 

This  conclusion  obviates  the  necessity  of  consider- 
ing any  other  grounds  for  dismissing  the  bill.  We 
agree  with  appellees,  however,  that  if  the  bill  was  not 
demurrable  on  the  ground  considered,  it  would  be  for 
the  want  of  necessary  parties,  on  the  ground  that  Bill- 
ings would  be  entitled  to  the  right  of  contribution  and 
they  should  be  bound  by  the  decree.  Appellants  urge 
that  the  question  cannot  be  raised  on  general  demur- 
rer. But  as  stated  in  Johnson  v.  Huber,  134  111.  511 : 
**It  is  true,  that  by  the  rules  of  correct  practice  the 
objection  to  the  bill  for  want  of  proper  parties  should 
have  been  raised  by  demurrer,  plea  or  answer;  but 
where  the  omitted  party  is  not  only  a  proper  but  a 
necessary  one,  so  that  a  final  decree  cannot  be  recov- 
ered without  affecting  his  or  her  interests,  the  objec- 
tion may  be  taken  at  the  hearing,  or  on  appeal  or  writ 
of  error." 

We  have  no  doubt  that  whether  the  case  be  regarded 
as  sounding  in  tort  or  contract  the  right  of  contribu- 
tion would  exist,  for,  in  the  former  case,  Billings  not 
being  charged  with  any  intentional  wrong  and  with  a 
lesser  degree  of  delinquency  than  the  others,  would 
have  such  right  though  a  tort  feasor  (7  Am.  &  Eng. 
Encyc.  of  Law  (2nd  Ed.),  364;  Wanack  v.  Michels,  215 
HI.  87;  Farwell  v.  Becker,  129  HI.  261;  Pennsylvania 
Steel  Co.  V.  Washington  d  B.  Bridge  Co.,  194  Fed. 
1011-1013 ;  Vandiver  v.  Pollak,  107  Ala.  547 ;  Lowell  v. 
Boston  &  L.  R.  Corporation,  23  Pick.  [Mass.]  24-32) ; 
and,  in  the  latter  case,  on  appellants '  theory  that  direct- 
ors are  liable  as  trustees  of  the  corporation  or  the 
body  of  the  stockholders  {Hooker  v.  Midland  Steel  Co., 
215  HL  444;  Thompson  on  Corporations,  par.  1269), 
all  the  directors  were  equally  guilty  of  a  breach  of  duly 
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in  not  attending  to  the  bank's  affairs  and  would  be 
bound  to  contribute.  (Machen  on  Modem  Law  of  Cor- 
porationsy  par.  1635.)  That  the  other  directors  ought 
on  such  ground  to  have  been  made  parties  defendant 
is  supported  by  unquestioned  authority.  The  reason 
of  the  rule  is  well  stated  in  Mandeville  v.  Riggs,  2  Pet 
U.  S.  482,  and  Perry  on  Trusts  (2nd  Ed.),  sec.  876, 
and  recognized  in  Hutchinson  v.  Ay  res,  117  HI.  558; 
Beach  on  Trusts,  par.  542;  Cunningham  v.  PeU,  5 
Paige  N.  Y.  607 ;  Boyd  v.  Gill,  19  Fed.  145 ;  PennsyU 
vania  Steel  Co.  v.  Washington  &  B.  Bridge  Co.,  194 
Fed.  1011;  Ramskill  v.  Edwards,  L.  E.  (1886),  31  Ch. 
Div.  1(X),  and  such  right  of  contribution  made  them  nec- 
essary parties.  {Chandler  v.  Ward,  188  HL  322 ;  North 
Hudson  Mut.  Building  d  Loan  Ass'n  v.  Childs,  82 
Wis.  460.) 

But  if  the  bill  was  dismissed  for  want  of  necessary 
parties,  it  should  have  been  without  prejudice,  that  an 
opportunity  might  have  been  given  to  bring  them  be- 
fore the  court.  (Thomas  v.  Adams,  30  lU.  37 ;  1  Daniel 
Ch.  PI.  &  Pr.  (5th  Ed.),  p.  288,  note  2.)  It  might  be 
said  that  complainants  had  such  opportunity  when 
they  elected  to  stand  by  their  bill  instead  of  again 
amending  it,  and  from  tiie  fact  that  they  voluntarily 
dismissed  two  of  the  directors  out  of  the  case.  The 
record,  however,  does  not  disclose  that  the  point  of 
necessary  parties  was  made  in  the  court  below,  and 
the  bill  was  dismissed  for  want  of  equity  on  its  face 
as  against  each  of  the  demurring  defendants.  While 
there  may  be  some  authority  on  such  a  state  of  facts 
for  the  unqualified  dismissal  of  the  bill,  we  are  not  dis- 
posed to  hold  that  the  dismissal  was  justified  for  want 
of  parties  in  the  absence  of  an  afiirmative  showing  that 
the  point  was  raised  in  the  court  below.  But  for  rea- 
sons already  stated,  the  decree  will  be  affirmed. 

Affirmed. 
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John  F.  Wallach  et  al.,  Appellants,  v.  Cornelius  E.  G. 

Billings  et  al. 

On  Appeal  of  Pauline  Cahn  et  al.,  Executors,  v.  Chi- 
cago National  Bank  et  al..  Appellees. 

Gen.  No.  20,906.  (Not  to  be  reported  in  fuIL) 

Appeal  from  the  Girenit  €k>iirt  of  Cook  county;  the  Hon.  Lock- 
wood  HoNOBE,  Judge,  presiding.  Heard  In  the  Branch  Appellate 
Court  at  the  Ck^tober  term,  1914.  Affirmed.  Opinion  filed  December 
21,  1915. 

Statement  of  the  Case. 

Bill  by  John  F.  Wallach  et  al.,  complainants,  against 
Cornelius  K.  G.  Billings  et  al.,  defendants,  on  the  ap- 
peal of  Pauline  Cahn  et  al.,  executors,  against  the  Chi- 
cago National  Bank  et  al.,  appellees. 

A  decree  sustaining  a  general  demurrer  to  the  bill 
and  dismissing  the  bill  for  want  of  equity  affirmed  on 
the  authority  of  Wallach  v.  Billings,  Gen.  No.  20,733, 
ante,  p.  605. 

Foreman,  Levih  &  Bobebtson,  for  appellants. 

Sears,  Meagher  &  Whitney  for  appellee  Cornelius 
K.  G.  Billings ;  Nathaniel  C.  Seabs,  James  F.  Meagheb 

and  Jesse  J.  Bicks,  of  counsel. 

Mr.  Justioe  Barnes  delivered  the  opinion  of  the 
court. 
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Employers'  eta,  Corp.  v.  Kelly  Ck>nst  Ga,  195  IIL  Appu  G20. 

Employers'  Liability  Assnraaoe  Corporation,  Limited, 

of  London,  England,  Appellee,  v.  Kelly- Atkinson 

Construction  Company,  Appellant. 

Gen.  No.  20,737. 

1.  AooouiTT  STATED,  S  3* — When  $tatement$  of  premhtmM  dy 
employeni'  UabiUty  insurance  company  not  account  stated.  In  an 
action  to  recover  premiums  due  under  policies  insuring  defendant 
against  loss  due  to  liability  for  personal  injuries  sustained  by 
employees  while  in  the  employ  of  defendant,  which  policies  provided 
that  the  amount  of  the  premium  payable  thereunder  should  be  a 
percentage  of  the  amounts  paid  by  defendant  for  wages,  to  be  com- 
puted from  correct  reports  thereof  to  be  furnished  by  def^idant  for 
the  purpose  of  such  computation,  statements  of  the  anx>untB  of 
such  premiums  based  on  a  report  of  defendant  later  found  to  be 
incorrect,  held  not  to  be  an  account  stated,  operating  to  bar  the 
original  rights  of  action  accruing  under  the  policies,  although  defend- 
ant paid  the  amount  stated  in  such  statem^its  to  be  due,  and 
plaintiff  received  such  payment  without  objection  to  the  correctness 
of  defendant's  reports,  such  acts  being  contemplated  by  the  contract 
and  essential  to  its  complete  execution,  and  not  a  basis  for  the 
adjustment  of  a  controversy,  for  which  reason  such  acts  were  not 
independent  of  the  original  causes  of  action  so  as  to  form  a  new 
contract,  based  on  a  new  consideration  and  involving  a  promise 
to  pay  the  amounts  found  to  be  dua 

2.  AccouNt  STATED,  §  3* — whsn  ioritten  contract  not  account 
stated^  The  principle  that  an  account  stated  of  the  amount  dne 
under  a  contract  will  bar  the  original  cause  of  action  accruing  on 
such  contract  has  no  application  to  a  case  of  the  statement  of 
the  amount  due  under  a  written  contract,  where  there  is  no  dispute 
as  to  the  amount  dne  and  plaintiff  has  no  means  of  verifying  the 
amount  due  Independently  of  information  furnished  by  d^endant 

8.  AccouiTT  STATED,  S  3* — When  no  acquiescence  in  account  so  as 
to  constUute  stated  account.  Where  a  plaintiff  renders  an  account 
of  the  amounts  due  under  a  written  contract  on  information 
furnished  by  defendant  as  to  matters  of  which  defendant  has 
exclusive  knowledge,  plaintiff  cannot  be  held  to  acquiesce  in  the 
correctness  of  such  information  by  the  mere  fact  that  it  failed  to 
make  objection  thereto,  where  It  had  no  means  of  verifying  its  cor- 
rectness, and  therefore  had  no  grroupds  for  such  an  objection. 

4.  Account  stated,  S  16^ — when  account  stated  not  conclusive. 
The  principle  that  an  account  stated  of  the  amounts  due  under  a 

•S«e  nunols  NoCm  Dlvc«t,  Vols.  XI  to  XV,  and  CmniikitiTe  QiMrt«rly, 
tople  •Bd  MctloD  number. 
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contract  will  bar  the  original  right  of  action  accruing  under  such 
contract  does  not  apply  to  transactions  involving  frand,  conceal- 
ment or  misrepresentation. 

5.  Estoppel,  S  74* — when  employer^*  HabUity  inaurcmce  company 
not  estopped  by  laches  from  questioning  accuracy  of  reports.  In  an 
action  to  recover  the  amounts  of  premium  due  under  policies 
insuring  defendant  against  loss  due  to  liability  for  bodily  injuries 
sustained  by  employees  while  in  defendant's  employ,  where  the 
policy  provided  that  the  amount  of  such  premium  should  be  a 
percentage  of  the  amounts  paid  by  defendant  for  wages  to  be 
determined  from  correct  reports  of  such  amounts  to  be  furnished 
by  defendant,  plaintiff  held  not  estopped  by  laches  from  questioning 
the  accuracy  of  such  reports  by  the  fact  that  for  five  years  it  con- 
tinued to  accept  payments  based  on  such  reports  without  objection 
to  the  accuracy  thereof,  although  such  want  of  objection  may  have 
resulted  in  a  change  in  defendant's  position,  in  that  it  meantime 
lost  its  books,  and  although  plaintiff  had  the  right  to  compel  a  view 
and  examination  of  defendant's  books,  and  failed  to  assert  such 
right,  for  the  reason  that  plaintiff  was  not  required  to  assume  or 
suspect  fraud  where  the  business  relation  between  the  parties  was 
such  as  to  invite  confidence  in  such  reports. 

6.  Witnesses,  §  196* — when  tcitness  may  use  memoranda  to 
refresh  memory.  It  is  proper  to  permit  a  witness  to  read  from  a 
memorandum  book  or  other  writing  items  entered  therein  by  the 
witness  at  the  time  of  the  transactions  testified  to,  although  after 
inspecting  the  writing  witness  may  have  no  independent  recollection 
of  the  facts  therein  recorded,  provided  witness  can  state  that  the 
memoranda  were  made  at  the  time  of  such  transactions  or  within 
such  subsequent  time  that  he  had  a  perfect  recollection  thereof,  and 
that  at  the  time  of  making  such  memoranda  he  knew  the  matters 
recorded  to  be  true,  or  now  knows  that  he  would  not  have  made  such 
memoranda  unless  he  had  then  so  known,  and  also  provided  that 
the  writing  be  produced  with  an  opportunity  for  cross-examination 
as  to  it,  so  that  the  Jury  may  also  draw  their  conclusions  as  to  the 
facts  recorded. 

7.  Witnesses,  §  198* — when  truth  of  facts  in  memoranda  ques- 
tion for  jury.  Where  a  witness  is  permitted  to  read  from  a  memoran- 
dum book  in  whidi  he  has  recorded  the  facts  testified  to,  the 
question  whether  the  facts  are  correctly  set  forth  therein,  as  testified 
to,  is  one  of  fact  for  the  Jury. 

8.  Witnesses,  §  195* — wlien  memoranda  of  proper  character  to 
he  used  hy  witness  to  refresh  memory.  In  an  action  to  recover 
premiums  due  under  policies  insuring  defendant  against  loss  by 
reason  of  liability  for  bodily  injuries  sustained  by  employees  while 

•See  minoU  Note*  Direst*  Volt.  XI  to  XV,  and  CnmulatlTe  Qnarteriy*  flame 
iople  and  section  number. 
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In  defendant's  employ,  where  the  policy  provided  that  the  amoont 
of  the  premium  should  he  a  perc^itage  of  the  amounts  paid  hy 
defendant  for  wages  to  be  computed  from  correct  reports  of  sudi 
amounts  to  be  furnished  by  defendant,  held  not  error  to  permit  a 
witness  to  read  from  a  memorandum  book  the  amounts  of  certain 
pay  rolls,  notice  to  produce  the  originals  having  been  given  and 
not  complied  with,  and  there  being  evidence  that  the  amounts 
therein  recorded  were  copied  from  original  sources,  and  so  numer- 
ous as  to  render  ind^)end»it  memory  thereof  practically  impossible, 
as  such  evidence  was  competent,  regardless  of  whether  the  amounts 
were  copied  from  pay  rolls  or  journals,  as  being  the  next  best 
evidence  and  the  best  and  only  evid^ice  obtainable  of  items  copied 
from  defendant's  documents  or  books,  by  which  def^idant  would 
have  been  bound  if  it  had  produced  them. 

9.  EvmsNCB,  S  866* — when  question  not  objectionable  as  caUing 
for  conclusion.  Questions  to  a  witness  are  not  objectionable  as 
embodsring  conclusions  where  such  questions  are  mere  referoices 
to  evid^ice  to  which  it  is  desired  to  draw  the  attention  of  the 
witness. 

10.  iNSTBUcnoNS,  S  96* — when  refusal  of  instruction  on  oredi- 
Ulity  of  witnesses  not  error.  Where  a  witness  was  permitted  to 
read  from  a  memorandum  book  ^itries  made  at  the  time  of  the 
transactions  testified  to  and  where  a  general  instruction  as  to  the 
credibility  of  witnesses  was  given,  l^eld  not  error  to  refuse  an 
Instruction  that  the  credibility  of  what  witness  was  permitted  to 
read  from  his  memorandum  book  depended  on  the  testimony  and 
credibility  of  the  witness  himself,  for  the  reason  that  the  instruc- 
tion refused  singled  out  the  testimony  of  a  particular  witness  f6r 
the  application  of  the  test  of  credibility. 

11.  iNSTBUonoNS,  S  96* — when  cautionary  instruction  as  t6 
crediMity  of  witness  improper.  The  principle  that  a  cautionaiy 
instruction  as  to  the  credibility  of  the  testimony  of  an  accomplice 
is  proper  has  no  application  to  tlie  case  of  a  witness  who  is  per- 
mitted to  read  from  a  memorandum  book  entries  made  at  tbe  time 
of  the  transactions  testified  to. 

12.  INSUBANOE,  §  158a* — when  evidence  of  number  of  mem 
employed  and  pay  roUs  inadmissible  in  action  by  employer^  indem- 
nity insurance  company  for  premiums.  In  an  action  to  recover  the 
amounts  due  for  premiums  under  policies  insuring  defendant  against 
liability  for  bodily  injuries  sustained  by  employees  while  in  ItB 
employ,  where  each  policy  provided  that  the  amount  of  such  premium 
should  be  a  percentage  of  the  amounts  paid  by  defendant  for  wages 
to  be  computed  from  correct  reports  of  such  amounts  furnished  by 
defendant,  evidence  of  the  average  number  of  m^i  employed  by 
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defendant  during  tbe  period  for  which  premiums  were  sought  to 
be  recovered  and  its  pay  rolls  for  such  time  held  properly  excluded, 
the  real  question  for  the  Jury  being  the  actual  amount  of  such  pay 
rolls  shown  in  some  cases  by  the  original  pay  rolls  and  in  others 
by  what  purported  to  be  correct  copies  of  their  totals,  so  that  where 
defendant  relied  on  the  accuracy  of  its  reports,  the  evidence  rejected 
was  incompetent  as  being  uncertain  and  indefinite,  and  in  not 
legitimately  tending  to  show  the  accuracy  of  such  reports  or  to 
refute  the  testimony  of  plaintiff  that  such  reports  were  inaccurate. 

13.  INSUBAROB,  S  158b* — when  exclusion  of  evidence  whether 
foreman  made  pay  roll  not  prejudicial.  In  an  action  to  recover 
the  amounts  due  for  premiums  under  policies  insuring  defendant 
against  liability  for  bodily  injuries  sustained  by  employees 
while  in  its  employ,  where  each  policy  provided  that  the  amount 
of  such  premium  should  be  a  percentage  of  the  amounts  paid  by 
defendant  for  wages,  to  be  computed  from  correct  reports  of  such 
amounts  to  be  furnished  by  defendant,  but  not  including  wages 
paid  to  employees  of  defendant's  subcontractors,  and  where  one 
of  plaintiff's  witnesses  was  testifying  to  memoranda  copied  from 
original  pay  rolls  of  defendant,  in  which  memoranda  witness  had 
noted  the  fact  that  a  certain  pay  roll  was  sent  in  by  a  foreman 
who  in  certain  cases  had  been  a  subcontractor  of  defendant,  the 
exclusion  of  a  question  to  such  witness  asking  whether  a  pay  roll 
so  indorsed  was  that  of  the  foreman  in  question,  held  not  prejudicial 
where  it  appeared  affirmatively  that  pay  rolls  of  subcontractors  did 
not  come  into  defendant's  office,  and  also  that  the  pay  roll  in 
question  was  one  on  which  defendant  recognized  its  obligation  to 
pay  a  premium  under  the  policy  sued  on. 

14.  iNSTBUonoNs,  S  151* — when  requested  instruction  properly 
refused,  A  requested  instruction  is  properly  refused  where  it  is 
already  covered  in  the  charge. 

15.  Insurance,  S  158b* — when  refusal  of  instruction  as  to  burden 
of  proof  not  reversible  error.  In  an  action  to  recover  amounts  due 
as  premiums  under  employer's,  indenmity  insurance  policies  which 
provided  that  the  premiums  should  be  based  upon  the  wages  paid, 
as  deduced  from  r^;)orts  furnished  by  insured,  except  wages  paid 
employees  of  subcontractors  and  employees  in  certain  territory,  held 
that  the  refusal  of  an  instruction  that  plaintiff  had  the  burd^i 
of  proving  that  each  item  of  wages  was  not  that  of  a  subcontractor 
nor  for  work  performed  in  excepted  territory  was  not  reversible 
error. 

16.  Champebtt  and  maintenance,  §2* — when  insurance  policy 
not  void  as  providing  for  maintenance.    Policies  insuring  defendant 

*S«e  niinolB  Notes  Divert,  Yois.  XI  to  XV,  and  CnmaUtlTe  Qiuuterly,  same 
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•  against  loss  due  to  liability  for  bodily  injuries  sustained  by 
employees  while  in  defendant's  employ,  wliich  provide  tliat  insure 
sliall  have  the  right  at  its  own  cost  to  defend  and  settle  actions 
for  damages  against  insured,  and  forbidding,  except  at  its  own 
cost,  the  settlement  of  such  actions  without  the  consent  of  insurer, 
are  not  void  as  amounting  to  maintenance,  as  the  liability  of  insurer 
under  the  policy  gave  insurer  an  interest  in  the  litigation  wliich 
prevented  the  doctrine  of  maintenance  from  applying  thereto,  the 
rigor  of  the  common  law  in  applying  the  doctrines  of  champerty 
and  maintenance  having  been  relaxed  as  to  modem  forms  of  business. 

17.  Interest,  S  ^* — when  instruction  as  to  recovery  of  statutory 
interest  on  liability  insurance  premiums  not  erroneous.  In  an  action 
to  recover  the  amounts  due  as  premium  under  policies  insuring 
defendant  against  loss  due  to  liability  for  bodily  injuries  sustained 
by  employees  while  in  defendant's  employ,  an  instruction  that 
plaintiff  could  recover  statutory  interest  on  amounts  found  to  be 
due  from  the  time  such  amounts  became  due  under  the  terms  of 
the  policies,  held  not  erroneous  for  the  reason  that  each  policy 
was  **an  Instrument  in  writing*'  within  the  meaning  of  Hurd's  Rev. 
St.,  ch.  74,  sea  2  (J.  &  A.  H  6691),  providing  for  the  recovery  of 
interest  at  five  per  cent,  on  moneys  due  under  "any  bond,  bill, 
promissory  note  or  other  instrument  in  writing.*' 

18.  INTEBEST,  S  17* — when  interest  recoverable  on  liahUity  insur- 
ance premiums.  The  right  accruing  under  Kurd's  Rev.  St,  ch.  74. 
sec.  2  (J.  &  A.  tl  6691),  to  recover  interest  on  amounts  found  to  be 
due  under  policies  of  liability  insurance,  requiring  the  payment  by 
defendant  of  a  premium  in  the  amount  of  a  certain  percentage  of 
the  amounts  paid  by  defendant  for  wages,  which  statute  provides 
for  the  recovery  of  interest  at  five  per  cent  on  moneys  due  under 
"any  bond,  bill,  promissory  note  or  other  instrument  in  writing," 
is  not  affected  by  the  fact  that  a  controversy  as  to  the  correct 
amounts  due  as  premiums  under  such  policies  arose  subsequently 
to  the  accrual  of  plaintiffs  right  to  such  premiums,  as  such  pre- 
miums became  due  as  each  policy  expired,  and  the  amounts  were 
easily  calculable  at  such  time,  and  stood  finally  liquidated  and 
ascertained  as  of  that  date. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  William 
N.  Gem  MILL,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  Ht  the  October  term,  1914.  Affirmed.  Opinion  filed  December 
21, 1915.    Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Statement  by  the  Court.    This  is  an  action  brought 
by  appellee,  a  casualty  company,  against  appellant,  a 
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corporation  engaged  in  construction  work,  to  recover 
additional  or  excess  premiums  under  twenty-five  of 
appellee's  policies,  indemnifying  appellant  against  loss 
for  damages  from  common  law  or  statutory  liability 
for  bodily  injuries  to  its  employees  and  others.  The 
amended  declaration  contains  twenty-five  counts,  a 
count  for  the  claim  under  each  policy,  and  the  common 
counts.  Defendant  pleaded  the  general  issue  and 
statute  of  limitations,  and  appellee  replied.  The  total 
amount  claimed  with  interest  exceeded  $30,000.  Ver- 
dict and  judgment  were  in  favor  of  plaintiff  for 
$15,000. 

The  policies  covered  a  period  extending  from  June 
1900  to  June  1904,  and  expired  at  different  intervals 
by  their  terms  or  cancellation.  The  last  was  adjusted 
in  March  1904.    Each  policy  contains  this  provision : 

*  *  C.  The  premium  is  based  on  the  compensation  to 
employees  to  be  expended  by  the  assured  during  the 
period  of  this  policy.  If  the  compensation  actually 
paid  exceed^  the  sum  stated  in  the  schedule  hereinafter 
given,  the  assured  shall  pay  the  additional  premium 
earned;  if  less  than  the  sum  stated,  the  corporation 
will  return  to  assured  the  unearned  premium  pro  rata.'' 

This  last  clause  was  subject  to  a  provision  for  a 
minimum  premium  which  does  not  appear  to  figure  in 
this  case.  The  schedule  referred  to,  which  is  part  of 
the  contract,  states  the  premium  rate  for  each  $100  of 
compensation  or  wages  paid  to  said  employees  and 
also  the  estimated  amount  of  said  wages  for  the  period 
of  the  policy. 

Each  policy  also  provides: 

*  *  E.  The  corporation  shall  have  the  right  and  oppor- 
tunity at  all  reasonable  times  to  examine  the  books  of 
the  assured  so  far  as  they  relate  to  the  compensation 
paid  to  his  employees.  ♦  ♦  ♦  The  assured  shall,  if  re- 
quested, furnish  the  corporation  with  a  written  state- 
ment of  the  amount  of  such  compensation  during  any 
part  of  the  policy  period  under  oath  if  required. '^ 

Vol.    CXCV   40. 
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The  premium  paid  at  the  time  of  taking  out  the  pol- 
icy was  computed  by  applying  said  rate  to  said  esti- 
mated amount,  and  on  its  expiration  defendant  made 
a  report  of  what  purported  to  be  the  actual  amount, 
and  thereupon  plaintiff  rendered  a  bill  for  the  addi- 
tional or  excess  premium  earned,  or  refunded  a  pro- 
portionate part  of  that  already  paid,  according  to 
whether  the  actual  wages  exceeded  or  were  less  than 
the  estimated  wages. 

Each  special  count  alleges  that  the  amount  of  the 
actual  compensation  or  wages  paid  by  defendant  to 
its  employees  mentioned  in  the  policy  declared  on,  ex- 
ceeded the  estimated  amount  and  that  defendant's 
statement  or  report  of  the  actual  amount  was  false  and 
fraudulent. 

Plaintiff's  agent  sometimes  compared  such  reports 
with  a  private  memorandum  of  pay  rolls  kept  by  de- 
fendant's secretary,  but  at  no  time  did  he  examine  or 
obtain  access  to  defendant's  original  pay  rolls  or  books, 
and  not  until  near  the  close  of  1903  did  plaintiff  make 
any  request  of  defendant  to  produce  them,  when  it  was 
informed  by  defendant's  secretary  (who  furnished  the 
reports)  that  they  were  lost  or  destroyed.  Plaintiflf 's 
agent  testified  that  on  certain  occasions  before  their 
loss  or  destruction  was  reported,  he  sought  to  verify 
defendant's  report,  but  on  one  pretext  or  another 
defendant  urged  the  inconvenience  of  examining  its 
original  books  and  papers  at  those  times.  While  there 
was  some  loose  reference  to  a  ** final  account"  and  the 
closing  of  all  transactions  between  the  parties  on 
plaintiflF's  books,  the  evidence  does  not  indicate  that 
there  was  anything  in  the  nature  of  a  general  account- 
ing or  of  striking  a  balance  of  accounts. 

On  failure  of  defendant  on  notice  or  under  process 
of  court  to  produce  any  of  its  original  books,  pay  rolls, 
etc.,  plaintiff  offered  in  evidence  some  of  defendant's 
original  pay  rolls  and  time  books,  obtained  from 
defendant's  storehouse  through  a  writ  of  replevin. 
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The  wages,  as  shown  by  them,  greatly  exceeded 
the  amounts  as  reported  by  defendant.  To  show  the 
amount  of  pay  rolls  not  produced  or  found,  secondary 
evidence  was  resorted  to.  Plaintiff  called  Sierts, 
defendant's  bookkeeper  for  the  periods  in  question, 
who  testified  that  for  personal  convenience  he  kept  a 
private  memorandum  book  into  which  he  entered  the 
correct  amounts  of  all  the  pay  rolls.  He  testified 
that  some  of  the  pay  rolls  were  sent  in  by  the  foreman 
of  the  particular  job  and  some  were  made  up  by  him 
from  the  foreman's  time  books  sent  into  the  office;  that 
it  was  a  part  of  his  duty  to  enter  and  he  did  correctly 
enter  the  total  of  each  pay  roll  into  the  jouii^al  and 
ledger ;  that,  except  during  about  the  first  six  months 
the  policies  were  in  force,  he  correctly  entered  the 
amounts  of  the  several  pay  rolls  in  said  private 
memorandum  book  at  or  about  the  same  time  he 
entered  them  in  the  journal  and  ledger,  and  the 
amounts  of  the  pay  rolls  for  said  six  months  he  cor- 
rectly copied  into  his  private  book  from  the  journal 
after  comparing  it  with  the  pay  rolls  kept  on  file.  In 
view  of  his  inability  to  remember  their  respective 
amounts,  he  was  permitted  to  read  them  to  the  jury. 

2iANB,  Morse  &  McKiknet,  for  appellant;  John  M. 
Zane  and  Clabence  E.  Eldridge,  of  counsel 

Winston,  Payne,  Strawn  &  Shaw,  for  appellee. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the 
court. 

1.  Appellant  contends  that  the  transactions  by 
which  the  amounts  due  upon  the  several  policies  were 
ascertained  made  them  accounts  stated,  and  as  a  con- 
clusion therefrom  that  the  original  accounts  were 
merged  therein  upon  which  no  action  would  lie,  plain- 
tiff's remedy  being  an  equitable  action  upon  the  stated 
accounts  to  surcharge  or  falsify,  for  fraud  or  mistake, 
an  action  of  which  the  Municipal  Court  of  Chicago  has 
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no  jtirisdictioiL  As  we  cannot  assent  to  the  premise  we 
need  not  discnss  the  conclnsion. 

The  basis  ^  of  the  contention  that  the  transactions 
constitnted  stated  accounts  is  that  plaintiff  made  no 
objection  to  the  '^settlements''  and  no  claim  that 
defendant's  reports  were  incorrect  The  use  of  the 
term  ** settlement"  is  somewhat  confusing.  There  was 
nothing  in  the  transaction  to  justify  its  use  in  the 
sense  that  there  was  either  an  accord  and  satisfaction 
or  a  stated  account.  There  was  no  dispute  or  contro- 
versy between  the  parties  as  to  the  amount  of  the  pay 
rolls  or  the  amount  of  premiums.  Defendant  alone 
knew  thp  former  and  the  latter  was  a  matter  of  mere 
calculation  when  the  former  was  known.  There  might 
be  some  basis  for  the  contention  had  there  been  a  con- 
troversy or  dispute  between  the  parties  as  to  the 
amount  due  on  the  policies  and  plaintiff  had  accepted 
defendant's  reports  as  the  basis  of  an  adjustment 
thereof,  but  these  were  not  the  facts.  Reduced  to  its 
simplest  form,  the  transaction  with  regard  to  each 
policy  was  simply  this :  that  defendant,  pursuant  to  its 
obligations  so  to  do  under  the  policy,  reported  the 
amount  of  its  wages  so  that  the  premium  could  be 
computed  and  billed  according  to  the  rate  specified  in 
the  policy.  It  was  not  something  done  independently 
of  the  contract  forming  a  new  consideration  and  a  new 
and  distinct  promise  to  pay  the  amount  found  due,  but 
the  acts  done  were  contemplated  by  the  contract  and 
essential  to  its  complete  execution,  and  therefore  did 
not,  as  contended,  have  the  effect  to  change  it  into  one 
of  an  account  stated  so  as  to  preclude  recovery  on  the 
original  cause  of  action. 

Appellant  finds  analogy  to  an  account  stated  in  the 
claim  that  plaintiff  acquiesced  in  the  correctness  of 
defendant's  reports  because  it  made  no  objection 
thereto  and  rendered  its  bill  thereon,  but  we  think 
there  can  be  no  application  of  the  rule  of  a  stated 
account  to  this  state  of  facts,  particularly  (1)  because 
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the  bill  rendered  was  for  an  amount  due  according  to 
a  written  instrument  for  the  payment  of  money  over 
which  there  was  no  dispute,  and  (2)  because  plaintiff 
had  no  independent  means  of  verifying  the  information 
on  which  it  was  based. 

Ill  Middleditch  v.  Ellis,  28  Exch.  (Eng.)  623,  an 
action  was  brought  upon  an  account  stated  where  the 
parties  to  a  mortgage  had  met  and  agreed  upon  a 
balance  due  thereon.    The  court  said : 

**The  defendant  is  charged  with  nothing  but  the 
money  secured  by  the  deed ;  there  is  no  consideration 
for  the  suggested  new  liability,  except  the  ascertain- 
ing how  much  remains  due  on  the  deed.  It  is  a  per- 
version of  langu£^ge  to  speak  of  this  as  an  account 
stated ;  it  is  merely  a  process  adopted  for  the  purpose 
of  ascertaining  how  much  of  the  original  debt  has  been 
discharged ;  and  all  which  is  really  done  is  to  make  out 
to  what  extent  the  defendant  remains  liable  upon  the 
deed.  This  does  not  entitle  the  plaintiff  to  proceed  as 
on  a  new  liability  arising  as  if  from  an  account  stated. ' ' 

In  Young  v.  Hill,  67  N.  Y.  162,  it  was  said : 

**  When  a  sum  of  money  is  secured  by  a  deed  and  the 
balance  is  struck  for  the  purpose  of  ascertaining  how 
much  remains  due  thereon,  and  the  obligor  admits  the 
correctness  of  the  amount  and  promises  to  pay  it,  an 
action  will  not  lie  on  this  account  and  promise,  but  the 
action  must  be  brought  on  the  security. ' ' 

In  Valley  Lumber  Co.  v.  Smith,  71  Wis.  308,  it  was 
held  that  the  principle  of  law  of  a  stated  account  has 
no  appHcation  where  the  claim  is  the  subject  of  a  spe- 
dal  contract. 

While  the  written  instrument  in  each  of  these  cases 
was  a  specialty,  yet  the  same  principle  was  applied  in 
Jasper  Trust  Co.  v.  Lamkin,  162  Ala.  388,  24  L.  R.  A. 
(N.  S.)  1237,  and  in  Thomasma  v.  Carpenter,  175  Mich. 
428, 45  L.  R.  A.  (N.  S.)  543.  In  the  former  the  parties 
to  promissory  notes  had  met  and  made  a  calculation  as 
to  the  amount  due  thereon,  and  it  was  held  that  the 
mere  calculation  of  the  amount  did  not  merge  the  notes 
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into  an  account  stated.  In  the  latter  case  a  statement 
of  account  for  personal  services  under  an  express  con- 
tract to  pay  a  specified  sum  for  a  specified  service  was 
rendered  without  objection,  and  it  was  held  not  to 
come  within  the  meaning  of  the  rule  applicable  to  an 
account  stated.  We  think  the  principles  of  these  cases 
are  applicable  to  the  facts  at  bar. 

But  there  is  another  reason  why  the  transaction  can- 
not be  deemed  an  account  stated.  There  was  no  acqui- 
escence by  plaintiff  in  the  correctness  of  defendant's 
reports  on  which  the  bills  were  rendered.  The  debtor 
had  exclusive  knowledge  of  the  facts  on  which  the  bills 
were  rendered  and  the  creditor  had  no  independent 
means  of  ascertaining  their  correctness  nor  grounds 
for  objecting  thereto. 

In  Vanuxem  v.  New  York  Life  Ins.  Co.,  122  Fed.  107, 
it  was  held  that  the  general  rule  as  to  admission  of 
items  of  an  account  from  failure  to  object  thereto  was 
not  applicable  where  the  creditor  had  no  means  within 
his  knowledge  of  verifying  the  amount  and  had  only 
before  him  such  items  as  the  debtor  chose  to  submit* 
Attention  was  also  called  in  that  case  to  the  anomaly 
that  exists  here,  of  the  debtor  instead  of  the  creditor 
invoking  the  rule,  the  court  adopting  the  language  of 
counsel  to  the  effect  that  the  admission  of  the  cor- 
rectness of  an  account  rendered  from  failure  to  object 
thereto  and  the  acquiescence  in  an  account  received 
from  retention  of  it  without  objection  must  be  the  ad- 
mission and  acquiescence  of  the  party  charged  or 
indebted. 

To  support  its  contention  as  to  an  account  stated, 
appellant  relies  upon  State  v.  Illinois  Cent.  R.  Co.,  246 
111.  188,  but  we  think  it  is  distinguishable  from  the  case 
at  bar  in  this  essential  fact,  as  well  as  others,  that 
knowledge  of  the  omitted  items  of  account  in  that  case 
was  imputed  to  plaintiff. 

Beaching  the  conclusion  that  there  was  no  stated 
account,  we  need  not  discuss  appellee's  contention  for 
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which  there  is  ample  authority,  that  the  doctrine  of  an 
account  stated  does  not  apply  where  the  transaction 
involves  fraud,  concealment  or  misrepresentation. 
Nor  need  we  discuss  any  of  appellant's  other  conten- 
tions based  on  the  doctrine  of  a  stated  account 

Appellant  also  urges  that  as  plaintiff  had  the  right 
to  demand  a  view  and  examination  of  defendant's 
books  and  to  compel  an  examination  if  refused,  and 
has  waited  over  five  years  before  attempting  to  assert 
its  rights,  it  was  not  only  guilty  of  laches  but  had 
induced  defendant  to  alter  its  position  and  was  thereby 
estopped  from  claiming  that  the  reports  made  and 
accounts  as  settled  were  incorrect.  The  only  change 
in  defendant's  position  suggested  is  the  destruction 
or  loss  of  its  books,  which  can  hardly  be  ascribed  to 
anything  plaintiff  did.  However,  when  this  case  was 
here  on  appeal  before  (182  111.  App.  372),  we  said  that 
the  evidence  disclosed  nothing  until  just  before  the 
suit  that  led  appellee  to  question  the  accuracy  of 
such  reports  or  to  put  it  on  inquiry,  and  that  it  would 
be  a  strange  doctrine  to  hold  that  plaintiff  was  guilty  of 
lack  of  diligence  because  it  did  not  assume  or  suspect 
fraud  where  the  nature  of  the  business  relation  was 
such  as  to  invite  its  confidence  in  defendant's  reports. 

2.  It  is  contended  that  it  was  error  under  the  cir- 
cumstances above  stated  to  permit  the  witness  Sierts 
to  read  from  his  private  memorandum  book  the 
amounts  of  the  pay  rolls  not  produced,  which  he  had 
entered  therein  as  aforesaid.  Under  very  similar  cir- 
cumstances a  witness  was  permitted  to  read  from  a 
book  entries  showing  dates  and  amounts  of  the  delivery 
of  coal  in  0.  S.  Richardson  Fueling  Co.  v.  Seymour, 
235  HI.  319.  The  principle  upon  which  such  testimony 
is  admissible  is  stated  in  Diamond  Glue  Co.  v.  Wietzy- 
chowski,  227  HL  338-347.    It  is  there  said : 

**  Another  condition  under  which  a  writing  may  be 
used  is  where  a  witness,  after  inspecting  a  writing,  still 
has  no  independent  recollection  of  the  facts  stated 
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therein,  but  is  able  to  state  that  he  correctly  reduced 
them  to  writing  at  the  time  of  the  occurrence  or  within 
such  a  time  afterward  that  he  had  a  perfect  recollec- 
tion of  them.  If  the  witness  knows  that  the  facts  were 
recorded  at  the  time  or  when  they  were  fresh  in  his 
memory,  and  that  the  memorandum  would  not  have 
been  made  unless  he  knew  the  facts  therein  stated  to 
be  true  when  it  was  made,  he  will  be  permitted  to  make 
use  of  it,  provided  the  writing  is  produced  with  an 
opportunity  for  cross-examination  as  to  it,  so  that  the 
jury  may  also  draw  their  conclusion  as  to  the  facf 

These  several  conditions  are  presented  in  the  instant 
case.  If  the  items  were  correctly  set  forth,  as  testified 
to, — a  question  of  fact  for  the  jury, — ^they  consti- 
tuted the  next  best  evidence,  if  not  the  only  existing 
evidence,  of  the  amounts  of  such  pay  rolls ;  and  in  view 
of  the  testimony  that  these  items  were  correctly  copied 
from  such  original  sources  and  were  so  numerous  and 
for  such  sums  as  to  render  independent  memory  of 
them  practically  impossible,  we  think  they  were  ad- 
missible, regardless  of  when  they  were  copied  or 
whether  they  were  copied  from  the  pay  rolls  or  jour- 
nal. In  either  event,  they  constituted  the  next  best 
obtainable  evidence  of  items  copied  from  defendant's 
documents  or  books  by  which  it  would  have  been 
bound  had  they  been  produced. 

Objections  were  made  to  certain  questions  put  to 
Sierts  on  the  ground  that  they  embodied  certain  con- 
clusions. We  shall  not  repeat  the  questions,  but  what 
are  termed  conclusions  seem  mere  references  to  mat- 
ters in  evidence  to  which  it  was  sought  to  direct  the 
witness'  attention. 

It  is  also  urged  that  it  was  error  to  refuse  to  give 
the  jury  a  cautionary  instruction  to  the  effect  that 
what  the  witness  Sierts  read  from  his  memorandum 
book  depended  for  its  credibility  upon  the  testimony 
and  credibility  of  the  witness  himself.  We  think  the 
instruction  was  properly  refused.    A  general  instruo- 
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tion  relating  to  the  credibility  of  witnesses  was.  given 
and  the  court  was  justified  in  refusing  an  instruction 
of  that  character  which,  in  eflfect,  singled  out  the  testi- 
mony of  a  particular  witness  for  applying  the  test  of 
credibility.  A  cautionary  instructiou  may  be  given  as 
to  the  testimony  of  an  accomplice,  but  the  principle 
justifying  it  had  no  application  in  this  instance. 

3.  Appellant  complains  of  the  exclusion  of  an  offer 
to  show  what  was  the  average  number  of  its  men  and 
its  pay  rolls  for  the  years  in  question.  The  ruling  was 
proper.  The  real  question  for  the  jury  was  the  actual 
amount  of  the  pay  rolls  shown  in  some  instances  by  the 
original  pay  rolls  and  in  others  by  what  purported  to 
be  correct  copies  of  their  totals.  Defendant  relied 
upon  the  accuracy  of  its  reports,  and  the  rejected 
proof  was  not  only  uncertain  and  indefinite  in  char- 
acter but  did  not  legitimately  tend  to  establish  the 
correctness  of  defendant's  reports  or  to  refute  the 
testimony  relied  on  by  plaintiff,  nor  did  it  appear  that 
the  witnesses  had  sufficient  personal  knowledge  of  the 
pay  i^Us  to  testify  to  their  amounts  with  any  degree 
of  accuracy. 

The  policies  did  not  cover  wages  paid  to  the  em- 
ployees of  subcontractors.  On  some  pay  rolls  in  evi- 
dence, the  witness  Sierts  had  written  the  name  of  the 
foreman  who  sent  them  in,  and  because  it  had  appeared 
that  such  foreman  had  on  certain  occasions  been  a 
subcontractor  under  defendant,  its  counsel  asked  the 
witness  Sierts  if  the  pay  roll  so  indorsed  was  the  fore- 
man's. The  court  sustained  objection  thereto.  No 
harm  was  done,  for  it  affirmatively  appeared  that  the 
pay  rolls  of  subcontractors  did  not  come  into  plain- 
tiff's office  and  that  the  pay  roll  in  question  was  one  of 
those  on  which  defendant  recognized  its  obligation  to 
pay  a  premium. 

4.  As  the  policies  covered  wages  of  plaintiff's  em- 
ployees only  and  not  those  of  subcontractors,  and  some 
policies  excepted  work  done  in  certain  territory,  de- 
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fendaut  requested  instructions  to  the  effect  that  plain- 
tiff was  required  to  show  that  each  item  of  wages  was 
not  of  wages  paid  by  a  subcontractor  nor  for  work 
performed  in  excepted  territory,  but  was  for  the  par- 
ticular work  covered  by  the  policies.  We  think  the 
request  was  sufficiently  covered  by  an  instruction  that 
it  was  necessary  for  plaintiflf  to  show  that  the  pay  roll 
was  one  that  arose  under  a  particular  policy  and  from 
the  job  described  in  the  policy;  but,  if  it  was  error  to 
refuse  the  instructions  in  the  form  requested,  it  was 
not  reversible  error  as  the  particular  pay  rolls  plain- 
tiff sought  to  prove  related  only  to  jobs  defendant  had 
reported  and  on  which  it  had  charged  itself  with  the 
premiums.  Another  point  urged  against  the  refusal 
to  give  such  instructions  was  that  some  pay  rolls  ap- 
parently included  wages  of  employees  for  time  taken 
in  traveling  to  the  jobs,  which  might  more  appropri- 
ately have  been  raised  on  a  motion  to  exclude  such  evi- 
dence. If  there  was  denial  of  such  a  motion  it  is  not 
argued.  But  these  items  were  relatively  small  and 
the  verdict  is  for  a  much  less  sum  than  that  which  the 
jury  were  warranted  in  finding  on  the  proof  sub- 
mitted. 

5.  When  this  case  was  here  before,  we  decided  ad- 
versely to  appellant  ^s  contention  that  clauses  in  the 
policies,  giving  the  insurer  the  right  to  defend  bud 
settle  at  its  own  costs  actions  for  damages  against 
the  assured  and  forbidding  settlement  thereof  by  the 
assured  without  the  insurer's  consent  except  at  its  own 
cost,  rendered  the  policies  illegal  on  account  of  main- 
tenance. The  law  of  the  case  as  stated  on  the  for- 
mer appeal  is  deemed  binding  on  us.  {Hoxsey  v.  St. 
Louis  S  8.  Ry.  Co.,  184  HI.  App.  410.)  On  this  point 
we  then  adopted  the  reasoning  in  Breeden  v.  Frankford 
Marine  Accident  <&  Plate  Glass  Ins.  Co.,  220  Mo.  327, 
119  S.  W.  576,  that  liability  under  the  policies  gave 
the  insurer  an  interest  in  the  litigation  affecting  the 
liability  that  removed  such  clauses  from  the  doctrine 
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of  maintenance.  It  was  then  and  is  still  our  opinion 
that  the  views  expressed  in  the  case  cited  are  in 
harmony  with  prevailing  opinion,  which  discloses  a 
manifest  relaxation  of  the  rigor  of  the  common  law  in 
applying  the  doctrine  of  champerty  and  maintenance 
to  modem  forms  of  business. 

6.  It  is  urged  that  it  was  error  to  instruct  the  jury 
that  plaintiff  would  be  entitled  to  statutory  interest 
on  amounts  found  to  be  due  from  the  time  they  became 
due  under  the  terms  of  the  policy.  The  instruction 
was  proper,  as  the  facts  bring  the  case  within  section 
2,  ch.  74,  Hurd's  Eev.  St.  Each  policy  was  **an 
instrument  in  writing' '  on  which  money  became  due. 
The  money  or  premium  became  due  on  each  policy 
when  it  expired.  Defendant  recognized  that  fact  by 
then  charging  itself  therewith  on  its  books.  The  fact 
that  a  controversy  subsequently  arose  as  to  the  cor- 
rect amounts  of  the  premiums  does  not  affect  the  right 
to  interest  thereon,  inasmuch  as  plaintiff's  contracts 
were  performed  and  accepted  and  the  amount  due  on 
each  policy  was  easily  calculable  at  the  time  it  expired 
and  stands  finally  liquidated  and  ascertained  as  of  that 
date.  (Bauer  v.  Hindley,  222  111.  319 ;  Elgin,  J.  <&  E. 
Ry.  Co.  V.  Northwestern  Nat.  Bank  of  Chicago,  165  111. 
App.  35,  and  cases  cited  therein.) 

Finding  no  reversible  error,  we  aflSrm  the  judgment. 

Affirmed. 


Albert  Wacholz,  Appellant,  v.  Homewood  Press  et  al., 

Appellees. 

OeiL  No.  20,879.  (Not  to  be  reported  in  full) 

Appeal  from  the  Circuit  Ck>urt  of  Ck)ok  county;  the  Hon.  Adelob 
J.  Petit,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Affirmed.  Opinion  filed  December  21, 
1915. 
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Statement  of  the  Case. 

Action  by  Albert  Wacholz,  plaintiff,  against  the 
Homewood  Press,  a  corporation,  and  Gteorge  H.  Cot- 
ter, trading  as  Cotter  Teaming  Company,  defendants, 
in  the  Circuit  Court  of  Cook  county,  to  recover  for 
personal  injuries  sustained  while  employed  by  de- 
fendant Cotter.  From  a  judgment  for  defendants, 
plaintiff  appeals. 

It  appeared  that  plaintiff  was  working  near  a  ship- 
ping platform  on  which  were  boxes  containing  paper, 
and  the  charges  mainly  relied  on  were  (1)  that  a  wagon 
belonging  to  the  defendant  Cotter  was  negligently 
backed  up  to  the  platform  against  one  of  the  boxes 
causing  one  to  fall  on  plaintiff  and  injure  him;  and 
(2)  that  his  foreman  had  ordered  him  to  assist  in  re- 
moving the  boxes  against  his  protest  that  there  was 
danger  under  the  circumstances  in  so  doing. 

LiTziNGEB,  McGuBN  &  BEm,  for  appellant. 

Henbt  B.  Bale,  Bose^  Stmmes,  &  Kibklakd  and 
Charles  F.  Vogel,  for  appellees. 

Mb.  Justice  Babnes  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  Appeal  and  bbbob,  §  471* — when  objection  to  cr09$'€:tamin&' 
tion  insufficient  to  preserve  ground  for  review.  A  general  objection 
to  a  cross-examination  not  made  on  the  specific  ground  that  the 
cross-examination  objected  to  was  improper  wiU  not  preserve  the 
point  urged  for  review. 

2.  Masted  and  sebvant,  §  699* — when  evidence  to  sustain  find- 
ing  of  contributory  negligence.  In  an  action  by  a  servant  against 
the  master  to  recover  for  personal  injuries  sustained  while  unload- 
ing boxes  from  a  wagon,  a  verdict  finding  plaintiff  guilty  of  con- 
tributory negligence  held  not  manifestly  against  the  wei^t  of  the 
evidence. 


*See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  iwd  CiimiiUittTe  Qiuuteriy. 
topic  luid  section  nomber. 
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Munzer  et  aL  v.  Hillabrant,  195  IlL  App.  637. 

Hugo  Munzer  et  al..  Appellees,  v.  Kate  K.  Hillabrant, 

Appellant. 

Oen.  No.  20|960.  (Not  to  be  reported  in  fnlL) 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon.  John  M. 
O'Connor,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Affirmed.  Opinion  filed  December  21, 
1915. 

Statement  of  the  Case. 

Bill  by  Hugo  Munzer  and  others,  complainants, 
against  Kate  K.  Uillabrant,  defendant,  in  the  Superior 
Court  of  Cook  county,  to  foreclose  a  trust  deed.  From 
a  decree  of  foreclosure,  defendant  appeals. 

Complainant  applied  for  the  loan  to  a  real  estate 
agent  in  Chicago  and  authorized  a  commission  to  be 
paid  therefor.  The  latter  applied  to  a  second  party 
and  he  in  turn  to  a  third  who  obtained  the  money  from 
a  fourth  party  and  received  part  of  the  commission. 

The  evidence  tended  to  show  that  the  loan  actually 
came  from  the  fourth  party,  who  received  part  of  the 
commission,  and  that  the  intermediate  parties  acted  as 
agents  for  the  borrower  and  not  for  the  lender. 

BoBEBT  B.  CiiABK  and  P.  H.  Bishop,  for  appellant. 

Samuel  J.  Bichman,  for  appellees. 

Mb.  Justice  Babnes  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

OsuBT,  §  50* — when  evidence  insufficient  to  eatahUsh  usury,  in 
a  bill  to  foreclose  a  trust  deed,  a  finding  by  the  master  that  the 
loan  secured  by  the  trust  deed  sought  to  be  foreclosed  was  not 
usurious  as  including  a  commission  from  the  lender,  held  not  con- 
trary to  the  evidence  where  there  was  positive  evidence  to  sustain 
the  finding,  against  which  there  were  circumstantial  facts  not  incon- 
sistent therewith. 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  iwd  CumalatlTe  Quarterly,  ■ame 
topic  and  section  number. 
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Williams  v.  Rowley  Ck>.,  195  Ill«  App.  63a 

Samantha  F.  WilUams^  Appellee^  v.  J.  F.  Rowley 

Company^  Appellant. 

OeiL  No.  20,965.  (Not  to  be  reported  in  full) 

Appeal  from  the  Superior  Goart  of  Ck>ok  county ;  the  Hon.  BIabcus 
A.  Kayanaoh,  Judge,  preeiding.  Heard  in  the  Branch  Appelate 
Court  at  the  March  term,  1915.  Reversed  with  finding  of  fact 
Opinion  filed  December  21,  1915. 

Statement  of  the  Case. 

Action  by  Samantha  F.  Williams,  plaintiff,  against 
the  J.  F.  Eowley  Company,  defendant,  to  recover  back 
the  amount  paid  for  an  artificial  leg.  From  a  judg- 
ment for  plaintiff  for  one  hundred  dollars,  defendant 
appeals. 

It  appeared  that  plaintiff  had  retained  possession 
of  the  leg  since  delivery  and  that  two  years  after- 
wards she  came  into  the  factory  wearing  the  leg  for 
the  purpose  of  having  some  repairs  made  upon  it,  and 
wore  it  when  she  left.  While  she  denied  that  she  had 
used  it  in  the  meantime,  except  for  the  purpose  of 
testing  it,  two  witnesses  testified  that  it  bore  evidence 
of  use  and  wear.  She  admitted  that  she  tried  to  use 
it,  but  claimed  that  it  did  not  fit  her  and  that  she 
asked  to  have  her  money  back,  though  she  never 
returned  or  apparently  offered  to  return  the  leg. 

Ejabl  J.  Waleeb,  for  appellant. 

Beach  &  Beach,  for  appellee. 

Mb.  Justice  Barnes  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Sales,  S  898* — token  variance  eafUts  between  allegationi  of 
rescission  and  proof.  In  an  action  to  recover  for  breach  of  a  con- 
tract of  sale,  whereby  plaintiff  purchased  an  artificial  leg  of  defend- 
ant, where  a  count  in  plaintiff's  declaration  averred  a  resdssioD 

•See  nUnois  Notes  Digest,  Vols.  XI  to  XV,  and  CumnlatlTe  Qaarterij,  Mne 
topic  and  section  number. 
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evidence,  held  not  to  sustain  the  count,  there  being  no  evidence  of 
a  rescission. 

2.  Sales,  §  898* — when  variance  exists  between  allegation  of 
breach  of  warranty  and  proof.  In  an  action  to  recover  for  breach 
of  a  contract  of  sale,  whereby  plaintiff  purchased  an  artificial  leg 
of  defendant,  where  one  count  in  plaintiff's  declaration  averred  a 
breach  of  warranty^  evidence  held  not  to  support  the  count  although 
there  was  evidence  of  a  verbal  warranty  by  defendant,  where  it 
appeared  tliat  subsequently  a  written  contract  containing  no  war- 
ranty was  tendered  to  and  accepted  by  plaintiff. 

3.  EviDENOK,  §  345* — when  evidence  of  parol  warranty  inadmissible 
tQ  contradict  subsequent  written  agreement.  In  an  action  to  recover 
for  breach  of  a  contract  whereby  plaintiff  purchased  an  artificial  leg 
of  defendant,  evidence  of  a  verbal  warranty  of  the  leg  by  defendant 
held  properly  stricken,  where  it  appeared  that  a  written  contract 
not  containing  a  warranty,  but  embodying  the  conditions  under 
which  the  leg  was  sold,  was  subsequently  tendered  to  and  accepted 
by  plaintiff. 

4.  Sales,  S  404* — when  damages  not  recoverable  for  lack  of 
proof.  In  an  action  to  recover  for  breach  of  warranty  contained 
in  a  contract  of  sale  whereby  plaintiff  purchased  an  artificial  leg 
of  defendant,  there  is  no  basis  for  an  assessment  of  damages  where 
there  is  no  evidence  of  the  value  of  the  leg  actually  furnished,  as 
the  measure  of  damages  is  the  difference  in  value  between  the  leg 
furnished  and  that  which  the  contract  required  defendant  to  furnish. 

5.  Sai£S,  §  401* — when  evidence  sufficient  to  show  acceptance 
in  action  for  breach  of  warranty.  In  an  action  to  recover  for  breach 
of  a  contract  whereby  plaintiff  purchased  an  artificial  leg  of  defend- 
ant, where  it  appeared  that  plaintiff  never  returned  the  leg  to 
defendant,  although  she  complained  that  it  did  not  conform  to  the 
contract,  evidence  held  to  show  an  acceptance  of  the  leg. 

6.  Sales,  §  388* — when  buyer  should  be  required  to  elect  remedy. 
In  an  action  to  recover  damages  for  alleged  breach  of  contract, 
where  in  one  count  plaintiff  declares  on  a  breach  of  warranty  and 
in  another  count  alleges  a  rescission  of  the  contract,  plaintiff  should 
be  required  to  elect  which  cause  of  action  she  would  rely  upon, 
for  the  reason  that  the  remedies  are  inconsistent,  in  that  an  allega- 
tion of  a  breach  of  warranty  implicitly  affirms  the  sale,  whUe  a 
rescission  involves  a  disaffirmance  thereof. 


•See  IlUnols  Notes  Digest,  Tola.  XI  to  XT,  and  Cumulative  Quarterly,  tame 
tople  and  eectloo  nomber. 
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The  People  v.  Montgomery,  195  IlL  App.  640. 

The  People  of  the  State  of  Illinois,  Defendant  in  Error, 
v.  John  H.  Montgomery,  Plaintiff  in  Error. 

Gen.  No.  21,083.  (Not  to  be  reported  in  fnlL) 

Error  to  the  Municipal  Ck>urt  of  Chicago;  the  Hon.  Joseph  E. 
Rtan,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1915.  Reversed  and  remanded.  Opinion  filed 
December  21,  1915. 

Statement  of  the  Case. 

Prosecution  by  the  People  of  the  State  of  Illinois 
against  John  H.  Montgomery,  defendant,  in  the  Munic- 
ipal Court  of  Chicago,  charging  him  with  selling 
cocaine  contrary  to  the  statute.  To  reverse  a  judg- 
ment of  conviction  with  a  sentence  of  three  months  in 
the  county  jail  and  a  fine  of  $1,000,  defendant  prose- 
cutes this  writ  of  error. 

There  was  no  direct  evidence  of  a  sale  and  no  evi- 
dence which  did  not  comport  with  defendant's  inno- 
cence. It  appeared  that  one  Clay  was  handed  money 
by  a  police  officer  with  which  to  purchase  cocaine,  and  in 
the  presence  of  witnesses  he  handed  defendant  the 
money  and  $5  of  his  own,  asking  defendant  to  keep  it 
for  him.  aay  stepped  behind  the  counter  and  taking 
a  bottle  of  cocaine,  worth  about  $2,  and  retired  to  a 
water-closet.  There  was  no  evidence  of  any  secret 
understanding  between  defendant  and  Clay,  or  that 
any  one  else  knew  that  Clay  took  the  bottle.  Defendant 
denied  that  any  such  understanding  existed.  Defend- 
ant returned  Clay's  money  on  request.  Clay  was  for- 
merly a  porter  at  defendant's  store  and  it  was  not 
unusual  for  him  to  ask  defendant  to  keep  money  for 
him. 

Edward  H.  Morris,  for  plaintiff  in  error. 

Maclay  Hotne,  for  defendant  in  error;  Edward  E. 
Wilson,  of  counseL 

Mr.  Justice  Barnes  delivered  the  opinion  of  the 
court 
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The  People  v.  Robinson,  195  IlL  App.  641. 


Abstract  of  the  Decision. 

Dbuggistb,  !  9* — when  evidence  insufficient  to  warrant  conviction 
for  unlawfully  aeUing  cocaine.  In  a  proeecutlon  charging  defend- 
ant with  illegal  sale  of  cocaine^  where  it  appeared  that  a  person 
handed  d^endant  money  which  he  asked  defendant  to  keep  for  him, 
and  then  stepped  behind  the  counter  of  defendant's  drug  store  and 
took  a  bottle  of  cocaine,  after  which  defendant  returned  his  money 
at  his  request,  a  Judgment  of  conviction  held  not  sustained  by  the 
evidence,  it  not  appearing  affirmatively  that  defendant  knew  of  sudi 
taking  or  that  there  was  a  secret  understanding  between  defendant 
and  said  person  to  effect  an  illegal  sala 


The  People  of  the  State  of  Illinois,  Defendant  in  Error, 
V.  E.  Robinson,  Plaintiff  in  Error. 

Oen.  No.  21,195.   (Not  to  be  reported  in  fnlL) 

Bnor  to  the  Municipal  Gourt  of  Chicago;  the  Hon.  John  R. 

Caverlt,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 

at  the  March  term,  1915.  Reversed  and  remanded.     Opinion  filed 
December  21,  1915. 

Statement  of  the  Case. 

Prosecution  by  the  People  of  the  State  of  Illinois 
against  E.  Bobinson,  defendant,  in  the  Municipal  Court 
of  Chicago,  charging  defendant  with  obtaining  money 
by  false  pretenses.  The  complaint  charged  that  de- 
fendimt  **did  unlawfully  and  fraudulently  with  intent 
to  cheat  and  defraud  by  certain  false  representations 
or  pretenses,  obtain  from  one  Gus  Schreiber  the  sum 
of  One  Hundred  Dollars  ($100)  lawful  money,'*  etc. 
To  reverse  a  judgment  of  conviction,  defendant  prose- 
cutes this  writ  of  error. 

Bbkjamik  B.  Cohen,  for  plaintiff  in  error, 

•Sm  niinols  NotM  DliTMt.  Vols.  XI  to  XV,  and  CmnnUitivo  Qoarterlj,  MU110 
tople  and  feetloa  nmnlwr. 
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rii^MMta 


The  Pe(^le  v.  RobinsoD,  195  IlL  App.  641. 


Maolay  Hoyne,  for  defendant  in  error;  Edwabd  E. 
WiLsoNi  of  counsel 

Mb.  Justicb  Babnes  delivered  the  opinion  of  the 
oonrt 

Abstract  of  the  Dedsion. 

1.  False  pbetensbs,  §  28* — when  information  in8ufflcien$.  In  a 
proBecatioii  charging  defendant  with  money  by  folse  representations 
or  pretenses,  an  information  wherein  it  is  not  alleged  that  such 
representations  were  made*  the  natore  of  them,  that  def^Mlant  knew 
they  were  false,  and  that  the  person  defrauded  believed  them  to 
be  tme,  or  wherein  all  snch  facts  are  included  in  or  expressly 
implied  from  other  averments  in  the  information,  is  fatally  defective 
for  the  reason  that  all  such  facts  are  essential  elements  of  the 
offense  charged. 

2.  False  pbetknsis,  {  28*— lofteti  information  insuglcieni.  An 
information  under  section  6  of  division  11  of  the  Criminal  Code 
(J.  ft  A.  f  4105),  charging  that  d^endant  "did  unlawfully  and 
fraudulently  with  intent  to  cheat  and  defraud'*  obtain  money  from 
a  person  named,  by  false  representations,  held  fatally  defective  io 
that  snch  complaint  omitted  the  word  "knowingly**  as  provided  by 
the  statute,  and  used  no  equivalent  word  therefor,  the  words  of  the 
information  being  insufficient  to  allege  scienter. 

»8ee  mtnola  Not—  Dlgert,  Veto.  XI  to  XV,  and  OuniBlBlhFg  QuMrtorty,  mmw 
topic  and  tectlon  nomber. 
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ACCORD  AND  SATISFACTION. 

Requitite^ — ^wbat  aie.    p.  84. 

ACCOUNT. 

BiU  /or— when  equity  has  Jurisdiction,    p.  587. 

when  not  fatally  defective,    p.  687. 

Concurrent  jurisdiction — when  equity  will  exercise,  p.  587. 

Diamiaaal  of  bill — ^when  erroneous,    p.  561. 

Equity  jurisdiction — ^when  not  ousted,    p.  587. 

Stated  account — ^when  equity  will  entertain  bill  to  open  up.    p.  587. 

ACCOUNT  STATED. 

Acquiescence  in  account — ^when  not  shown,    p.  620. 

Conclusive — when  not.    p.  620. 

Elements — what  constitute,    p.  587. 

Openinff — when  equity  will  entertain  bill  for.    p.  587. 

Statement  of  premium — ^when  not    p.  620. 

Written  contract — when  not.    p.  620. 

ACTIONS  AND  DEFENSES. 

Action  at  tort — when  lies.    p.  187. 

Actual  knowledge—yvhfit  is  not  allegation  of.    p.  605. 

Premature  action — wliat  is.    p.  15. 

ADJOINING  LANDOWNERS. 

Excavation — when  instruction  erroneous  as  ignoring  negligence  of 
plalntur.    p.  466. 

ALTERATION  OF  INSTRUMENTS. 

Materidlity^-whea  question  of  law.    p.  209. 

ANIMALS. 

Runaway  horse — ^when  contributory  negligraice  shown  in  attempt  to 

save  another,    p.  221. 
when  prima  facie  case  of  negligence  established,    p.  221. 
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APPEALS  AND  ERRORS. 

Amount  of  recoverv — when  party  cannot  complain  of.   p.  97. 

Appeal — when  does  not  lie.    p.  120. 

Appellate  Court — what  is  effect  of  statute  as  to  appeals  ta    p.  120. 

what  is  extent  of  Jurisdiction  of.    p.  120. 

what  is  purpose  of  statute  giving  Jurisdiction,    p.  120. 

what  laws  were  existing  at  time  of  passage  of  Appellate  Court 

Act.    p.  120. 

when  cannot  transfer  to  Supreme  Court    p.  120. 

when  not  Justified  in  disturbing  verdict  of  Jury.    p.  146. 

when  without  Jurisdiction  to  entertain  appeal  under  OMnpen- 

sation  act.    p.  108. 
Appellate  jurisdiction — what  is  extent  of.    p.  108. 
Assiifnment  of  error — what  question  presented  by.    p.  138. 
— ^ —  when  insufficient,    p.  6. 
Bill  of  exceptions — when  extension  not  in  apt  time.    p.  375. 

when  insufficient.     376. 

when  matters  cannot  be  incorporated  in  by  order  of  court,    p. 

272. 
when  matters  not  formally  given  in  evidence  may  be  incorpo- 
rated in.    p.  272. 
— —  when  matters  reviewed  in  absence  of  certificate  of  appeal  that 

bill  contains  all  evidence,    p.  357. 
Bond — what  is  effect  where  not  filed  in  time.    p.  310. 

what  rules  govern  construction  of.    p.  357. 

when  appeal  prosecuted  with  effect  within  condition  of.    p.  357. 

when  insufficient  where  signed  by  only  one  of  several  appd- 

lants.    p.  300. 

when  order  extending  time  for  filing  invalid,  p.  500. 

when  right  of  appeal  lost  by  failure  to  file  in  time,    p.  647. 

when  sufficient  in  form.    p.  511. 

Certificate  of  evidence — necessity  for.    p.  496. 

when  failure  to  file  in  time  fatal,    p.  547. 

when  signed  by  Judge  not  sitting,  a  nullity,    p.  547. 

when  time  for  filing  improperly  extended,    p.  547. 

Chancery — when  failure  to  strike  plea  on  striking  affidavit  of  de 

fense  harmless,    p.  357. 
Conditional  deficiency  decree — when  not  reviewable  on  appeaL    p.  64. 
Confession  of  error — what  is  effect  of.    p.  373. 

when  reversal  without  remand  proper  on.    p.  373. 

Confession  of  judgment — ^when  granting  of  leave  to  defend  after,  a 

matter  of  discretion,    p.  299. 
Conflicting  evidence— YfYieu  verdict  not  disturbed,    pp.  182,  391. 
Constitutionality  of  statute — wh«i  waived,    p.  314. 
Cross-errors — when  cannot  be  considered  on  appeal,    p.  170. 
Cross-examination — when  Judgment  reversed  for.    p.  60. 
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wh«i  objection  to,  insufficient  to  prefierre  ground  for  review. 

p.  636. 

wlien  refusal  to  permit  not  ground  for  reversal,    p.  265. 


Curable  defects — when  objections  waived,    p.  513. 

Decree — ^what  necessary  to  support-   p.  496. 

when  presumed  sustained  by  evidence,    p.  496. 


^  who  has  burden  of  proof  to  show  lack  of  evidence  to  sustain. 

p.  496. 
Direction  of  t7erd<ct— how  reviewed,    p.  843. 
Dismissal — ^when  party  cannot  complain  of.    p.  164. 
Dissolutixm  of  injunction — ^when  appeal  does  not  lie.    p.  511. 
Error  affecting  one  party — ^when  immaterial  as  to  the  other,    p.  543. 
Evidence — ^when  sufficient  to  sustain  finding,    p.  261. 
Evidence  heard  in  support  of  bill — ^when  presumed  not  to  have  been 

included  in  certificate,    p.  496. 
Facts  and  conclusions — ^when  order  dismissing  appeal  for  want  of 

equity  should  not  recite,    p.  813. 
Finalitp  of  order— wh&i  order  not  final,    p.  511. 
Findings — when  not  against  weight  of  evidence,    p.  211. 

when  not  disturbed,    pp.  30,  97,  164,  165,  166,  169,  524. 

when  not  sustained,    p.  97. 

Findings  of  ma«^er— when  not  disturbed,    p.  15. 

Former  appeal — ^when  binding,    p.  51. 

Harmless  error — ^when  admission  of  evidence  is.    pp.  304,  350. 

when  admission  of  parol  evidence  is.    p.  297. 

when  argument  of  counsel  is.    p.  261. 

when  error  is.    p.  233. 

when  exclusion  of  evidence  is.    pp.  27,  620. 

« 

when  instruction  is.    pp.  182,  261. 

when  rulings  are.    p.  249. 

when  rulings  on  instructions  are.    p.  234. 

Hypothetical  question-^when  form  of  not  ground  for  reversal,   p.  270. 

Injunction  order— when  unsuccessful  party  cannot  complain  of.  p. 
65. 

Instruction — when  error  is  not  reviewable,    p.  471. 

Judgment — ^when  in  excess  of  ad  damnum  not  available,    p.  432. 

when  motion  to  vacate  addressed  to  discretion  of  court    p.  285. 

when  not  appealable,    p.  375. 

when  reversed  without  remanding,    p.  468. 

Judicial  notice — what  taken  of.    p.  357. 

when  not  taken  of  foreign  laws.    p.  318. 

when  not  taken  of  Municipal  Court  rules,    p.  154. 

Motion  for  new  trial — ^when  ineffective  to  preserve  questions  for  re- 
view,   p.  432. 

when  necessary,    p.  20. 
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Olfjections — when  limited  to  specific  ground,    p.  513. 

when  must  be  saved  below,    p.  432. 

when  properly  overruled  as  to  admission  of  evidence,    p.  513. 

Ordinances — when  presumed  that  court  below  correctly  stated  pro- 
visions of.    p.  582. 

when  presumed  to  have  been  Judicially  noticed  below,    p.  582. 

Peremptory  instruction — when  refusal  of  not  error,    p.  9. 

Placita — when  sufficient,    p.  314. 

Propositions  of  law — what  presumed  in  absence  of.    p.  432. 

when  need  not  be  considered,    p.  30. 

Receiver's  compensation — ^when  not  reviewed,    p.  17. 

Record — what  is  effect  of  as  to  facts  shown,    p.  170. 

what  must  show.    p.  20. 

when  defect  in,  places  burden  of  proof  on  plaintiff  in  error. 

p.  883. 

when  does  not  present  question  of  law  for  review,    p.  211. 

when  original  document  not  contained  in,  considered  aa  evi- 
dence,   p.  410. 

Refusal  to  vacate  decree — ^when  appeal  may  be  allowed,    p.  400. 

Remanding  order — when  stricken  out.    p.  221. 

Remittitur — ^when  proper,    p.  77. 

Revieu^-rwhsit  essential  to  preserve  objection  for.    p.  28. 

when  limited  to  order  appealed  from.    p.  400. 

when  no  question  presented'  for.    p.  6. 

when  questions  not  considered,    p.  605. 

Right  of  appeal — what  is  nature  of.    p.  120. 

—  when  does  not  exist,    p.  511. 

Rules  of  trial  court — when  brought  up  on  certificate  of  derk  undo' 
order  of  trial  court,    p.  448. 

Statement  of  facts — ^when  insufficient,    p.  465. 

when  stricken,    p.  465. 

Statutory  damages — ^when  not  allowed,    p.  884. 

Trial  court — when  defenses  not  presented  to,  not  considered,    p.  608. 

Variance — necessity  for  specific  objection,    p.  440. 

necessity  that  objection  should  be  raised  below,    p.  440. 

when  not  considered  on  appeal,    p.  58. 

Verdict — what  Is  duty  of  court  as  to.    p.  146. 

when  not  disturbed,    pp.  27.  28,  58,  142,  146,  445,  606,  543. 

when  not  sustained,    pp.  24,  172. 

Vexatious  appeal — when  damages  allowed  for.    p.  227. 

Waiver — when  defense  not  raised  in  trial  court  waived,    p.  410. 

Workmen*s  compensation — when  Appellate  Court  without  Juriadlc- 
tion.    pp.  108.  232. 

Writ  of  error— what  is  nature  of.    p.  120. 

APPEARANCE. 
Criminal  cases — what  is  effect  of.    p.  849. 
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APPELLATE  COURT. 

Act — ^what  laws  were  existing  at  time  of  passage  of.    p.  120. 
Af^peaU — wliat  is  effect  of  section  8  as  to.    p.  120. 
CoMtitutional  questions — ^when  waived  by  appeal  to.    p.  814. 

when  witliout  jurisdiction,    p.  120. 

Denial  of  certiorari — what  is  effect  of.    p.  0. 
Jurisdiction — ^what  is  extent  of.    p.  106. 

what  is  purpose  of  statute  giving,    p.  120. 

Transfer  to  Supreme  Court — ^when  not  permitted,    p.  120. 

ARBITRATION  AND  AWARD. 
Condition  precedent  to  suit — when.    p.  15. 

ASSAULT  AND  BATTERY. 
Death — when  evidence  sustains  verdict  for  defendant    p.  234. 

ASSIGNMENTS. 

Effect  0/— what  is.    p.  428. 

Evidence — when  insufficient  to  show.    p.  18. 

when  sufficient  to  show.    p.  428. 

Oral — when  valid,    p.  428. 

Title — when  passes,    p.  428. 

Wages— when  declaration  demurrable,    p.  24. 

ASSIGNMENTS  FOR  CREDITORS. 

Assenting  creditor — when  cannot  attack  assignment,    p.  213. 
Validity — ^when  evidence  insufficient  to  show.    p.  213. 

ASSUMPSIT. 

Amount  of  lahor  furnished — ^when  evidence  admissible  to  show.   p.  27. 
Common  counts — admissibility  of  note  under,    p.  440. 
Contract — when  evidence  insufficient  to  show.    p.  847. 
Findings — ^when  sustained,    p.  342. 

Monew  had  and  received — ^when  lies  upon  failure  of  consideration, 
p.  549. 

ATTORNEYS. 

Admissions  hu — when  client  bound  by.    p.  576. 

—  when  evidence  of  admissible,    p.  576. 

Fees — how  computed  in  direct  settlement  with  client    p.  209. 

when  allowance  on  interpleader  erroneous,    p.  18. 

when  evidence  sustains  verdict  for.    p.  506. 

Rules  of  court — when  bound  to  notice,    p.  140. 

AUTOMOBILES. 

Contributory  negligence — ^when  instructions  as  to  proper,    p.  261. 

Damages — when  not  excessive  for  injury  to.    p.  334. 

Equipment — how  stipulation  in  contract  as  to  construed,    p.  407. 
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IntowicanU — ^when  neglig^ice  of  guest  riding  with  chauffear  pmr- 
taking  <^  intoxicants  question  for  jury.    p.  26L 

IntoiPication — when  evidence  sufficient  to  show  on  part  of  occupants 
of  machine,    p.  261. 

Licente — ^when  ordinance  not  violated,    p.  41. 

Negligence — ^when  evid^ice  sufficient  to  show.    pp.  334,  409. 

Negligence  of  driver— when  not  imputed  to  guest    p.  261. 

Open  drawbridge — when  evidence  insufficient  to  show  accident  as 
cause  of  injury,    p.  261. 

Oumer8hip—when  evidence  sufficient  to  show  prima  fadew    pi  13S. 

Warranty — ^what  is  extent  of.    p.  117. 

when  is  not.    p.  117. 

BANKBUPTCY. 

Discharge-^vrhea  promise  necessary  to  revive  debt.    p.  63. 

when  proof  of  new  promise  to  pay  debt  insufficient,    p.  63. 

Trustee — what  creditors'  right  of  action  against  corporation  does 

not  pass  to.    p.  458. 
when  enforcemait  of  stockholders'  liability  not  vested  in.    p. 

46& 
when  rights  of  creditors  of  foreign  corporation  do  not  pass  ta 

p.  468. 

BANKS. 

BUI  hy  stockholders  against  directors — how  construed,    p.  605. 

what  questions  raised  on  demurrer,    p.  605. 

when  not  multifarious,    p.  605. 

Certificate  of  deposit — ^what  law  governs,   p.  318. 

Directors — ^when  bill  insufficient  to  show  that  failure  of  director  to 
perform  duties  was  proximate  cause  of  loss.    p.  605. 

when  bill  to  enforce  liability  against,  demurrable  for  want  of 

necessary  parties,    p.  605. 

when  entitled  to  contribution  from  co-directors  for  losses  paid. 

p.  605. 

when  not  liable  for  acts  of  other  directors,    p.  605. 

Identity  of  depositor— -vrhea  evidence  sufficient  to  show.    p.  384. 

Innocent  purchaser— whdX  must  be  shown  to  disprove  where  note  dis- 
counted,   p.  50. 

when  not,  where  note  merely  discounted  and  credited  as  deposit 

p.  50. 

National  &anl^— what  are  duties  of  nonresident  directors,    p.  606. 

what  is  liability  of  nonresident  director  for  losses  of  bank. 

p.  605. 

Negligence— whea  bank  liable  for.    p.  30. 
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8tockholder9*  liahilUy— how  proYlsion  for  distribution  of  proceeds  of 
construed,    p.  336. 

when  creditor  estopped  from  maintaining  suit  on.    p.  836. 

when  creditor  restrained  from  enforcing,    p.  336. 

when  order  to  receiver  to  enforce  proper,    p.  336i 

BASTARDS. 

Prima  facie  cas&^when  evidence  sufficient  to  establish,    p.  415. 

BROEEBS. 

Acting  for  both  parties — ^when  entitled  to  commission,    p.  684. 
Action  for  compensation — ^what  not  a  defense,    p.  36. 
Commission — ^what  is  question  of  fact  in  action  for.    p.  166. 

when  evidence  sufficient  to  sustain  verdict  in  action  for.  p.  680. 

when  Judgment  for  plaintiCT  improper,    p.  348. 

wh^i  presenting  purchaser  entitled  to  commission.'    p.  684. 

which  of  several  brokers  entitled  to.  p.  166. 

Evidence — when  sufficient  to  sustain  Judgment    p.  684. 
Procuring  cause — ^when  not    p.  12. 

BUILDING  AND  CONSTRUCTION  CONTRACTS. 

Action — ^what  are  conditions  precedent  to.    p.  16. 

when  premature,    p.  16. 

Action  on  contract — what  plaintiff  must  prove,    p.  16. 

Arbitration — what  condition  precedent  to  suit    p.  16. 

Completed — ^when.    p.  16. 

Construction  of  contract — when  question  for  court    p.  15. 

Construed — ^how.    p.  16. 

Pleading — ^what  must  be  proved,    p.  16. 

Reduction  from  price — when  evidence  incompetent    p.  15. 

Sidewalks — how  agreement  to  maintain  for  period  of  time  construed. 

p.  313. 
Substantial  performance— how  determined,    p.  16. 

BUILDING  RESTRICTIONS. 

See  Deeds  ;  Dedication  ;  Injunctipn. 
Waiver— wh&i  evidence  insufficient  to  show.    p.  66. 

CANCELLATION  OF  INSTRUMENTS. 

Estoppel — when  maker  of  note  not  estopped  to  secure  cancellation. 

p.  17. 
yote  and  mortgage — ^when  may  be  cancelled,    p.  17. 
Trust  deed— when,  not  cancelled  but  enforced  on  cross  bilL    p.  624. 

CARRIERS. 

BUI  of  ladlfH^-when  provisions  limiting  liability  valid,    p.  608. 
Boarding  oar— what  duty  owed  to  person  in  act  of.    p.  304. 
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Boarding  on  invitation  of  motorman — ^when  liable  for  Injmy  to  diild. 
p.  365. 

Car8 — ^when  not  relieved  of  duty  to  furnish  suitabla    p.  187. 

Consignee — ^when  not  entitled  to  sue  for  injury  to  goods,    p.  370. 

Contributory  negligence — ^when  failure  to  discover  poison  in  fodder 
Is  for  Jury.    p.  187. 

Damage  to  goods — ^what  does  not  entitle  consignee  to  sue  for.    p.  370. 

Delau — what  is  duty  when  delay  may  be  anticipated,    p.  157. 

what  is  measure  of  damages  at  common  law.    p.  157. 

what  is  not  excuse  for.    p.  157. 

what  presumed,  p.  157. 

when  evidence  as  to  damages  insufficient,    p.  157. 

when  liable  for.    p.  157. 

Failure  to  furnish  suitable  cars — ^when  third  person  may  maintain 
action  of  tort    p.  187. 

Instructions — when  erroneous,    p.  254. 

Nonpayment  of  fare — ^when  not  a  defense  in  action  for  injury  to  per- 
son on  car.    p.  365. 

Schedule  of  rate — when  admissible  in  evidence,    p.  608. 

Starting  car — when  evidence  sufficient  to  show  negligence,    p.  301 

when  proximate  cause  of  death,    p.  304. 

Title  to  goods — when  showing  of  necessary,    p.  870. 

Use  to  which  property  may  he  put — duty  of  carrier  to  anticipate, 
p.  187. 

CBBTIOBAKI. 

CivU  Service  Commission — when  proceedings  of  reviewable  by.   p.  255. 
Denial  of  writ — ^what  is  effect  of.    p.  6. 

CHAMPERTY  AND  MAINTENANCE. 
Indemnity  insurance — when  not  invalid,    p.  620. 

CHANCERY. 

Account — ^when  dismissal  of  bill  erroneous,    p.  561. 

when  equity  has  Jurisdiction,    p.  587. 

when  equity  will  exercise  concurrent  Jurisdiction,    p.  687. 

Actual  knowledge — what  is  not  an  allegation  of.    p.  606. 

when  not  charged  by  bllL    p.  605. 

Affidavit  of  defense — when  failure  to  strike  plea  on  striking  harm- 
less,   p.  357. 

Bill— wh&t  is  effect  of  admissions  in  bilL    p.  563. 

when  insufficient  to  show  that  failure  of  director  to  perfoacm 

duties  was  proximate  cause  of  loss.    p.  605. 

Bill  by  stockholders  against  directors — ^how  construed,    pi  605. 

what  questions  raised  on  demurrer,    p.  605. 

Commissioner— when  witnesses  may  be  compelled  to  testify  before, 
p.  531. 
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Conditional  deficiency  decree — when  not  reviewable  on  appeal,    p.  64. 

Demurrer — ^when  properly  sustained,    p.  458. 

Depositions — ^when  examination,  confined  to  averments  of  bill.    p. 

S81. 

when  order  of  court  unnecessary,    p.  531. 

Dismissal  of  bill — when  should  be  without  prejudice  to  right  to 

amend,    p.  606. 
Dismissal  of  hill  for  want  of  eguity — when  order  should  not  recite 

facts  and  conclusions,    p.  313. 
Failure  to  do  equity — ^when  relief  refused,    p.  484. 
Fraud — when  equity  lias  Jurisdiction  on  ground  of.    p.  587. 
Inadequacy  of  legal  remedy — ^when  shown,    p.  511. 
Laches — when  not  a  defense  against  fraud,    p.  433. 
Master  taking  proof — when  acts  as  examiner,    p.  531. 
Multifarious — when  bill  by  stockholders  against  directors  not.  p.  605. 
Parties — ^how  objection  for  want  of  necessary,  may  be  taken,    p.  605. 

when  bill  demurrable  for  want  of  necessary,    p.  605. 

Stated  account — when  equity  will  entertain  bill  to  open  up.    p.  587. 

Supplemental  hill — when  will  not  aid  original  bill.    p.  511. 

Tender — when  sufficiently  made.    p.  511. 

Tender  of  equity — ^when  essential  in  bill.    p.  484. 

Want  of  equity — ^when  bill  should  not  be  dismissed  for.    p.  511. 

when  decree  dismissing  bill  for  necessary,    p.  496. 

Witnesses — when  may  punish,    p.  581. 

CHATTEL  MORTGAGES. 

Purchaser— when  charged  .with  notice,    p.  317. 

Sale  under  power — when  report  of  insufficient    p.  251. 

CITIES  AND  VILLAGES. 

Automohile  licenses — ^when  evidence  competent  in  action  for  violating. 

p.  41. 
Defective  sidewalk-— when  instruction  sufficient  thou^  incomplete. 

p.  58. 
Fires — when  ordinance  prohibiting  inadmissible  in  action  for  death 

of  child  by  burning,    p.  240. 
Invalid  tax  title — ^when  assignee  of  tax  sale  not  estopped  to  question 

right  of  city  to  reimbursement    p.  563. 
Licenses — ^how  defined,    p.  41. 

what  is  effect  of.    p.  41. 

Notice  of  injury — what  Is  eCTect  of  doctrine  of  "express  aider"  as  to 

pleading,    p.  86. 

what  is  effect  of  pleading  as  waiving,    p.  86. 

Open  drawhridge — when  evidence  shows  intoxication  as  proximate 

cause  of  running  into.    p.  261. 
when  evidence  sufficient  to  show  intoxication  of  occupants  in 

machine  running  Into.    p.  261. 
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Ordinancei — ^what  is  nature  of  action  for  violation  of.    p.  41. 

— ■—  when  contract  based  on  invalid,  void.    p.  20. 

when  evidence  competent  in  action  for  violating,    p.  41. 

when  inadmissible  in  action  for  death  of  child  by  burning. 

p.  240. 

when  not  Judicially  noticed,    pp.  48,  899.- 

when  presumed  that  court  correctly  stated  provisions  of.   p.  582. 

when  presumed  to  have  been  Judicially  noticed,    p.  682. 

when  presumption  does  not  arise  in  suit  for  violation,  p.  41. 

Pertonal  injuries — ^what  declaration  in  action  for,  must  aver.    p.  86. 

Policeman — what  is  nature  of  office  of.    p.  48. 

— —  what  petition  for  reinstatement  to  office  must  show.    p.  48. 

when  petition  for  reinstatement  insufficient    p.  48. 

Sidewalks — ^how  agreement  to  maintain  for  period  of  time  construed, 
p.  313. 

Taw  sale— when  city  holding  certificate  not  entitled  to  reimburse- 
ment out  of  surplus  from  tax  sale.    p.  563. 

when  city  not  entitled  to  reimbursemait  of  amount  paid  at 

p.  563. 

Violation  of  ordinance — ^when  complaint  charges  single  offense,   p.  349. 

CIVIL  SERVICE. 

Certiorari — when  proceedings  of  commission  reviewable  by.    p.  255. 
Hearing  of  charges — ^when  not  Judicial  function,   p.  295. 

COCAINE. 
Evidence— when  insufficient  to  sustain  conviction  for  selling,    p.  640. 

COMMERCE. 
Interstate — exduslveness  of  power  of  Congress,    p.  508. 
what  constitutes,    p.  508. 

COMPROMISE  AND  SETTLEMENT. 
Corporation'— when  act  of  officer  Is  act  of.    p.  428. 

CONFLICT  OF  LAWS. 
Certificate  of  depo«i*— what  low  governs,    p.  318. 

CONSTITUTIONAL  LAW. 

Appeal  to  Appellate  Court — ^when  waives  constitutionality,    p.  314. 
Partial  invalidity— whsit  Is  effect  of.    p.  336. 

CONTEMPT. 
Commitment — ^when  proper  on  nonpayment  of  alimony,    p.  119. 
Criminal — when  criticisms  of  past  conduct  of  Judge  not  considered, 
p.  272. 

CONTINUANCE. 
Grounds — when  insufficient,    p.  513. 
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CONTBACTS. 

See  also  Buiij)Ino  and  Constbuction  Gontbacts. 
Abandonment — ^when  contractor  not  entitled  to  abandon  work  because 

of  delay,    p.  491. 

when  evidence  shows,    p.  491. 

when  xMirty  not  entitled  to  abandon  contract  because  of  neglect. 

p.  491. 
Acceptance — what  is  effect  of  failure  to  accept  promptly,    p.  343. 
Action  on — when  finding  sustained,    p.  342. 
Agreement  to  maintain  for  period  of  time — ^how  construed,    p.  313. 

Benefldaru — when  may  sue.    p.  393. 

Breach — ^how  interest  to  be  computed  on.    p.  672. 

what  is  measure  of  damage,    p.  445. 

what  not  equivalent  to,  as  to  time  of  performance,    p.  9. 

when  does  not  arise  before  time  for  performance,    p.  9. 

when  evidence  insufficient  to  establish,    p.  572. 

when  evidence  insufficient  to  show  damages,    p.  405. 

when  evidence  sufficient  to  establish,    p.  572. 

-^ —  when  failure  to  comply  with  conditions,  defense  to  action  for. 

p.  406. 

when  not  shown,    p.  156. 

Consideration — what  constitutes  sufficient,    p.  443. 

when  evidence  admissible  to  show.    p.  246. 

Construction — how  contract  for  improvement  construed,     p.  313. 

when  intention  of  parties  effectuated,    p.  471. 

when  question  for  Jury.    pp.  6,  15. 

Construction  hy  parties — when  followed,    p.  267. 

Cuts  in  catalogue — when  considered  as  part  of.    p.  407. 

Delivery  of  stock  certificates — what  is  effect  of  custom  as  to.    p.  396. 

Enforcement — ^when  not  restrained,    p.  313. 

when  stipulations  enforced  notwithstanding  hardship,    p.  421. 

Equipment  of  automobile — ^how  stipulation  as  to  construed,    p.  407. 
Evidence — when  incompetent,    p.  393. 

when  insufficient  to  show.    p.  347. 

when  letters  and  statements  admissible,    p.  393. 

Existence — when  evidence  sufficient  to  show.    p.  393. 

when  question  of  law.    p.  227. 

Existence  of  relation — ^when  evidence  insufficient  to  show.    p.  439. 
Husband  and  wife — when  antenuptial  agreement  not  to  cohabit  void. 

p.  4. 
Instrument — when  character  as  contract  a  question  of  law.    p.  227. 

when  constitutes  a  contract,    p.  227. 

Invalid  ordinance — ^when  contract  based  on  void.    p.  20. 
Judgment — ^wben  evidence  insufficient  to  sustain,    p.  491. 
Novation — ^what  are  requisites,    p.  249. 
when  evidence  insufficient  to  show  assent    p.  249. 
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Parol  evidence — when  admissible  as  to  collateral  agreement  p.  331. 

when  admissible  to  show  meaning  of  terms,    p.  297. 

when  admissible  to  show  r^ation  <^  parties,    p.  285. 

when  Inadmissible  to  vary.    p.  246. 

Payment  of  price — ^when  certificate  not  essential  to.    p.  297. 
Payment  to  another — when  evidence  of  inadmissible,    p.  439. 
Performance — how  substantial,  determined,    p.  15. 

when  condition  precedent  to  recovery,    p.  576. 

when  evidence  insufficient  to  show.    p.  407. 

when  tender  of  unnecessary,    p.  1. 

when  time  of  extended  upon  delay,    p.  9. 

Rescission — when  evidence  sufficient  to  show  agreement  for.    p.  1. 
Storing   and   insuring  undelivered   goods — when   no   recovery   per- 
mitted for.    p.  576. 
Telegrams — when  written  contract  may  be  made  by.    p.  410. 
Tender  of  performance — ^when  Insufficient,    p.  676. 

when  necessary  to  recovery,    p.  576. 

Third  person — when  not  bound  by.    p.  84. 

Trade  term — what  interpretation  given  to.    p.  297. 

Violation  of  law — when  void.    p.  20. 

Written  agreement — ^when  not  essential  to  validity,    p.  246. 

CONVERSION. 
See  Tboveb  and  Convebsion. 

CORPORATIONS. 

Bankrupt — when  rights  of  creditors  of  foreign  corporation  do  not 

pass  to  trustee,    p.  458w 
Bill  by  stockholders  against  directors — how  construed,    p.  606. 

what  questions  raised  on  demurrer,    p.  606. 

when  not  multifarious,    p.  606. 

Continuation  of  another  buHness— -when  evid^ce  insoffidait  to  show. 

p.  259. 
Delivery  of  stock  certificates — ^what  is  efTect  of  custom  as  to.    p.  396. 
Director — when  entitled  to  contribution  from  co-directors  for  losses 

paid.    p.  605. 

when  not  liable  for  acts  of  other  directors,    p.  606. 

Enforcement  of  liability — ^when  vested  in  creditors  and  not  trustee 

in  bankruptcy,    p.  458. 
Existence — when  evidence  insufficient  to  show.    p.  269. 
Foreign — ^what  parties  essential  to  suit  by  creditors  of.    p.  468. 
when  rights  of  creditors  of  bankrupt  do  not  pass  to  trustee. 

p.  458. 
when  stockholders*  liability  not  enforceable  against  resldoit 

holders,    p.  458. 
Officers— when  acts  binding  on  corporation,    p.  428. 
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stockholders*  liabilitu — when  enforcement  of,  vested  in  creditors  and 

not  in  trustee  in  bankruptcy,    p.  458. 

when  founded  on  statute,    p.  458. 

Succeeding  corporation — how  far  liable  for  predecessor's  debts,  p.  417. 
Trustee  in  hankruptcu—y^hen  creditors*  rii^t  of  action  does  not  pass 

to.    p.  458. 

COSTS. 

Statutory  damages — when  not  allowed,    p.  384. 
Vexatious  appeal — when  damages  allowed  for.    p.  227. 

COURTS. 

Clerk*s  minutes — when  sufficient,    p.  350. 
Judges — when  interchange  authorized,    p.  314. 
Rules — what  is  effect  of.    p.  140. 

when  attorneys  bound  to  take  notice  of.    p.  140. 

when  service  sufficient  under,    p.  140. 

Superior  Court — ^how  jurisdiction  conferred  under  Workmen's  Com- 
pensation Act    p.  108. 

CRIMINAL  LAW. 

Appearance — wliat  is  effect  of.    p.  d49t. 

Cocaine — ^when  evidence  insufficient  to  sustain  conviction  for  selling. 

p.  040. 
Complaint — ^what  is  remedy  where  complaint  not  sufficiently  specific. 

p.  582. 
False  pretenses — when  information  insufficient,    p.  641. 
Instruction — ^when  not  prejudicially   erroneous  in  prosecution   for 

keeping  disorderly  house,    p.  582. 
Intent — ^what  may  be  considered  in  determining,    p.  53. 
Lewdness — when  admission  of  evidence  erroneous,    p.  578. 
Rehearing — what  questions  may  be  first  raised  on.    p.  53. 
Verdict — ^when  not  set  aside,    p.  58. 
Violation  of  ordinance — when  complaint  states  single  offense,    p.  849. 

CUSTOMS  AND  USAGES. 
Delivery  of  stodc  certificates — ^what  is  effect  of  custom  as  to.    p.  396. 

DAMAGES. 

Assessment — when  motion  for,  by  jury  too  late.    p.  227. 
6reach  of  contract — what  is  measure  of  damages,    p.  445. 

when  evidence  insufficient  to  show.    p.  405. 

Breach  of  quarry  lease — when  instruction  proper  as  to  measure  of 

damages,    p.  471. 
Death — ^when  Injury  proximate  cause,    p.  304. 
Evidence—when  admissible  as  to  family  connections,    p.  543. 
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ExcesHve — when  $247J2Si  not    p.  834. 

whai  $1,500  not.    p.  182. 

when  $2,500  not  for  breach  of  quarry  lease,    p.  471. 

Injury  to  automobile — ^when  not  excessive,    p.  334. 
Liquidated — when  contract  provides  for.    p.  445. 
Remittitur — when  proper,    p.  77. 
Sates — when  not  recoverable  in  absence  of  proof,    p.  638. 

DBATH. 

Assault — when  evidence  sufficient  to  sostain  verdict  for  def^idant 

p.  234. 
Cause  of — ^when  expert's  opinion  admieftible.    p.  304. 
Proximate  cause — when  injury  is.    p.  304. 
when  non-action  not    p.  388, 

DEDICATION. 

Budding  restrictions — what  may  be  inserted  on  plat    p.  65. 

when  finding  in  suit  to  enjoin  violation  sustained,    p.  65. 

when  injunction  issued  to  restrain  violation,    p.  65^ 

Common-law — whoi  exists,    p.  65. 
Plat — ^when  sufficient   p.  65. 

DEEDS. 

See  also  Dedication. 

Building  restrictions — ^when  evidence  inadmissible  in  suit  to  enjoin 
violation,    p.  65. 

Restrictions — what  is  effect  of  deed  containing,    p.  65. 

when  binding,    p.  65. 

when  evidence  insufficient  to  show  waiver,    p.  65. 

when  findings  in  suit  to  enjoin  violation  sustained,    p.  65. 

when  injunction  issued  to  restrain  violation,    p.  65. 

when  unsuccessful  party  cannot  object  to  subsequent  injunc- 
tion order  broader  than  scope,    p.  65. 

Use  of  property — when  restriction  operates,    p.  65. 

DEPOSITIONS. 

Commissioner— when  witnesses  may  be  compelled  to  testify  before 

p.  531. 
Master  taking  proof — ^when  acts  as  examiner,    p.  531. 
Order  of  court — when  unnecessary,    p.  531. 
Scope  of  examination — when  confined  to  affirmance  of  appeal,   p.  531. 

DISMISSAL,  NONSUIT  AND  DISCONTINUANCE. 

Dismissal — how  long  right  to  dismiss  has  existed,    p.  99. 
Parties — when  allowed  as  to  one  defendant,    p.  383. 
Voluntary  nonsuit — what  is  nature  of  right  to  take.    p.  99. 

when  party  may  take.    p.  99. 

when  request  not  too  late.  p.  99. 
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DISORDERLY  HOUSE. 

Complaint— what  is  remedy  where  not  sufficiently  specific    p.  582. 

Conviction — when  sustained,    p.  582. 

Evidence — when  sufficient  to  support  judgment    p.  334. 

when  sustains  verdict  of  guilty,   p.  245. 

JnstructUm^when  not  prejudicially  erroneous,    p.  582. 

DIVORCE. 

iicftiUetV— when  dismissal  of  bill  proper,    p.  173. 
AHmoni^-what  is  proper  method  of  allowing,    p.  32. 

when  action  lies  on  decree,    p.  350. 

when  allowance  in  gross  erroneous  as  to  amount,    p.  32. 

when  allowance  of  gross  sum  proper,    p.  32. 

when  commitment  for  contempt  proper,    p.  119. 

when  decree  final,    p.  350. 

when  decree  may  be  modified,    p.  32. 

when  foreign  decree  enforceable,    p.  350. 

when  Municipal  Court  has  jurisdiction  over  action  on  decree. 

p.  350. 
Dismissal — ^when  proper,    p.  173. 

J^i^idence— when  refusal  to  allow  additional,  error,    p.  173. 
Solicitor's  fees — when  allowance  error,    p.  32. 

DRAMSHOPS. 

CivU  Damage  Ad — ^unnecessary  that  damages  accrue  prior  to  bring- 
ing of  action,    p.  182. 

what  is  effect  where  loss  of  plaintiffs  is  unequal,    p.  182. 

what  is  joint  In  several  character  of  liability  under,    p.  182. 

when  evidence  inadmissible,    p.  182. 

when  instructions  in  action  under  not  misleading,    p.  182. 

when  instructions  not  prejudicial,    p.  182. 

when  minor  children  entitled  to  recover  under,    p.  182. 

when  recovery  against  one,  bar  to  judgment  against  another. 

p.  182. 

wh6D  verdict  not  excessive,    p.  182. 

DRUGS. 

Cocaine — when  evidence  insufficient  to  sustain  conviction  for  selling, 
p.  640. 

ELECTION  OF  REMEDIES. 
PurcJiaser— when  should  be  required  to  elect    p.  638. 

ESTATES  OF  DECEDENTS. 

Award  of  execution — ^when  erroneous,    p.  388. 

Capacity  of  executor  to  sue — ^when  not  put  in  issue,    p.  154. 

Claim — when  presentation  of  necessary,    p.  154. 
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ESTOPPEL. 

Accuracy  of  reporU — when  insiuiuice  company  not  estopped  bj  laches 

from  questioning,    p.  620. 
Astignee  of  surplus  from  tax  sale — when  assignee  not  estopped  to 

question  right  of  dty  to  reimbursement    p.  563. 
Stockholders*  liabUtip — wjien  creditor  cannot  maintain  suit  on.   p.  336. 

EVIDENCE. 

Admission — ^what  is  not  a  refusal  to  admit    p.  233. 

Admission  by  attorney — when  admissible,    p.  676. 

when  client  bound  by.    p.  676. 

Agreement  to  subscribe  for  stock — when  erroneoosly  ezdoded.  pi 
640. 

Best — what  is.    p.  16. 

Breach  of  warranty — when  admissible,    p.  117^ 

when  inadmissible,    p.  117. 

Cause  of  death — when  expert's  opinion  as  to  admissiUe.    p.  304. 

Cause  of  injury — ^when  evidence  inadmissible,    p.  138. 

Clerk's  minutes — when  judicially  noticed,    p.  860. 

Conflicting — ^when  province  of  Jury  to  consider,    p.  548. 

Consideration — ^when  admissible  to  show.    p.  246. 

Contracts — when  letters  and  statem^its  admissible,    p.  898. 

Documentary — ^wh^i  time  cards  admissible,    p.  27. 

Dramshops — when  Inadmissible  under  Civil  Damage  Act    p.  182. 

Expert  witnesses — when  use  of  books  to  contradict  improper,    p.  254. 

Family  connections — ^when  inadmissible,    p.  643. 

Hypothetical  question — when  form  of,  not  ground  for  revenaL  p.  270. 

Indemnity  insurance — ^when  exclusion  of  evidence  as  to  whether  fore- 
man made  pay  roU  not  prejudicial,    p.  620. 

Inferences — when  exclusion  of  evidence  rebutting,  error,    p.  240. 

Insurance  premium — when  evidence  of  number  of  men  employed  and 
pay  rolls  inadmissible  in  action  for.    p.  620. 

Intoxication — ^when  evidence  sufficient  to  show,  on  {wirt  of  occnpanti 
of  automobile,    p.  261. 

Judicial  notice— whsit  will  not  be  noticed,    p.  48. 

when  not  taken  of  foreign  laws.    p.  818. 

when  not  taken  of  ordinance,    pp.  48,  390. 

when  presumed  to  have  been  taken  of  ordinance,    p.  682. 

Memoranda — ^when  truth  of  facts  in,  question  for  jury.    p.  620. 

Notice  to  produce — ^when  not  essential,    p.  513. 

Ordinance — when  competent  in  action  for  violating,    p.  41. 

when  inadmissible,    p.  240. 

Parol — when  admissible  as  to  collateral  agreement,    p.  331. 

when  admissible  to  show  relation  of  parties  to  eadi  other. 

p.  290. 

when  inadmissible  to  show  meaning  of  technical  toms.    p.  297. 

when  inadmissible  to  vary  contract    p.  240. 
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Parol  warranti^ — ^when  erldeiice  of  inadmiBslble.    p.  638. 

PiUt  transaetUms — ^when  eTidence  of  inadmissible,  p.  240. 

Paten  tickets — when  prima  fade  evidence,    p.  98. 

Preponderance — when  instmction  as  to  nnmber  of  witnesses  erro- 
neous,   p.  146. 

Presumptions — ^when  do  not  arise  in  action  for  violation  of  vehicle 
ordinance,    p.  41. 

Prima  facie  case — ^what  constitutes,   p.  415. 

Questions — when  dot  objectionable  as  calling  for  conclusions,    p.  620. 

Sufficiencu — when  evidence  of  present  condition  insufficient  to  show 
previous  condition,    p.  28. 

Telegrams — when  authentication  of  original  sufficient    p.  410. 

when  message  received  in  answer  to  another  ttiegram  pre- 
sumed genuine;    p.  410. 

when  signing  of  a  question  of  fact.    p.  410. 

Telephone  conversation— when  admissible,    pp.  107,  624. 

Testimonu — when  may  be  disregarded,    p.  57. 

Time  cards — ^when  admissible,    p.  27. 

Transactions  inter  alia — when  inadmissible,    p.  440. 

Undisputed  questions — when  evidence  corroborating  properly  ex- 
cluded,   p.  20. 

Varying  toritten  contract — ^when  statement  of  claim  erroneously 
stricken  as.   p.  55. 

EXECUTION. 

Capias  ad  satisfaciendum — ^how  question  of  malice  determined,  p.  206. 

when  release  in  trover  proper,    p.  206. 

when  verdict  cannot  supply  malice,    p.  206. 

Invalid  judgment  record — ^when  title  not  quieted,    p.  484. 
Malice — ^how  determined,    p.  206. 

when  res  adjudlcata.    p.  206. 

when  verdict  cannot  supply,    p.  206. 

FALSE  PRETENSES. 

Jnformation^when  insufficient,    p.  641. 

when  sufficiently  describes  offense,    p.  53. 

Verdict — when  not  set  aside,    p.  53. 

FEES. 

i4e#oni«|fa'-^when  allowance  on  interpleader  erroneous,    p.  18. 

FIRES. 

Evidence — ^when  exclusion  erroneous,    p.  240. 
Ordinance— when  inadmissible  in  action  for  death  of  child  by  burn- 
ing,   p.  240. 
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forcible  entry  and  detainer. 

Attempt  to  recover  personalty — ^wlien  disregarded,    p.  3691 
EquUahle  defense — ^when  not  considered,    p.  846. 
Landlord's  tUle^v/hexi  defendant  cannot  impugn,   p.  868s> 
Pattlea— who  are  not  necessary,    p.  848. 

FRAUD. 

BOI— when  sufficiently  alleges,    p.  587. 

^gtil^y— when  has  Jurisdiction  on  ground  of.   p.  587. 

Evidence — ^how  must  be  proved,    p.  524. 

when  insufficient  to  establish,    p.  524. 

when  sufficient  to  show.    p.  483. 

Laches — ^when  not  a  defense,    p.  438. 

Limitation  of  actions — when  statute  begins  to  run  against  action 

based  on  fraud,    p.  483. 
Presumed — ^when  not    p.  524. 

Statement  of  claim — ^when  erroneously  stricken,    p.  56. 
Verdict — ^when  set  aside,   p.  172. 

FRAUDS,  STATUTE  OF. 

Building  restrictions^-vrhea  statute  inapplicable  to.    p.  66. 
Part  performance — when  ineffective,    p.  843. 
Pleading — ^when  statute  must  be  pleaded,    p.  97. 
Telegrams — when  written  contract  may  be  made  by.    p.  410. 
Written  instruments — ^when  statutes  inapplicable  to.    p.  524. 

FRAUDULENT  CONVEYANCES. 

Validity—when  valid  inter  partes,    p.  213. 
Voidahle-^when.    p.  218. 

ft 

OlFTS. 
Parent  and  cAikI— when  presumed,    p.  314. 

GUARANTY. 

Accepfanoe— when  notice  of  unnecessary,    p.  448. 
Action  on — what  facts  must  be  specially  pleaded,    p.  443. 
Admission  hy  guarantor — ^what  is  effect  of.    p.  448. 
Commencement  of  liahiUty — when  guarantor  not  entitled  to  notice  of. 

p.  448. 
Consideration — when  shown,    p.  856. 
Continuing — when.    p.  448. 
Default  of  principal — when  failure  to  give  notice  of,  available  as 

defense,    p.  443. 
Execution  before  delivery  of  goods — when  binding  notwithstanding. 

p.  410. 
Ouarantor-^when  charged  with  knowledge,    p.  44a 
when  estopped,    p.  448. 
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IAaJ>(lUy  under — what  is  extent  of.    p.  448. 

Lkniiation  of  actions — ^when  action  barred,    p.  443. 

Name  of  creditor — when  change  of,  not  a  release,    p.  448. 

when  stipulation  permitting  change  of,  deemed  incorporated 

in  guaranty,    p.  448. 
Principal  and  guarantor — when  recovery  may  be  liad  against,  in 

separate  actions,    p.  410. 

HOSPITALS. 
Death — ^when  nonaction  not  proximate  cause  of.    p.  388. 

HUSBAND  AND  WIPE. 

Cohabitation — when  antenuptial  agreement  not  to  cohabit  void.   p.  4. 
Separation  agreement — when  instruction  as  to  validity  of,  erroneous, 
p.  67. 

IMPOL  NDING  PROPERTY. 
Order— when  sufficient,   p.  1. 

INDBBINITY. 
Notice  of  accident — ^what  is  effect  of  failure  to  give.    p.  76. 
what  is  purpose  of  provision  as  to.    p.  75. 

INDICTMENT  AND   INFORMATION. 

FaUe  pretenses — ^when  insufficient,   p.  641. 

Implied  allegation — when  sufficient,    p,  53. 

Language  of  statute — ^when  use  of  not  essential,    p.  63. 

Mode  of  commission  of  offense — ^when  sufficiently  described,    p.  63. 

Ob/eefion— when  may  be  raised  on  petition  for  rehearing,   p.  63. 

Requisites — when  sufficient    p.  63. 

INFANTS. 
Disaffirmance  of  contract — when  in  reasonable  time.    p.  266. 

INJUNCTION. 

Action  of  law — when  equity  will  enjoin,    p.  587. 

Bill — when  question  of  dismissal  of  bill  not  reviewed,    p.  400. 

Bond — when  not  essential,    p.  336. 

Building  restrictions — when  evidence  inadmissible  in  suit  to  enjoin. 

p.  65. 
Demurrer — when  necessary,    p.  65. 
Dissolution — when  appeal  does  not  lie.    p.  611. 

when  order  not  final  authorizing  appeal,    p.  511. 

Enforcement  of  contract — when  not  restrained,    p.  313. 

Finding — ^when  sustained  by  evidence,    p.  66. 

Mandamus — how  distinguished  from.    p.  301. 

when  injunctional  order  not  to  be  included  in.    p.  801. 
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Preliminaru — ^when  will  issue  to  prevent  disposal  of  usurioos  notes. 

p.  611. 
Suggestion  of  damages — wtien  essential  on  dissolntioii.    p.  400. 

when  evidence  insnfficient  to  sliow  filing  of.    p.  400. 

Trial  of  action — when  postponement  pending  trial  of  injonction  salt 

properly  denied,    p.  346. 
UmucceMful   partg — ^when  cannot  complain  of  snbeeqpieDt  order 

broader  in  scope,    p.  66. 

INSTRUCTIONS. 

Burden  of  proof — ^when  improper,    p.  317. 

Carriers — when  erroneous,    p.  264. 

Cautionaru—when  Improper  as  to  credibility  of  witnesses,    p.  620. 

CivU  Damage  Act — when  not  misleading,    p.  182. 

Contributory  negligence^-wh&i  proper,    p.  261. 

Credibility  of  tcitnesaea — when  erroneous,    p.  57. 

when  refusal  of  not  erroneous,    p.  620. 

Facts — ^when  improper  on.    p.  216. 

Interest — when  not  erroneous  as  to  recovery  of  on  pr^nlums.    p.  620. 

Master  and  servant — ^when  properly  refused  as  misleading,    p.  142. 

Number  of  witnesses — ^when  not  erroneous,    p.  146. 

'Negligence — when  erroneous  as  ignoring  that  of  plaintiff,    p.  466. 

PlaintifTs  evidence^whea  defendant  may  request  instruction  on. 

p.  643. 

when  right  to  instruction  on  waived,    p.  643. 

Frovince  of  jury — ^when  erroneous  as  invading,    p.  144. 

Quarry  lease — when  properly  refused  as  to  measure  of  damages  for 

breach,    p.  471. 
Railroads — when  properly  refused  as  to  admission  of  own^sliip. 

p.  643. 
Request — ^when  properly  refused  as  covered,    p.  620. 
Separation  agreement — when  erroneous  as  to  validity  of.    p.  57. 
Singling  out  facts — ^wfaen  improper,    p.  216. 
Street  railroads — when  erroneous,    p.  144. 

when  properly  refused,    p.  627. 

Theory  of  cause — when  omission  of  reference  to,  improper,    p.  216. 
Weight  and  effect  of  evidence — when  improper,    p.  216, 

INSURANCE.      , 

Accidental  death — ^what  constitutes,    p.  136. 

what  term  implies,    p.  136. 

when  death  from  overdose  of  morphine  is.    p.  185. 

when  death  from  overdose  of  morphine  is  by  external,  Ticrtent 

and  accidental  means,    p.  136. 

when  evidence  insufficient  to  i^ow.    p.  42L 

when  evidence  sufltolent  to  show.   p.  186. 
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Accuracy  of  reports — when  insurer  not  estopped  by  laches  from  ques- 
tioning,   p.  620. 

Action — ^when  not  prematurely  brought,    p.  601. 

Beneficiary — when  evidence  admissible  as  to  change  of.    p.  2. 

; when  evidence  sufficient  to  show  waiver  of  by-law  as  to  cliange. 

p.  2. 

when  provision  as  to  change  of,  waivable,    p.  2. 

Burden  of  proof — when  refusal  of  instruction  not  preJudiciaL    p.  620. 

By-latci — when  part  of  contract,    p.  185. 

Cause  of  death — when  evidence  insufficient  as  to.    p.  421. 

when  medical  testimony  as  to  not  discredited,    p.  421. 

Champerty  and  maintenance— when  indenmity  policy  not  invalid, 
p.  620. 

Indemnity — ^when  evidence  of  number  of  men  employed  and  pay  rolls 
inadmissible  in  action  for  premium,    p.  620. 

when  exclusion  of  evidence  as  to  whether  pay  roll  was  made 

by  foreman  not  prejudicial,    p.  620. 

when  interest  recoverable  on  premiums,    p.  620. 

when  policy  not  invalid  as  champertous.    p.  620. 

Insurable  interest — when  beneficiary  without,  not  entitled  to  premiums, 
p.  292. 

when  lack  of,  avoids  life  policy,    p.  202. 

when  lack  of,  not  cured,    p.  292. 

when  lack  of,  not  cured  by  notice  of  agent    p.  292. 

when  moral  claim  insufficient  to  constitute,    p.  292. 

when  statement  in  application  insufficient  to  create,    p.  292. 

Intoxication — when  evidence  shows,  as  cause  of  death,    p.  270. 

Medical  testimony — when  not  discredited  by  testimony  of  plain tiflC 
p.  421. 

Misrepresentations — ^when  false  statemait  as  to  name  invalidates 
policy,    p.  237. 

when  false  statements  as  to  relationship  of  beneficiary  in- 
validates,   p.  287. 

Morphine — when  stipulation  admitting  death  from  overdose  of,  pre- 
cludes recovery,    p.  185. 

Notice  of  accident — ^what  is  effect  of  failure  to  give.    p.  75. 

what  is  purpose  of  provision  as  to.    p.  75. 

Payment  of  dues — when  evidence  insufficient  to  show.    p.  50L 

Policy — how  construed  in  case  of  death,    p.  421. 

Premiums — ^when  evidence  insufficient  to  sustain  verdict  in  acti<m 

to  recover,    p.  267. 

when  interest  recoverable,    p.  620. 

when  refusal  of  instruction  in  action  to  recover  not  preJodidaL 

p.  620. 
when  tender  of  return  not  essentiaL   p.  287. 
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Proof  of  death — ^what  is  effect  of  failure  to  f arnish.   p.  421. 

when  delay  in  sliding  blank  form  not  a  waiver,    p.  421. 

when  insurer  not  estopped  to  assert  failure  to  fumislL    p.  421. 

when  mailing  not  a  compliance  with  by-laws.    p.  421. 

Reitutatement — when  evidence  of  application  for,  competent,    p.  501. 
Statement  of  premiums — when  not  an  account  stated,    p.  620. 
Suspension — ^when  beneficiary  not  estopped  to  attack  validity,   p.  SOL 
Total  disabiUty—^hat  constitutes  under  accident  policy,    p.  GOL 

INTEREST. 

Breach  of  contract — ^how  to  be  computed  on«    p.  572. 

Computation — ^when  error  exists  in.    p.  572. 

Insurance  premiums — when  instruction  as  to  recovery  of  on«  erro- 
neous, p.  020. 

when  instruction  as  to  recovery  of  statutory  interest  not  erro- 
neous, p.  020. 

when  recoverable,    p.  620. 

INTERPLEADER. 
Attom€y*s  fees — when  allowance  erroneous,  p.  18. 

INTOXICATING  LIQUORS. 

See  Dbamshops. 
License — when  no  right  of  action  for  breach  of  contract  to  assign, 
p.  20. 

JOINT  TENANCY. 
Possession  by  one  tenant — when  possession  by  other,    p.  285. 

JUDGES. 
Interchange^yvhea  authorized,   p.  314. 

JUDGMENT. 

Abbreviations — when  not  invalidated  by,  in  minutes,    p.  484. 
Ad  damnum — ^when  in  excess  of  not  availabla    p.  432. 
Clerk's  minutes — when  sufficient,    p.  350. 
Confession — when  counter-affidavits  inadmissibla    p.  285. 

when  granting  of  leave  to  defend  after,  a  matter  of  discretion. 

p.  299. 

when  laches  ground  for  refusal  to  open.    p.  285. 

Default — what  necessary  before  entry  of.    p.  92. 

when  entry  by  Improper,    p.  318. 

when  erroneously  entered,    p.  92. 

when  properly  entered  nunc  pro  tunc.   p.  850L 

Entry^-what  constitutes,    p.  181. 

Equity^yrhen  title  not  quieted  .as  against  judgment    p.  484. 

Error  as  to  one  party—when  immaterial  as  to  the  other,    p.  543. 
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Former  recovery — ^when  recovery  against  one  liquor  seller  bar  to 

Judgment  against  another  under  Civil  Damage  Act    p.  182. 
Minute% — when  abbreviations  do  not  invalidate,    p.  484. 
Motion  to  vacate — when  addressed  to  discretion  of  court    p.  286. 
when  refusal  erroneous,     p.  242. 

Municipal  Court — how  evidenced,    p.  181. 

when  without  Jurisdiction  to  vacate,    p.  170. 

Partition— when  motion  to  vacate  decree  of  distribution  in  time. 

p.  27a 
Payment — ^when  not  presumed,    p.  278. 
Record — when  insufficiency  of,  does  not  affect  validity  of  Judgment. 

p.  484. 

Rendition — what  constitutes,    p.  181. 

Res  adjudicata — ^when  question  of  malice  is.    p.  206. 

Set  aside^whea  affidavit  insufficient,    p.  170. 

WrU  of  error  coram  nobis — ^when  motion  in  nature  of  unavailable, 
p.  140. 

LANDLORD  AND  TENANT. 

Alteration  of  lease — ^when  evidence  insufficient  to  show.    p.  299. 
Assignee  of  lease — when  takes  subject  to  obligations  of  assignor, 
p.  471. 

Assignment  to  third  person — when  lessee  not  released  by.    p.  299. 
Cancellation  of  lease — when  failure  to  make  change  is  not  ground 

for.    p.  285. 
Distrained  property — when  demand  unnecessary,    p.  880. 

when  evidence  admissible  in  action  to  recover,    p.  380. 

when  landlord  not  misled  as  to  ownership,    p.  380. 

when  title  shown  to  be  in  third  person,    p.  380. 

Lease — when  commencement  of  action  for  rent  is  election  to  renew. 

p.  413. 
when  consideration  exists  for  extension  by  failure  of  tenant 

to  give  notice,    p.  413. 

when  not  accepted,    p.  343. 

when  not  accepted  within  reasonable  time.    p.  343. 

when  not  tentative,    p.  285. 

when  provision  for  extension  by  lessor  not  a  covenant    p.  413. 

when  tenant  bound  by  provision  for  extension  of  term.    p.  413. 

when  unsigned,  not  binding,    p.  343. 

Mine  leases,  see  Mines  and  Minebaus. 

Occupancy — what  constitutes,    p.  391. 

Offer  to  lease — ^when  transaction  is.    p.  343. 

Rent — when  evidence  insufficient  to  support  claim  for.    p.  295. 

when  lessee  liable  for  upon  abandonment  of  premises,    p.  413. 

when  tenant  not  released  by  note  given  by  cotenant    p.  285. 
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Tenan&y  from  year  to  year— when  created  by  holding  orer.    p.  435. 

when  implied,    p.  435. 

when  lessor  deemed  to  have  elected  to  treat  occupancy  as. 

p.  485. 
UnsuUabUUy  of  latul— when  lessee  estopped  to  set  up.    p.  471. 
Void  lecwe— what  is  status  of  tenant  holding  oyer  under,    p.  343. 

when  tenant  liable  for  use  and  occupation,    p.  381. 

LEWDNESS. 
iSfiTidence— when  admission  erroneoua    p.  678. 

LICENSES. 
Nature^^hat  is.    p.  41* 
Ordinance— what  is  effect  of.   p.  41. 

LIMITATION  OP  ACTIONS. 
Fraud — ^when  statute  begins  to  run  against  action  based  on.    p.  433. 
(htaratUy — ^when  action  on  barred,    p.  443* 

MANDAMUS. 

IniunoHon — how  distinguished  from.    p.  301. 
Injundional  order^-when  not  to  be  included  in.    p.  301. 
Order— when  objectionable  as  including  injunctional  order,    p.  301. 
Petition — ^what  must  aver.    p.  48. 

when  properly  denied,    p.  307. 

PubUo  office — what  petition  for  reinstatement  must  show.    p.  48w 

when  averment  as  to  necessary,    p.  48. 

— —  when  petition  for  reinstatement  insufficient    p.  48. 

—  when  petition  insufficient  to  show  unwarranted  discharge^  p.  48. 

MARRIAGE. 

Agreement  to  marry — how  distinguished  from.    p.  4. 

Cohabitation — when  antenuptial  agreement  not  to  cohabit  void.  p.  4. 

Refusal  to  cohabit — when  does  not  avoid,   p.  4. 

MASTER  AND  SERVANT. 

Action  for  wages — ^when  evidence  inadmissible,    p.  2fk 

Appliances — what  constitute,    p.  559. 

Assumption  of  risk — sufficiency  of  evidence  as  to,  by  telephone  line- 
man,  p.  560. 

when  doctrine  inapplicable  to  injury  from  defective  derrick. 

p.  142. 

Came  of  injury — ^when  evidence  inadmissible,    p.  138. 

Compensation  far  continued  «erv<ce9'— when  presumed  to  be  same  as 
formerly,    p.  468. 

Contract  of  employment — ^when  construed  as  for  a  definite  period, 
p.  4ia 

when  not  terminable  at  wUL    p.  41& 

when  terms  indicate  employment  for  definite  period,    p.  418. 

when  valid,    p.  418. 
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Contrihutorv   negligence-^vrhea   servant   repairing    telephone    line 

gailty  of.    p.  559. 
when  verdict  finding  plaintiff  gailty  of,  not  against  evidence. 

p.  635. 

Defective  appliance — when  evidence  as  to  inadmissible,    p.  142. 
what  necessary  to  sustain  reoovwy.    p.  560. 

Defective  telephone  pole — sofilciency  of  evidence  as  to  knowledge  by 

employee,   p.  559. 
Discharge — when  defense  to  action  for  wages,    p.  887. 

Emptovment — ^when  evidence  fiiils  to  show  noncompliance  with  con- 
tract by  employee,    p.  97. 

Existence  of  relation — sufficiency  of  evidence  as  to.    p.  197. 
when  question  for  jury.    p.  197. 

Explosiof^^whait  degree  of  care  required  to  guard  against    p.  385. 

FaU  from  uncovered  floor  joists — ^when  Judgment  for  defendant  sus- 
tained,   p.  377. 

FeUoW'Servant  relationr-when  question  for  Jury.    p.  188. 

Orain  dust — ^what  degree  of  care  required  to  guard  against  explosion 
of.    p.  885. 

Independent  contractor— what  is  Immaterial  in  construing,    p.  174. 
when  servant  not    p.  174. 

Inspection — when  not  required  on  part  of  employee,    p.  142. 

Instructions — ^when  properly  refused  as  misleading,    p.  142. 

New  contract — when  employee  presumed  to  have  ass^ited  to.    p.  468. 

Safe  place— what  degree  of  care  required,    p.  385. 

when  care  exercised  to  provide,  question  for  Jury.    p.  885. 

Structural  Act — ^when  inappMcable.    p.  877. 

Telephone  <ine— when  servant  rqwiiring  assumes  risk.    p.  669. 
Telephone  lineman — ^when  duty  to  make  inspection,    p.  559. 

Terms  of  employment — ^when  evidence  insnfllcient  to  show  assoit  by 

employee  to  change  in.    p.  468. 
Wages — when  declaration  in  action  on  demunabla    p.  24. 

when  evidence  insufllclent  to  support  Judgment  for.    p.  887. 

Workmen^s  oom/pensation,  see  Wobkmen's  CoMPEirsATioif. 

MEGHANIOS*  LIBNS. 

Joint  HaMUty— when  evidence  insufficient  to  establish,    p.  554. 

Premature  suit — what  is  effect  of.    p.  40. 

Proceedings  to  enforce — when  premature,    p.  40. 

Statement  of  claim — when  does  not  warrant  Joint  Judgment    p.  554. 

Subcontractor — when  act  inapplicable  to.    p^  297. 

when  Judgment  for  erroneous^    p.  554. 

when  verified  statement  by  unnecessary,    p.  297. 
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MINES  AND  minerals. 

Breach  of  lease — ^when  damages  not  excessive,    p.  471. 

when  instruction  as  to  measure  of  damages  proper,    p.  47L 

wlien  instruction  as  to  measure  of  damages  properly  refused. 

p.  471. 

Inability  to  work  at  profit — ^when  lessee  not  released,    p.  471. 

Lease — ^when  lessee  estopped  to  set  up  unsuitability  of  land  for  pur- 
pose for  which  leased,    p.  471. 

Quarries — ^how  lease  construed,    p.  471. 

when  covenant  to  work  implied,    p.  471. 

when  right  to  use  land  for  other  purposes  not  excuse  for  failure 

to  work.    p.  471. 

MORTGAGES. 

Cancellation — ^when  may  be  had.   p.  17. 

when  refused,    p.  624. 

Mortgagee  of  part  of  property — wh^i  not  bound  by  agreement  with 

other  mortgagees,    p.  85. 
Partition — when  decree  of  sale  should  state  amount  due  under 

mortgage  lien.    p.  278. 
— —  when  procedure  proper  on  sale  where  mortgagee  fails  to  prove 

amount  due.    p.  27& 
Payment — when  not  presumed,   p.  278. 
Usury — when  evidence  insufficient  to  establish,    p.  637. 

MOTIONS. 
Impounding  property— -svhen  order  sufficient    p.  1. 

MUNICIPAL  COURT  OF  CHICAGO. 

Afftdavit^^when  amended  or  additional  necessary,    p.  97. 
Affidavit  of  defense—when  properly  stricken,    p.  350. 
Affidavit  of  fneH<«— what  is  effect  of.    p.  154. 

what  is  nature  of.    pp.  86,  07. 

when  properly  stricken,    p.  227. 

Appeal — when  does  not  lie.    p.  120. 

what  is  effect  of  statute  as  to.    p.  120. 

Appearance — what  is  effect  of.    p.  154. 

BUI  of  exceptions — ^when  extension  not  in  apt  time,    p.  375. 

when  insufficient,    p.  376. 

Default  judgment — when  may  be  set  aside,    p.  170. 

Dismissal  of  action — when  motion  for,  properly  refused,    p.  676. 

/>ft?orce— when  has  jurisdiction  over  action  on  alimony  decree,  p.  350. 

Evidence— how  far  limited  by  claim  made.    p.  117. 

Fourth  class  action— when  action  for  trial  of  right  to  property  la. 

p.  375. 
when  Judgment  not  appealable,    p.  375. 
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Judgment — ^how  evidenced,    p.  181. 

what  is  nature  of  proceeding  to  vacate,    p.  170. 

when  court  without  Jurisdiction  to  vacate,    p.  170. 

when  not  appealable,  p.  875. 

wh^i  refusal  to  vacate  erroneous,    p.  242. 

Judicial  notice — when  taking  of,  presumed  as  to  ordinance,  p.  582. 
Motion  to  strike — when  failure  to  make  immaterial,    p.  448. 
Ordinances — when  presumed  that  court  correctly  stated  provisions 

of.    p.  582. 
Pleading — ^what  is  extent  of  abolition  of  formalities,    p.  117. 
Practice — what  included  In  term.    p.  570. 

what  is  nature  of.    p.  120. 

Propositions  of  law  and  fact — when  properly  refused,    p.  580. 
Rules — how  brought  up  on  certificate  of  clerk,    p.  448. 

what  is  power  of  Judges  as  to  making,    p.  576. 

when  not  Judicially  noticed,    p.  154. 

Statement  of  claim — when  does  not  warrant  Judgment    p.  554. 

when  erroneously  stricken  from  files,    p.  55. 

when  name  given  cause  of  action  immaterial,    p.  03. 

Statement  of  facts — when  insufficient    p.  465. 

when  stricken,    p.  465. 

Transfer  to  supreme  court — when  not  permitted,    p.  120. 
Variance — when  material,    p.  25. 

NEGLIGENCE. 

Accident — when  evidence  Insufficient  to  show.    p.  261. 

Action  of  tort — when  lies  against  carrier  for  failure  to  furnish 

suitable  car  for  third  person,    p.  187. 
Contributory — ^when  failure  to  discover  poison  in  fodder  is  for  Jury. 

p.  187. 

when  instructions  as  to  proper,    p.  261. 

when  negligence  of  guest  riding  in  automobile  with  intoxicated 

persons  question  for  Jury.    p.  261. 

when  question  for  court  p.  58. 

when  question  for  Jury  or  court    p.  527. 

whether  risking  life  to  save  another  constitutes,    p.  221. 

Fires — when  ordiance  Inadmissible  in  action  for  4eath  of  child  by 

burning,    p.  240. 
Imputed — when  negligence  of  driver  not  imputed  to  guest,    p.  261. 
Instruction — when   erroneous   as   ignoring   negligence   of   plaintiff. 

p.  466. 
Ownership — ^when  evidence  admissible  to  refute,    p.  138. 

when  evidence  sufficient  to  show  prima  facie,    p.  133. 

Runaway  horse — when  prima  facie  case  established,    p.  221. 

Use  to  which  property  may  he  put — duty  of  carrier  to  anticipate. 

p.  187. 
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ne60tlable  instrumbnts. 

CoUaieral  agreement — when  eyidence  of  Inadmissible,    p.  311. 

Common  counts — admissibility  ot  note  under,    p.  440. 

Draft — when  admission  in  evidence  not  affected  by  feilnre  to  set 

out  in  declaration,    p.  513. 
Evidence — when  inadmissible  as  to  actions  betweoi  maker  and  payee. 

p.  440. 

when  snificient  to  sustain  Judgm^it    p.  579. 

Failure  of  consideration — ^when  may  be  shown  under  general  issDe. 

p.  440. 
Indorsee — when  may  sue  in  own  name.    p.  811. 
Innocent  purchaser — ^when  bank  not    p.  GO. 
NegotiabilUu — ^when  reference  to  collateral  agreement  does  not  affect 

p.  311. 
Notes — ^when  preliminary  injunction  issued  to  restrain  disposal,    p. 

611. 
Ownership  of  note — sufficiency  of  evidence  to  establish,    p.  496. 
Protest — when  evidence  of  service  of  by  mail  sufficient,    p.  518. 
Purchase  in  good  faith — what  makes  prima  facie  case.    p.  GO. 

what  must  be  shown  to  disprove,    p.  GO. 

I7«urv— when  bill  sufficiently  alleges,  p.  Gil. 
Variance — what  does  not  constitute,  p.  440. 
Want  of  coiMidero^ioti^— when  equity  will  grant  relief  against  p.  GIL 

NEW  TRIAL. 

Denial  of  motion — when  assignment  of  error  on  insufficient    p.  6w 
Newly 'discovered  evidence — when  property  denied,    p.  108. 

NOVATION. 

Assent — ^Hien  evidence  insufficient  to  show.    p.  249. 
Requisites — ^what  are.    p.  249. 

ORDERS. 
Impounding  property^^when  sufficient    p.  1. 

PARENT  AND  CHILD. 
Gift — when  presumed,    p.  814. 

PARTIES. 

Beneficiary  to  contract — ^when  may  sue.    p.  898. 
Change  o/— what  does  not  constitute,    p.  117. 
Necessary — when  bill  demurrable  for  want  of.    p.  005. 
Substitution—when  unauthorized,    p.  4G8. 

PARTITION. 

Amount  due  on  incumbrance — ^when  proof  of  properly  ordered,   p  278. 
Claim  against  property— when  payment  for  to  be  provided  in  decree, 
p.  27a 
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Decree  of  dUtrihution — ^when  motion  to  vacate  in  time.    p.  278. 
Decree  of  Bale — ^when  should  state  amount  doe  under  mortgage  lien. 

p.  27a 
Judgment  credUof^^whea  without  title,    t^.  278. 
Mortgage — what  procedure  proper  on  failure  to  prove  amount  due. 

p.  278. 

PAWNBROKERS. 

Paum  ticket — ^what  is  effect  of  restriction  of  liaWity  printed  on. 
p.  88. 

when  prima  facie  evidence,    p.  98. 

Tender— when  effect  of  cannot  be  avoided,    p.  93. 

PAYMENTS. 
Evidence—^heu  inadmissible  to  show  payment  to  another,    p.  439. 

PENALTY. 
Contract — when  provides  for  liquidated  damages,    p.  445. 

PLATS. 
See  Dedication. 

BuUding  restrictid^^^whetk  evidence  insufficient  to  show  waiver, 
p.  66. 

PLEADING. 

Actual  knowledge — what  is  not  an  allegation  of.    p.  60S. 
Additional — when  necessary,    p.  97. 
Affidavit  of  defense—when  insufficient    p.  448. 
Affidavit  of  merits — ^when  necessary,    p.  513. 
Allegations  not  denied — ^when  admitted,    p.  471. 

when  evidence  unnecessary  to  support,    p.  471. 

Amendment — ^when  allowance  of  discretionary,    p.  448. 

when  necessary,    p.  97. 

when  properly  allowed  after  verdict    p.  518. 

Assignment  of  wages — when  declaration  d^nurrable.    p.  24. 
Evidence — when  competency  of,  not  affected  by  failure  to  set  out  in 

declaration,    p.  513. 
Foreign  loto-^when  demurrer  admits  provisions  of.    p.  458. 
Foreign  words — ^when  use  of  immaterial,    p.  417. 
General  issue — wh^i  failure  of  consideration  may  be  shown  under. 

p.  440. 

when  need  not  be  signed,    p.  92. 

Guaranty — what  facts  must  be  specially  pleaded,    p.  443. 
Motion  to  strike — when  failure  to  make  immaterial,    p.  448. 
Municipal  Court— whBt  is  extent  of  aboliticm  of  formalitiea.  p.  117. 
Negotiable  instruments — admissibility  under  common  counts,    p.  440. 
Notice  of  infurp — when  city  cannot  waive  by  pleading,    p.  86. 
Statute  of  frauds — ^when  must  be  pleaded,    p.  97. 


672  Appellate  Courts  of  Illinois. 

• 

strictly  construed — when.    p.  448. 

Variance — necessity  that  objection  be  spedflc    p.  440. 

necessity  tliat  objection  should  be  raised  below,    p.  440. 

what  does  not  constitute  in  action  on  note.    p.  440. 

when  exists  between  allegation  of  breach  of  warranty  and  proof. 

p.  638. 

when  exists  between  allegations  of  recission  and  proof,    p.  638. 

when  materiaL    p.  25. 

when  waived,    p.  197. 

PLEDGES. 

Conversion — ^when  refusal  to  return  pledged  property  conatltutes. 

p.  03. 
Paum  ticket — ^what  is  effect  of  restriction  of  liability  printed  on. 

p.  93. 

when  prima  facie  evidence,    p.  93. 

.   Tender — what  is  effect  of.    p.  93. 
when  effect  of  cannot  be  avoided,    p.  93. 

PRACTICE. 
Impounding  property— when  order  sufficient,    p.  1. 

PRINCIPAL  AND  AGENT. 
Existence  of  relation — ^when  evidence  sufficient  to  show.    p.  433. 

PRODUCTION  OP  BOOKS  AND  PAPERS. 
Notice — ^when  not  essential,    p.  513. 

PROHIBITION. 

CivU  Service  Commission — when  issue  p  gainst  member  of,  unauthor- 
ised,   p.  255. 
Writ— when  will  lie.    p.  255. 
when  will  not  lie.    p.  255. 

QUIETING  TITLE. 

Execution  sale — ^when  title  not  quieted  because  of  invalid  Judgment 

record,    p.  484. 
Failure  to  do  equity — when  relief  refused,    p.  484. 
Judgment — when  relief  against  payment  of,  denied,    p.  484. 
Tender  of  equity — when  essential  in  bilL    p.  484. 

RAILROADS. 

Assault — when  evidence  sustains  verdict  for  defendant,    p.  234. 
Negligent  operation — when  Judgment  for  defendant  sustained,    p.  543. 
Ownership  and  control  of  train — when  instruction  as  to  admission, 
properly  refused,    p.  543. 
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RECORDS. 

Clerk^s  minutet — when  judicially  noticed,    p.  350. 
when  suffldent.    p.  350. 

REPLEVIN. 

Demand — when  unnecessary,    p.  380. 

Distrained  propertu — ^when  evidence  admissible  in  action  to  recover. 

p.  380. 
Judgment — wlien  sustained,    p.  379. 

RULES  OF  COURT. 
See  Courts. 

SALES. 

Breach  of  warranty — when  evidence  admissible,    p.  117. 

when  evidence  inadmissible,    p.  117. 

when  evidence  sufficient  to  show  acceptance,    p.  638. 

when  no  recovery  in  action  for.    p.  117. 

when  question  for  jury.    p.  117. 

when  variance  exists  between  allegations  of,  and  proof,    p.  638. 

Caveat  emptor — when  rule  of,  inapplicable  In  action  against  third 

person,    p.  187. 
Conformity  to  requirements — when  question  for  jury.    p.  38. 
Damages — when  not  recoverable  in  absence  of  proof,    p.  638. 
Delay  in  delivery — when  not  a  defense,    p.  233. 
Evidence — when  sufficient  to  support  verdict,    pp.  243,  417. 
Purchaser — when  should  be  required  to  elect  as  to  remedy,    p.  638. 
Quality — when  misrepresentation  as  to,  not  a  defense,    p.  233. 
Rescission — when  variance  exists  between  allegation  and  proof,    p. 

638. 
Storing  and  insuring  undelivered  goods — when  no  recovery  permitted 

for.    p.  576. 
Superior  quality — ^when  not  variant  from  contract  requirements,    p. 

38. 
Warranty — what  is  extent  of,  where >automobile  sold.    p.  117. 
what  Is  not.    p.  117. 

when  affidavit  setting  up  properly  stricken,    p.  227. 

when  evidence  of  parol,  inadmissible,    p.  638. 

when  evidence  sufficient  to  show  breach  of.    p.  290. 

when  implied  as  to  suitability  of  goods,    p.  290. 

when  incorporation  of  in  written  contract  essential,    p.  227. 

SERVICE. 
Rules  of  court — when  sufficient  under,    p.  140. 

STATUTES. 
Foreign — when  remedy  under  not  enforceable,    p.  458. 
Judicial  notice — when  not  taken  of  foreign,    p.  318. 
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yew  statute — ^when  prevails  over  old.  p.  307. 
Partial  invaliditu — ^what  is  effect  of.  p.  336. 
Repeal  hy  implication — when  statute  imposing  penalty  is  repealed. 

p.  307. 
Revision — ^when  operates  as  repeal,    p.  510. 

STREET  RAILROADS. 

Contributory  negligence — ^when  question  for  Jury.    p.  527. 

when  shown,    p.  306. 

Crossing  trocXc— degree  of  care  required  where  vision  obscured,  p.  306l 
Crossings — what  constitutes  negligence  at    p.  146. 

what  may  be  relied  on  in  operation  of  car  at    p.  146w 

Due  care — ^who  has  burden  of  showing,  on  injury  at  crossing,    p.  306. 

Instructions — ^when  erroneous,    pp.  144,  254. 

Motorman — what  is  duty.    p.  144. 

Negligence^whem  instruction  properly  refused,    p.  627. 

SUPREME  COURT. 

Denial  of  certiorari — what  is  effect  of.   p.  6. 

Workmen*s  oompensationr^-how  Jurisdiction  conferred,    pi  106. 

TAXATION. 

Act  of  1898— how  construed,    p.  510. 

how  far  provides  new  syst^n  for  assessment  of  property,  p.  307. 

what  is  effect  upon  prior  acts.    p.  510. 

what  portions  of  general  law  are  superseded  by.    p.  307. 

Assessment — ^how  prior  acts  affected  by  Act  of  1898.    p.  150. 
Invalid  tax  sale — when  city  holding  certificate  not  entitled  to  r^m- 

bursement  from  tax  sale.    p.  563. 
Invalid  tarn  title — ^when  assignee  of  surplus  of  tax  sale  not  estopped 

to  question  right  of  city  to  reimbursement    p.  563. 

when  holder  entitled  to  reimbursement,    p.  563. 

when  holder  not  entitled  to  reimbursement,    p.  563. 

ffcftedtfle— when  penalty  provided  for  refusal  to  make  and  swear  to. 

p.  30^ 
Tax  deed — what  does  not  constitute  setting  aside,    p.  563. 
Tarn  sale — wh^i  city  not  entitled  to  reimbursement  of  amount  paid 

at    p.  563. 

TELEGRAPHS  AND  TELEPHONES. 

Alteration  in  transmission — what  is  duty  of  B&idet  of  tdegram.  p.  77. 

Mistake — ^when  Judgment  sustained,    p.  77. 

Telegram — when  authentication  of  original  telegram  sufflci^it  p.  40Di 

when  message  received  in  answer  to  another  telegram  presumed 

genuine,    p.  410. 
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TENDER. 

Ameunt  of  judgment — when  payment  condition  precedent  to  quieting 

of  title  against  execution  sale.    p.  484. 
BUI — ^wtien  eufflciently  makes,    p.  511. 

TORTS. 
Action  for-— when  lies.    p.  187. 

TRIAL. 

Arguments  of  counsel — when  court  not  required  to  listen  to.  p.  384. 

when  harmless  error,    p.  261. 

when  improper,    p.  216.  ^ 

Counter-affidavits — when  inadmissible,    p.  285. 
Direction  of  verdict — how  reviewed,    p.  843. 

when  denial  of  error,    p.  138. 

when  improper,    p.  386. 

when  proper  where  different  verdict  would  be  set  aside,    p.  613. 

Evidence — what  is  not  a  refusal  to  admit,    p.  233. 

when  objections  properly  overruled,    p.  513. 

when  province  of  jury  to  consider  conflicting,    p.  543. 

Expert  witnesses — ^when  use  of  books  to  contradict  improjier.    p.  264. 
Impounding  property — ^when  order  sufficient,    p.  1. 
Offer  of  proof— when  insufficient,    p.  233. 
Peremptory  instruction — when  erroneous,    p.  62. 

when  may  be  withdrawn,    p.  99. 

when  motion  for  must  be  made.    p.  506. 

Postponement — ^when  properly  denied  pending  determination  of  In- 
junction suit.    p.  346. 

* 

TROVER  AND  CONVERSION. 

Conversion — what  is  sufficient  to  show.    p.  317. 

when  not  shown,    p.  167. 

Demand — when  necessary,    p.  167. 

Evidence — when  agreement  to  subscribe  for  stock  erroneously  ex- 
cluded,   p.  549. 

when  erroneously  excluded  as  to  disbursement  of  money,   p.  549. 

CHst  of  action — what  is.    p.  206. 

Malice — when  not  gist  of  action. 

Measure  of  damages — what  is.    p.  317. 

Patvn  tickets — when  prima  facie  evidence,    p.  93. 

Pledged  property — ^when  refusal  to  return  constitutes  coversion.  p. 
93. 

Requisites  to  recovery — what  are.    p.  206. 

Verdict — when  evidence  sufficient  to  sustain,    p.  224. 
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USURY. 

BUI — ^when  soffldently  alleges,    p.  511. 

Evidence — when  insufficient  to  establish,    p.  637. 

Infunction — when  will  issue  to  prevent  disposal  of  usurious  notes. 

p.  511. 
Payment  of  loan  and  interest — ^when  condition  to  relief  in  equity. 

p.  611. 
ReHe/— when  granted,    p.  511. 

VEHICLES. 

License — what  is  effect  of.    p.  41. 

when  presumption  does  not  arise  in  suit  for  Tiolation  of.    p.  41. 

VENDORS  AND  VENDEES. 

Abstract  and  deed — when  delay  in  furnishing  unreasonable,    p.  396i. 

when  vendor  required  to  furnish,    p.  396. 

Delay  in  performance — when  waived,    p.  396. 

Possession — when  delay  in  delivery  of  unreasonable,    p.  331. 

when  parol  agreement  as  to  delivery  of  valid,    p.  331. 

when  purchaser  to  have.    p.  331. 

when  to  be  given  in  reasonable  time.    p.  331. 

Recovery  hack  of  purchase  price — when  evidence  inadmissible,   p.  331. 
Rescission — when  act  sufficient  to  show.    p.  396. 

when  evidence  insufficient  to  show  retraction,    p.  396. 

when  right  to  rescind  not  waived,    p.  396. 

Title — when  reasonableness  of  time  taken  by  vendor  to  perfect  irrele- 
vant   p.  331. 

VERDICTTS. 

Excessive — when  $247.25  not.    p.  334. 

when  $1,500  not.    p.  182. 

when  $2,500  not  for  breach  of  quarry  lease,    p.  471. 

WITNESSES. 

Chancery  court — when  may  punish,    p.  531. 
Commissioner — when  may  be  compelled  to  testify  before,    p.  531. 
Contradictory  statements — what  is  effect  of.    p.  57. 
Credibility — when  cautionary  instruction  as  to  proper,    p.  620. 
when  instruction  erroneous,    p.  57. 

when  jury  may  discredit,    p.  445. 

when  refusal  of  instruction  on,  not  erroneous,    p.  620. 

Cross-examination — when  improper,    p.  60. 

when  objection  to,  insufficient  to  preserve  ground  for  review. 

p.  635. 

when  refusal  to  permit  not  ground  for  reversal,    p.  265. 

Disregard — when  proper  as  to  testimony,    p.  57. 
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Executor — ^who  incompetent  against,    p.  154. 
Expert — when  use  of  books  to  contradict  improper,    p.  254. 
False  statements — when  tend  to  discredit  testimony,    p.  295. 
Memoranda — when  may  use  to  refresh  memory,    p.  620. 

when  truth  of  facts  in,  question  for  jury.    p.  620. 

Number — when  instruction  not  erroneous,    p.  146. 

Questions — when  not  objectionable  as  calling  for  conclusions,    p.  620. 

WORDS  AND  PHRASES. 

^'Actual  knawledge** — what  is  not  an  allegation  of.    p.  605. 

"Appliances'* — wliat  considered  as.    p.  559. 

**Each  year'* — how  construed,    p.  418. 

''Fully  equipped  as  per  catalogue" — how  construed,    p.  407. 

''Idem  sonans** — how  applied,    p.  511. 

Knowingly** — when  omission  of  in  information,  fatal,    p.  641. 

Licenses** — ^how  defined,    p.  41. 

Manufacture** — how  defined,    p.  117. 
''Overdose  of  morphine** — ^how  construed,    p.  135. 

Practice** — what  Included  in  term.    p.  576. 

Present** — ^how  construed,    p.  421. 
"Setting  cw<de"— what  constitutes,    p.  563. 
"Settled  account**— whtit  is.    p.  587. 
''Stated  account**'-wh&t  is.    p.  587. 
"Suitability  for  quarrying  purposes** — ^how  construed,    p.  471. 

Total  disability** — how  construed,    p.  501. 

When  steam  is  turned  on  plant** — ^how  to  be  construed,    p.  297. 

Workmanchip** — how  defined,    p.  117. 

WORKMAN'S  COMPENSATION. 

Appellate  court — when  without  Jurisdiction,    pp.  108,  232. 
Jurisdiction  of  superior  court — how  conferred,    p.  108. 
Suit  for  compensation — ^what  Is  nature  of.    p.  108. 
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